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Vol.  II.  p.  313.  Dele  the  maxginal  note  to  Rex  v.  Apethorpe^ 
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hired  himself  to  the  same  master  from  Old  Michaelmas  to  New 
Michaelmus  sacceeding,  and  af);er  serving  six  months,  under  the 
latter  hiring  in.  the  same  parish,  went  with  his  master  into  the 
parish  of  B.,  and  there  served  out  the  remainder  of  the  second  hiring, 
sleeping  there  the  last  forty  nights : — Held,  that  he  did  not  acquire  a 
settlement  hy  hiring  and  service  in  the  latter  parish,  under  the 
Stat.  3  &  4  TT.  &  M.c.  11." 

Ante  p.  304,  line  12,  from  top,  dele  "  Court  of  Great  J* 
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EASTER  TERM,  1825, 


Trimmer  v.  The  Inhabitants  of  The  Hundred 

ofMuTFORD.  Thurtday, 

•      '  !•       April 'i\. 

This  was  an  action  on  the  case,  on  the  statute  9  Geo.  An  affidavit  by 

i.  11        1      1     /.  n  r     /<     1  •      1      '»®  owner  of 

1.  c.  2^.  to  recover  from  the  hundred  of  MutjordfmthQ  premises  wil- 

county  of  Suffolk^  the  value,  of  certain  premises  of  the  ?^^Vth^\ 
plaintiff,  which  had  been  wilfully  destroyed  by  fire,  within  does  not  know 
.the  hundred,  by  some  person  or  persons  unknown.    At  ^J^^J 
the  trial  before  Gaselee,  J.  at  the  last  Suffolk  Assizes,  the  wilfully  set 
plaintiff  succeeded  in  establishing  his  case, .  except^  that  xnises'-''  but 
upon  the  production  of  the  attested  copy  of  his  examina-  "ot  adding,  or 

.       ,     ,.         ,  .  _  _  any  qf  them; 

tion  before  the  magistrates,  taken  pursuant  to  the  statute,  does  not  sa- 
lt appeared  that  he  had  deposed  to  his  ignorance  of  the  ^^^^^  'i*^  ^  g 
persons  who  had  committed  the  offence,  in  these  words.:  and  will  not 
'^  And  this  deponent  further  saith  that  he  doth  not  know  J^on^aeainst**^' 
the  person  or  persons  who  wilfully  set  fire  to  his  pre-  the  hundred 
mises ;"  and  an  objection  being:  taken  that  this  was  not  a  ^^qq,     ^ 
sufficient  allegation  to  satisfy  the  requisitions  of  the  8th 

VOL.  III.  B 


2  CASES  IN  THE  KING's  BENCH, 

1825.  section  of  the  statute  {a),  the  learned  judge  was  of  th^t 

^^"^^^"^"^  opinion,  and  accordingly  nonsuited  the  plaintiff,  with 

^,  liberty,  however,  to  move  to  eater  n  verdict  in  his  favour^ 

Inhabitants  ^ith  ^goO  damages,  if  the  Court  should  be  of  opinion 

MuTFORD.  that  the  objection  was  untenable. 

Frere,Serj.  now  moved  accordingly,  and  contended 
that  the  allegation  objected  to  was  framed  virtually  and 
substantially  in  conformity  with  the  statute.  The  only 
cases  bearing  upon  this  point,  namely.  Rex  v.  The  Hun- 
dred of  Bishop's  Sutton  (i),  and  Thurtell  v.  Tkt  Hundred 
of  Mutford  (c),  in  the  latter  of  which  the  former  was 
cited  and  commented  on,  are  essentially  different  from 
the  present,  for  in  both  those  cases  the  party  swore  only 
that  he  suspected  the  fact  was  committed  by  some  person 
or  persons  unknown;  which  was  clearly  insufficient. 
Certainly  the  statute  does  contain  the  words,  ^'  or  any  of 
them,"  but  it  does  not  profess  to  give  the  precise  form  to 
be  observed ;  and  an  allegation  that  a  man  does  not  know 
the  person  or  persons,  is  in  substance'  and  effect  the 
same,  as  if  he  went  on  to  say,  or  any  of  them. 

Bayley,  J.  (d) — In  all  actions  of  this  kind  the  direc- 
tions of  the  statutes  on  which  they  are  founded  mtist  be 
strictly  and  literally  pursued.  That  rule  was  laid  down 
by  Lord  Ellenborough  in  Thurtell  v.  The  Hundred  qfMvt- 
fordf  and  is  consistent  with  every  principle  of  sense  and 
justice.     Supposing  that  there  were  three  persons  jointly 

(a)  Which  provides,  that  '^  no  person  shall  be  enabled  to  recovei^ 
damages,  unless  he  shall  by  himself  or  servant,  in  two  days  after  the 
damage  done,  give  notice  of  the  offence  unto  some  of  the  inhabitants 
of  some  town,  village,  or  hamlet  near  to  the  place  where  the  fact  was 
committed ;  and  shall  in  four  days  after  such  notice  giv€  in  his  exa- 
mination on  oath,  or  the  examination  on  oath  of  his  servant  who 
had  the  care  of  the  same,  before  a  justice  inhabiting  in  or  near  the 
hundred,  whethor  he  Jsnows  the  person  or  persons  that  committed 
the  fact,  or  any  of  them,*'  Sccl 

{6)  2  Stra.  1247.     (c)  S  East, 400.      (<f)  Abbott,  C.  J.  was  absent. 


1825. 


EASTER  TERM,  SIXTH  GEO.  IV» 

concerned  in  causing  this  fire,  and  the  plaintiff  well  knew 
one  of  them,  this  affidavit  would  not  support  an  indict- 
ment for  perjury  against  him,  for  though  it  would  then  be 
morally  false,  it  would  still  be  truly  sworn  in  the  ierms  of  Inhabitants 
it,  and  it  was  doubtless  to  meet  the  possibility  of  such  JVIutford. 
cases  as  that  occurrmg,  that  the  legislature  inserted  in  this 
section  of  the  statute  the  words  "  or  any  of  them,"  which 
the  plaintiff  has  by  some  inadvertence  omitted  in  his 
affidavit.  I  am  therefore  of  opinion  that  the  plaintiff  has 
not  sufficiently  pursued  the  directions  of  the  statute,  and 
that  the  nonsuit  was  right. 


HoLROYD,  J.  and  Littledaj-e,  J.  concurred. 

Rule  refused  (a), 
(a)  Vide  Reed  v.  TAc  Hundred  of  Gainsbwy,  ante,  Vol.  II,  p.  198, 


The  King  x;.  The  Company  of  Proprietors  of  the 

Navigation  from  the  Trent  to  the  Mersey.  Amilto. 

On  appeal  against  a  rate  by  which  the  defendants  were  ^  ^^'^^fen- 
assessed  in  the  sum  of  100/.  as  occupiers  of  certain  lime-  tered  into 
stone  quarries,  in  the  parish  of  Caldon,  in  the  county  of  owners  of  cer- 

Staffbrd,  for  the  relief  of  the  poor  of  that  parish,   the  tain  lime-stone 
.  ,  ...     quarries  and  a 

sessions  confimed  the  rate,  subject  to  the  opinion  of  this  canal  corn- 
Court  upon  a  case  to  the  following  effect;—  fhe°?ormer^^ 

By  articles  of  agreement,  dated    10th  April ^    1776,  covenanted  to 

,^  ^.  .^  i»i'^  '^  deliver  to  the 

between  certam  propnetors  of   iime-stone  quarries  at  j^^g^  yearly 

Caldon,  of  the  one  part,  and  the  defendants  of  the  other  for  ever,  as 

much  lime- 
stone as  thetf  should  require^  in  a  merchantable  state,  paying  Id,  per  ton,  with  a  stipu- 
lation that  if  the  owners  neglected  to  supply  the  stone  required^  the  company  should 
themselves  be  at  liberty  to  enter  upon  tbe  quarries  and  work  them,  paying  2d.  per 
ton  to  the  owners;  and  the  latter  having  made  default  the  company  entered  upon 
and  worked  the  quarries  on  the  terms  stipulated :  Held,  that  they  were  not  rateable 
occupiers  of  land  within  the  meaning  of  the  43  Eliz,  c.  2. 

B  2 
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182^.  part^  reciting  that  a  bill  was  (hen  depending  in  parlia- 
ment to  enable  the  defendants  to  continue  iheir  canal  to 
Caldon,  and  to  make  a  railway  from  thence ;   that  there 

'^^^'^^^^'^    were  great  quantities  of  lime-stone  in  the  lands  of  the 
and  Mersey  °  ^  .  ^,,  ..i 

Canal.        first  mentioned  parties,  at  Caldon,  which  would  be  a 

considerable  article  of  commerce  on  the  proposed  canal 
and  railway,  and  be  of  great  advantage  to  the  public; 
and  reciting  that  it  would  be  of  still  greater  public  ad- 
vantage, and  prevent  the  good  ends  and  purposes  of  the 
said  bill  from  being  defeated,  if  the  price  of  the  lime- 
stone was  fixed,  and  made  general  and  permanent;   to 
which  the  proprietors  thereof,  had,  for  the  reasons  and 
inducements,  and  on  the  terms  after  mentioned,   con- 
sented and  agreed,  and  in  consideration  thereof,  and  for 
the  accommodation  of  many  proprietors  of  coal,  the  de- 
fendants  had   agreed  to  petition  parliament  to  enable 
them  to  change  the  course  of  their  canal  and  railway, 
^  upon  certain  stipulations  and  agreements,  on  the  part  of 
the  said  coal  proprietors.    It  was  witnessed^   that  for 
carrying  the  ssud  agreement  into  execution,  and  to  the 
end   that   the    same  might  be  ratified    by  parliament^ 
the  proprietors  of  the  said  lime-stone  quarries  did  for 
themselves    severally,   and  for  their  several  heirs,  &c. 
covenant  with   the    defendants,    their    successors    and 
assigns,  that  they  should  and  would  yearly,  and  every 
year  thereafter,  deliver  to  the  defendants  such  quantities 
of  good  and  merchantable  lime-stone,  ready  got  and  broke 
in  the  pits  and  quarries,  as  near  the  intended  railway  as 
conveniently  might  be,  as  they  should  require,  at  and 
after  the  rate  of  seven-pence  per  ton;  and  in  case  the  said 
quarry  owners,  their  heirs,  Sec.  should  at  any  time  there- 
after neglect   or  refuse   to  deliver  such   quantities   as 
should  be  required,  as  aforesaid,  then,  and  in  such  case, 
it  should  and  might  be  lawful  for  the  defendants,  their 
successors  and  assigns^  and  such  person  and  persons  as 
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they  or  their  clerk  or  agent  should,  from  time  to  time, .      1825. 
nominate  or  appoint,  to  enter  into  and  upon  the  lands,       ^-^"v-^^ 
grounds?,  or  stone  quarries,  of  the  said  proprietors,  their     '^^^^^^^ 
heirs,  &c.    and  there  to  get,  take,  and  carry  away,  any    The  Trent 
such  quantities  of  lime-stone  as  they  should  think  proper,     "canal. 
out  of  any  of  the  pits  or  quarries  aforesaid,  paying  at  and 
after  the  rate  of  two-pence  per  ton,  to  be  computed,  as 
aforesaid,  for  the  same,  and  getting  the  same  in  a  regular 
and  proper  manner.      It  was  then  further  witnessed,  that 
for  the  considerations  aforesaid,  the  defendants  did  there- 
by, for  themselves,  their  successors  and  assigns,  covenant 
with  the  said  proprietors  of  stone  quarries,   that  they 
would,  as  soon  as  conveniently  might  be,  after  the  pass- 
ing of  the  said  act,  make  proper  and  convenient  railways 
to  or  near  the  place  of  the  lime-stone  pits  in  question, 
and  keep  the  same  at  all  times  in  proper  repair,  and 
should  take  the  tonnage  to  be  allowed  by  the  said  in- 
tended act.     This  agreement  was  afterwards  confirmed, 
with  certain  additional  regulations,  by  an  act  of  16  Geo.  3. 
c.  32.     In  pursuance  of  the  agreement  and  act  of  parlia- 
ment^ the  proprietors  of  the  Jime- stone  quarries  did  for 

• 

some  years  supply  the  defendants  with  lime^stone,  at 
seven-pence  per  ton,  from  certain  quarries  of  lime-stone^ 
mentioned  in  the  agreement  and  act  of  parliament ;  but 
having  subsequently  neglected  to  deliver  the  quantity  of 
lime-stone  required,  according  to  the  agreement  and  act 
of  parliament,  the  defendants  entered  into  a  part  of  the 
land  containing  the  said  lime-stone,  called  the  Quarter- 
piece  in  the  act  of  parliament.mentioned,  situate  in  the  re- 
spondent parish,  which  said  part  of  the  said  land  was  at 
that  time  in  the  occupation  of  William  Wooliscrofty  the 
proprietor  thereof,  in  the  said  agreement  and  act  of  par- 
liament mentioned,  and  afterwards,  and  at  the  time  of 
making  the  said  rate,  was  in  the  occupation  of  George 
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1825.  JVooUscrqfi,  as  is  hereinafter  mentioned,  \vhich  said 
^■^^^^^"^  G.  fF.,  during  the  time  last  aforesaid,  was  proprietor  of 
The  Kino  ^j^^  ^^^^  jointly  with  one  Ralph  Wooliscroft.  The  said 
The  Trent  defendants  have  got  the  lime-stone  out  of  thirteen  acres 
^°Can^^.^^  of  the  said  part  of  the  said  land,  called  the  Quarter-piece^ 
(the  said  part  containing  seventeen  acres,)  and  still  con- 
tinue to  get  the  lime-stone  out  of  the  remainder,  paying 
the  said  proprietor  at  the  rate  of  two-pence  per  ton  for 
the  same,  according  to  the  said  agreement  and  act  of  par- 
liament. The  appellants  do  not  sell,  or  dispose,  or  make 
any  profit,  of  any  of  the  said  lime-stone,  within  the  re- 
spondent parish.  They  merely  get  the  lime-stone  out  of 
the  quarry,  from  which  it  is  conveyed  along  a  railed  road, 
made  for  the  purpose  by  the  said  appellants,  pursuant  to 
the  said  agreements  and  act  of  parliament,  to  a  place 
called  Froghally  in  the  said  agreements  and  act  of  parlia- 
ment mentioned,  situate  in  the  parish  of  Kingsley,  where 
it  is  sold  to  other  persons,  who  bum  it  into  lime.  For 
some  time  previous  to,  and  at  the  time  of  the  said  rate, 
whilst  the  said  defendants  were  so  getting  the  lime-stone 
from  the  said  part  of  the  said  land,  called  the  Quarter- 
piece,  the  said  George  Wooliscroft  \yas  in  the  occupation 
of  the  surface  of  the  said  part,  where  the  said  defendants 
were  not  actually  working,  and  had  planted  some  part  of 
the  land  from  which  the  lime-stone  has  been  so  got. 
During  such  time  also  the  said  G.  W.  has  been  rated 
to  the  relief  of  the  poor  of  the  respondent  parish,  in  re- 
spect of  the  said  part  of  the  said  land,  called  the  Quarter- 
piece,  '  and  has  paid  six  pounds  as  his  rate  for  the  same, 
until  January,  1822,  when  the  rate  was  reduced  to  two 
pounds,  and  a  rate  of  four  pounds  imposed  upon  the  said 
defendants,  in  respect  of  their  assessment  for  the  lime- 
stone quarries  so  worked  by  them,  under  and  by  virtue  of 
the  said  agreement  and  act  of  parliament.    The  question 
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for  the  opinion  of  the  Court  is,  whether  the  said  defend*  1825« 
ants  are  liable,  to  the  said  rate  in  respect  of  the  said  lime-  ^"^v-^ 
stone  quarries  so  worked  by  them.  ®^  ^^^ 

The  Trent 

This  case  had  been  set  down  in  Easter  Term  last,  and  Canai..) 
was  then  called  on  for  argument,  but  it  not  appearing  6n 
the  case,  as  then  stated,  whether  or  not  the  defendants 
had  exclusively  worked  the  ^quarries  since  the  time  the 
Qwners  had  ceased  to  supply  them  with  lime-stone,  ot 
this  defendants  had  or  had  not  derived  any  profit  from 
the  quarries,  the  Court  desired  to  have  information  on 
these  points,  upon  affidavit,  when  the  case  should  be 
again  called  on;  if  the  parties  could  agree  upon  the 
state  of  facts,  without  sending  the  case  down  to  the 
sessions,  to  be  re-stated.  Accordingly  affidavits  were  now 
produced,  from  which  it  appeared,  that  for  the  last  thirty 
years  the  company  had  exclusively  worked  the  quarries, 
paying  the  owners  two-pence  per  ton  for  the  quantity  of 
stone  gotten,  but  that  during  that  time  the  company  had 
nevcFf  derived  any  profit  whatever  from  the  lime-stone 
when  sold  and  delivered  to  the  lime  burners,  and  those 
who  gave  orders  for  being  supplied  with  stone ;  and  that 
the  company  were  at  the  sole  expense  of  working  the 
quarries,  which  expense  was  repaid  upon  the  price  of  the 
stone  when  delivered  to  the  consumers,  but  with  no  addi- 
tional charge,  by  way  of  profit,  upon  the  stone. 

By  an  act  of  the  16  Geo*  3.  c.  32.,  (referred  to 
in  the  case,)  "to  enable  the  company  of  proprietors 
of  the  navigation  from  the  Trent,  to  the  Mersey  to 
make  a  navigable  canal  from  the  said  navigation,  on 
the  south  side  of  Hardcastle,  in  the  county  of  Stafford^ 
to  Froghally  and  a.  railway  from  thence  to  or  near 
Caldon,  in  the  said  county,  and  to  make  other  rail- 
ways/' the  agreement  set  out  in  the  case  was  ratified  and 
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,  1825.       confirmed.     The  section  confirming  the  agreement  re- 
^^^^"^^^^       cited,  that  there  were  very  great  quantities  of  excellent' 
^  lime-stone  in  the  parishes  of  Caldon  and  Aherton,  lying 

The  Trent  near  the  termination  of  the  said  intended  railway,  withiti 
Cajtal.  ^6  estates  of  many  diflferent  persons,  which  stone  might 
be  conveyed  by  means  of  the  said  intended  railway,  See. 
to  a  very  great  extent;  and  the  price  of  lime,  under  the 
provisions  and  regulations  of  this  act,  would  be  much  re- 
duced, which  would  greatly  contribute  to  the  improve^ 
ment  of  land,  and  be  highly  beneficial  to  the  public;  and 
then,  after  reciting  and  confirming  the  agreement  set  out 
in  the  case,  it  proceeded  as  follows: — ^"  And  to  the  in- 
tent the  public  may  be  supplied  with  lime- stone  as 
punctually  and  conveniently  as  may  be,  the  said  com- 
pany,  their  successors  and  assigns,  shall  and  are  hereby 
required  to  direct  one  of  their  clerks,  whose  name  and 
place  of  residence  they  shall  notify  to  the  public^  to  pro- 
vide a  book  and  make  entries  therein,  of  the  quantities  of 
lime-stone  wnich  any  person  or  persons  shall  order  under 
the  authority  of  this  act,  which  order  shall  be  given,  and 
entry  made,  on  or  before  the  last  day  of  September,  for 
stone  to  be  delivered  in  the  then  succeeding  year,  and  the' 
said  company,  &c.  shall  and  are  hereby  required  to  dis- 
tribute such  orders  amongst  the  said  several  proprietors 
of  lime-stone,  in  the  proportions  aforesaid,  as  near  as  con- 
veniently may  be,  and  notify  the  same  to  them,  on  or 
before  the  15th  October  then  next  following."  By  the 
next  section,  after  providing  that  no  order  should  be  en- 
tered for  less  than  100  tons,  upon  which  a  deposit  of  two- 
pence per  ton,  on  each  ton,  should  be  left  with  the 
clerk  of  the  company  at  the  time  of  giving  the  order,  and 
after  making  the  regulations  as  to  the  time  of  delivering 
the  stone  so  ordered,  it  was  further  enacted,  that,  "  in 
case  the  quantity  of  stone  so  ordered  shall  not  be  pro- 
vided and  furnished,  the  company  shall  repay  such  deposit 
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to  tbe  person  making  the  same,  and  giving  such  order,        1825. 
his  executors  or  administrators,  and  also  a  further  sum      ^-^^v^^ 
by  way  of  forfeiture,  equal  to  that  so  deposited,  or  in  ^ 

defeult  of  payment  thereof,  the  same  shall  and  may  be  '^^^  Teent 
recovered  from  the  said  company^  8cc.  by  action  of  debt.  Canal. 
&c.;  and  the  said  company  shall  and  may,  in  like  manner, 
recover  the  same  from  the  proprietor  or  proprietors  of 
stone  who  had  received  such  deposit,  and  undertaken  to . 
execute  such  order,  and  made  default  therein,  &c.;  and 
nioreover,  in  case  of  such  neglect  and  default,  as  afore- 
said, in  the  proprietor  or  proprietors  of  lime-stone,  with 
respect  to  lime-stone  ordered  and  entered  in  such  book, 
8cc.  it  shall  and  may  be  lawful  for  the  said  company,  or 
for  the  person  or  persons  to  whom  such  stone  was  to  be  de* 
livered,  to  enter  into  the  pit  or  quarry  of  such  proprietor 
or  proprietors  of  lime-^one,  having  so  made  default,  and 
to  employ  any  person  or  persons  to  get  the  quantity  so  re- 
quired,  upon  paying  the  sum  of  two-pence  per  ton  only 
for  such  stone,  they  getting  the  same  in  a  regular  and 
proper  manner/' 

Campbell  and  Ryan,  in  support  of  the  order  of  ses- 
sions. The  defendants  are  rateable  to  the  relief  of  the 
poor  of  the  parish  of  Caldon,  as  occupiers  of  land  within 
the  meaning  of  the  statute  43  Eliz.  c.  2.  It  is  now 
found  as  a  feet  that,  for  the  last  thirty  years,  they  have 
exclusively  worked  the  stone  quarries  in  question,  and 
therefore,  at  the  time  when  the  rate  was  made,  they  must 
be  considered  as  the  exclusive  occupiers.  Whether  it  has 
been  a  beneficial  occupation  cannot  affect  the  question 
of  rateability,  for  let  it  be  ever  so  unprofitable  a  concern, 
they  are  still  liable  to  the  poor  rate  if  they  have  an  exclu- 
sive occupation.  Rex  v.  Parrot  (a).  It  will  not  be  dis- 
puted on  the  other  side  that  a  stone  quarry  is  rateable  to 

(a)  5  T.  R.  593. 
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IS25,       the  poor;   Rex  v.  AU>erbury  («),    Rex  v.  Woodland  (ft). 

^^"^^"^      Undoubtedly  it  is  necessary  to  make  out  that  the  de- 

^,  fendants  have  the  exclusive  occupation  of  the  quarries^ 

The  Teent    ^nd  ^^X  they  derive  the  whole  of  the  profits,  such  as  they 

Canal.,  yield;  Lord  Bute  v.  Grindall  (c).  Here  the  defendants 
are  in  the  exclusive  occupation,  and  they  are  in  the  sole 
enjoyment  of  the  immediate  profits  of  the  land,  such  as  it 
yields.  The  advantage  which  the  defendants  enjoy  under 
the  agreement  is  not  an  easement,  but  a  profit  apprendre. 
They  are  in  the  pernancy  of  the  profits  of  the  land,  such 
as  it  yields,  namely,  the  lime-stone.  They  do  not  occupy 
perhaps  as  tenants-  The  agreement  may  not  amount  to 
a  demise,  but  it  is  a  license  under  which  the  defendants 
have  entered  and  occupied,  and  were  in  the  occupation 
at  the  time  this  rate  was  made.  It  amounts  at  all  events 
to  a  license  for  one  year,  to  enter  and  take  the  profits  of ' 
the  land,  and  under  that  license  an  entry  has  been  made 
and  an  occupation  enjoyed.  In  Doe  v.  Wood  ((2),  it  was 
held  that  such  a  license  did  not  bar  a  right  of  ejectment 
before  entry,  but  there  it  was  laid  down^  that  if  after  the 
license  was  granted  the  party  had  actually  entered  and 
had  taken  the  produce  of  the  mine,  in  that  case  he  might 
have  maintained  both  trespass  and  ejectment.  This  case 
is  not  distinguishable  in  principle  from  Rowls  v.  Gell  (e). 
Rex  V.  St.  JgTies  {/),  Rex  v.  The  Baptist  Mill  Com^ 
pany  (g),  and  Rex  v.  St.  Austell  (A).  It  is  not  necessary 
tQ  determine  whether  the  defendants  have  such  an  occu- 
pation as  would  entitle  them  to  maintain  trespass,  for  if 
they  be  occupiers  within  the  meaning  of  the  43  Eliz*  c.  2. 
that  is  sufficient.  That  was  expressly  ruled  by  Lord 
Ellenboroughf  C.  J.  and  Baylei/,  J.  in  Rex  v.  J'he  Baptist 
Mill  Company.     But  it  may  be  argued  here,  that  the  de- 

(d)  lEast,  534.  (b)  2  Id.  164.  (c)  2  H.  Bl.  265. 

(d)  2B.  &  A.  724.  (e)  Cowp.  461.  (/)  5  T.  R.  480. 

(g)  1  M.  &  S.  612.         (A)  Ante,  vol.  i.  89. 
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i;aster  term,  sixth  qzo.  iv. 

•  *  '      '         '  .  - 

fendants  could  not  maintain  trespass.  They  have  a  right 
to  do  all  that  is  necessary  to  give  them  the  complete  en- 
joyment of  the  quarry^  by  erecting  galleries  and  all  en- 
gines requisite  to  work  the  stone.      In  order  to  do  so    The  Trent 

And  Iiil£RS£Y 

they  must  be  in  the  exclusive  occupation  of  the  quarries^  '  Canal. 
and  if  so,  why  may  they  not  maintain  trespass  against  a 
wrong-doer?  Here  there  is  nobody  else  working  the 
quarries;  and  they  are,  to  all  intents  and  purposes,  in  the 
exclusive  occupation.  The  proprietors  of  the  quarry 
cannot  be  rated;  for  the  two-pence  per  ton  for  the  stone, 
which  they  derive,  is  a  pure  rent,  and  is  not  rateable; 
Rex  V.  The  Bishop  (jf  Rochester  (a).  Rex  v.  Earl  Pomr 
fret  (by  But  the  case  decisive  of  the  present  is  Rex  v. 
All  Saints,  Derby  (c)^  where  a  pauper^  by  order  of  a 
corporation  made  at  common-hall,  was  allowed  the 
liberty  to  take  sand  and  gravel  from  the  bed  of  a  river,  (of 
which  the  corporation  were  entitled  to  the  soil,)  with  a 
condition  that  he  sold  the  sand  to  the  inhabitants  of  the 
town  at  a  certain  rate;  for  which  liberty  he  paid  to  the 
corporation  at  the  rate  of  ten  pounds  per  annum,  it  was 
hUd  that  he  thereby  acquired  a  settlement.  That  case 
was  founded  upon  the  principle  that>  under  such  a  license, 
the  pauper  had  such  an  exclusive  occupation  as  to  con- 
fer a  settlement. 

W,  JB.  Taunton,  contrd.  The  defendants  are  not  in  any 
sense  the  occupiers  of  this  quarry;  but  even  if  they  are,, 
still  they  are  only  occupiers  as  trustees  for  the  public, 
and  not  for  any  beneficial  purpose  of  their  own.  First, 
are  they  occupiers  at  all  ?  By  the  agreement  set  out  in 
the  case,  and  recited  and  ratified  by  the  act  of  parlia- 
ment, the  owners  of  the  quarry  are  bound  to  supply  the 
company  with  lime-stone  at  the  rate  of  7d»  per  ton,  in  a 
good  merchantable  state,  and  in  default  of  their  continu- 
(o)  12  East,  355.  (6)  5  M.  &,S.  141.  (c)  Id.W).  ^ 
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ing  to  supply  the  stone,  then  the  company  may  enter  and 

'    faelp(them3elves,  paying  the  owners  only  2d.  per  ton  for 

9.  the  quantity  taken.     It  is  clear,  therefore,  that  when  the 

j^T*^"^    company  entered  and  took  the  stone,  they  did  not  do  so 
and  MKRgET  .  .        .  . 

Canal.  by  virtue  of  any  specific  license  from  the  proprietors,  but 
by  force  of  the  particular  agreement  entered  into  be- 
tween the  parties,  and  sanctioned  by  the  legislature. 
When  the  owners  no  longer  chose  to  work  the  quarries, 
and  thereby  forced  the  company  to  enter  and  work  them, 
the  former  must  still  be  considered  as  in  the  occupation 
through  the  medium  of  the  company,  the  only  difference 
beiqg,  that  the  latter  found  the  labourers  and  paid  them 
their  wages.  Under  the  particular  circumstances  of 
this  contract,  these  quarries  have  been  ostensibly  worked 
for  the  last  thirty  years  by  the  owners'  of  the  soil,  by  the 
hands  of  the  company,  who  have  had  no  distinct  rateable 
occupation.  The  principle  to  be  collected  from  all  the 
cases  upon  this  subject  is,  that  the  liability  to  pay  the 
rate  attaches  upon  the  person  who  is  in  the  visible  oc- 
cupation of  the  land,  and  not  upon  those  who  may  have 
any  subordinate  interest  carved  out  of  the  property.  If 
the  company  in  this  instance  are  to  be  held  rateable  as 
occupiers  of  the  stone  quarry,  the  principle  may  be 
carried  to  a  most  inconvenient  extent.  For  instance,  in 
the  case  of  underwood,  which  is  one  of  the  rateable  sub- 
jects mentioned  in  the  statute  of  Elizabeth,  it  is  a  com- 
mon practice  throughout  England  for  the  owners  of  such 
property  to  sell  it  in  a  growing  state,  giving  the  pur- 
chaser license  to  come  on  the  land,  cut  it  down  and 
carry  it  away  at  the  price  agreed  upon.  In  such  case, 
who  would  be  the  rateable  occupier?  Surely  the  vendor, 
and  not  the  vendee.  That  instance  applies  directly  to 
this  case.  Again,  in  the  case  of  grass  farms,  it  is  a  com- 
mon practice,  particularly  in  the  neighbourhood  of  Lon- 
don,  for  the  farmer  to  sell  the  growing  crop  to  a  stable- 
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keeper  or  dairyman^  giving ,  the  purchaser  license  -  to 
come  upon  the  lancl,>  cut  the  grass  and  make  it  into  hay 
at  his  own .  risk  and  ei^pense.  In  such  case  who 
would  be  the  occupier,  the  owner  of  the  farm  or  the  The  Trent 
purchaser  of  the  crop?  Surely  it  could  not  be  held  that  Canal. 
the  purchaser  of  the  crop  was  a  rateable  occupier  within 
the  meaning  of  the  statute;:  and  yet  there  is  no  distinc- 
tion in  principle  between  that  case  and  this.  Suppose 
also  the  case  of  a  nurseryman,  who  contracts  to  supply 
a  certain  number  of  plants  growing  in  his  garden,  and 
allows  the  purchaser  the  privilege  of  coming  on  the 
land  to  take  them  as  he  has  occasion  for  them,  paying 
a  certain  reduced  price  in  consideration  of  taking  upon 
himself  the  labour  and  expense  of  carriage,  who  in  that 
case  would  be  the  rateable  occupier?  Surely  it  would 
be  absurd  to  argue  that  the  purchaser  of.  tke  plants  was 
a  rateable  occupier.  That  case  comes  nearer  the  point 
in  question  than  either  of  the  other  instances.  But  in 
many  parts  of  England  where  there  are  stone  quarries, 
the  owner,  instead  of  taking  upon  himself  the  trouble 
and  risk  of  working,  contracts  with  the  mason  to  come 
and  get  the  stone,  paying  him  so  much  per  ton  or  square 
yard  as  the  case  may  be;  but  it  was  never  yet  considered 
that  the  purchaser  in  such  case  was  to  be  deemed  the 
occupier.  The  owner  of  the  stone,  who  makes  the  con- 
tract, is  in  every  sense  the  rateable  occupier..  The 
cases  cited  on  the  other  side  are  wholly  inapplicable  tp 
this,  because  in  them  the  person  rated  was  liable  per- 
sonally as  thc^  beneficial  owner  of  the  estate  in  respect 
of  which  he  was  rated.  But  here  the  company  have 
only  a  subordinate  interest  carved  out  of  the  latid,  and 
stand  merely  in  relation  of  purchasers  of  a  portion  of  the 
produce.  The  authority  of  the  case  of  Rex  v.  All 
Saints,  Derby,  is  not  disputed,  but  it  does  not  at  all 
touch  the  present  case.    The  occupation  of  an  estate 
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^\vhich  would  gain  a  man  a  settlement  would  not  ne- 

_.    -,  cessarily  render  him  a  rateable  occupier.    Would  a  cow 
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V.  tenement  make  a  man  a  rateable  mhabitantr    burely  not. 

andl^RSBY    '*  ^®  °^^  denied  as  a  fact  that  the  company  have  exclu- 
Cakai.*      sively  worked  these  quarries  for  the  last  thirty  years,  but 
that  is  merely  an  accidental  circumstance,  and  does  not 
make  them  occupiers  within  the  sense  and  meaning  of 
the  statute  of  Elizabeth.     But  assuming  them  to  be  oc- 
cupiers in  any  sense  whatever,  then  the  question  is,  se- 
condly, whether  they  are  beneficial  occupiers,  or  occu- 
piers only  as  trustees  for  the  public.     Now  attending  to 
the  language  of  the  act  of  parliament  ratifying  the  agree- 
ment in  question,  it  is   manifest  that  they  are  neither 
the  exclusive  occupiers,  nor  have  they  a  beneficial  occu- 
pation which  will  make  them  liable  to  be  rated.     The 
primary  object  of  the  legislature  in  passing  this  act,  was  to 
secure  to  the  public  a  supply  of  lime-stone  at  the  cheap* 
est  possible  rate  for  agricultural  and  other  purposes,  and 
having  that  object  in  view,  the  statute  imposes  upon  the 
company  the  obligation  of  executing  such  orders  as  may 
be  entered  by  the  public  in  their  books,  and  in  case  of  de^ 
fault,  they  shall  not  only  return  the  deposits  which  have 
been  paid  at  the  time  the  orders  were  given,  but  they  are 
rendered  liable  to  a  penalty  by  way  of  forfeiture,  equal  to 
the  money  deposited,  for  such  default.    There  is  therefore 
a  duty  and  obligation  cast  upon  the  company,   which 
they  must  not  neglect  but  at  the  peril  of  a  penalty.     Is 
this  then  consistent  with  the  nature  of  an  occupation 
for  the  company's  own  beneficial  purposes  ?   Surely  not. 
But  the  act  does  not  stop  there,  for  it  is  expressly  de- 
clared that  in  case  of  default,  either  on  the  part  of  thd 
company  or  of  the  quarry  owners,  "  it  shall  and  may  be 
lawful,  for  the  person  or  persons  to  whom  such  stone 
was  to  b6  delivered,  to  enter  into  the  pit  or  quarry  of 
such  proprietor  or  proprietors  of  lime-stone  having  so' 
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made  default,  and  to  lemploy  any  person  or  persons  to 
get  the  quantity  so  required,  upon  paying  tbe  sum  of 
2d.  per  ton  only  for  such  stone^  they  getting  the  same  in     ^°®^'** 
a  regular  and  proper  manner."     It  is  manifest  therefore     ^^  TreiJt 
-from  these  two  provisions,  first,  that  the  company  have       Can  At. 
not  the  exclusive  occupation,  because  any  other  person 
would  be  entitled  to  come  and  get  lime^stone  in  case  of 
default,  either  on  tbe  part  of  the  company  or  of  the  stone 
proprietors,  and  second,  that  the  company  are  merely 
.  trustees  for  the  public,  and  not  beneficial  occupiers,  upon 
whom   the  liability  to  pay  rate   attaches.      On  these 
grounds  the  order  of  sessions  must  be  quashed. 

Abbott,  C.  J.— This  case  comes  before  the  Court 
under  ciroumstances  s6  very  peculiar  that  it  is  not  very 
likely  any  prior  decisions  should  be  found  to  cast  much 
./light  upon  it,  or  serve  as  a  guide*  for  our  judgment  on  tbe 
subject ;  nor  is  it  likely  that  our  decision  may  serve  as  a 
precedent  for  any  case  that  may  occur  hereafter.  The 
question  arises  upon  a  contract  of  a  very  special  nature, 
made  between  the  owners  of  certain  time  quarries  and 
the  Trent  and  Mersetf  Canal  Company.  The  question 
is,  whether,  due  regard  being  had  to  the  terms  oi  that 
contract,  the  company  can  or  cannot  be  considered  as  the 
occupiers  of  the  lime  quarries  for  which  they  have  been 
rated.  Kow,  looking  at  the  contract,  it  appears  that  the 
company,  before  it  was  executed,  bad  madie  an  applica- 
tion fo  parliament  to  enable  them  to  make  certain  rail- 
roads. At  that  time  it  was<  thought  convenient  and  bene- 
ficial to  the  public,  that  Quantities  of  lime-stone  m  the 
neighbourhood  of  Caldon  should  be  secured  at  a  specific 
price  as  far  as  regarded  the  owners  of  the  qusuries^and 
in -consideration,  of  their  consent  to  supply  stone  at  that 
price,  the  company  undertook  to  apply  to  parliament  for 
some  alteration  in  the  bill  then  deprading.    TJie  contract 
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reciteff  thatnhe  supply  of  lime-stone  would  be  a  consi- 
derable article  of  commerce,  and  of  great  advantage  to 
the  public,  and  further,  that  it  would  still  be  of  greater 
The  Trent    public  advantage,  if  the  price  of  the  lime-stone  was  fixed 
Canal.       ^^^  made  permanent  and  general ;  and  to  effect  this  ob- 
ject, the  owners  of  the  quarries  bind  themselves  to  raise 
and  deliver  to  the  company  yearly  such  quantities  of  lime 
stone  as  they  may  think  fit  to  require,  at  7d,  per  ton. 
But  the  owners  of  the  quarries,  wisely  anticipating  ]Jie 
probability  that,  by  the  advance  of  the  prices  of  labour, 
7d.  per  ton  would  turn  out  to  be  a  very  inadequate  pay- 
ment to  them  for  the  lime-stone,  and  fearing  that  they 
might  ultimately  become  losers  by  the  concern,  caused 
to  be  inserted  in  their  contract  a  clause  "to  this  effect, 
namely,  that  they  shall  be  at  liberty,  if  they  think  fit^  to 
decline  raising  and  delivering  stone  to  the  company  at  7d. 
per  ton,  but  still,  in  order  that  the  public  may  pot  suffer, 
the  company  may  enter  upon  the  quarries,  and  raise  as 
much  as  they  shall  think  fit,  paying  2d.  per  ton  for  the 
same.    In  order  to  see  whether  this  contract  gives  to  the 
company  the  exclusive  occupation  of  the  quarry,  (the 
fact  having  happened  that  the  owners  had  declined  getting 
the  stone  themselves,)  it  is  important  to  consider  how  the 
case  would  stand  with  reference  to  the  power  which  the 
company  have  of  getting  as  much  stone  as  they  shall 
thiiik  fit.     Suppose  they  think  fit  to  get  but  a  very  small 
quantity ;  is  there  any  thing  to  prevent  the  owners  of  the 
quarry  from  allowing  other  persons  to  get  stone,  or  must 
it  remain  there  unprofitable  ?    I  find  nothing  in  the  con- 
tract which  is  to  prevent  the 'owners  of  the  quarry  from 
doing  that.    If  indeed  the  owners  of  the  quan^  were  to 
allow  other  persons  to  get  stone  in  such  quantities  as  that 
the  quarry  would  not  yield  to  the  company  as  much  as 
they  might  want,  they  woiild  be  liable  to  an  action,  at 
the  suit  of  the  company,  for  a  breach  of  their  contract, 
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in  DOt  providing  them  with  as  much  stone  as  they  wanted, 
but  that  is  all.  It  appears  to  me  that,  if  a  similar  license 
was  granted  by  the  owners  of  the  quarry  to  other  persons,  v. 

the  company  could  not  bring  an  action  of  trespass  against  «  j^f^^Ky 
those  persons  for  entering  upon  the  quarry,  and  taking  .Cakal. 
stone  under  such  a  license.  In  my  opinion  it  wouTd  not 
be  competent  for  them  to  say  to  those  persons — "  This 
quarry  and  all  the  stone  it  contains  belongs  to  us;  we 
are  in  the  exclusive  occupation  of  it,  and  you  are  tres- 
passers on  our  rights.''  That  is  the  opinion  I  have 
'  formed  upon  the  eiFect  of  this  contract,  and  thinking  so, 
I  cannot  say  that  the  company  have  the  sole  and  conclu- 
sive perception  or  occupation  of  the  quarry-  so  as  to  ren- 
der them  rateable  to  the  poor.  All  that  they  have,  is 
merely  the  privilege  of  getting  as  much  stone  as  they 
shall  require  at  a  fixed  price,  still  leaving  it  open  to  the 
owners  of  the  quarry  to  allow  the  surplus,  if  any  there 
shall  be,  to  be  taken  by  any  other  persons  they  may  think 
proper.  For  these  reasons  it  appears  to  me  that  the 
company  are  not  properly  to  be  considered  as  occupiers 
of  the  quarry,  and  therefore  as  a  rate  cannot  be  made 
upon  them;  the  order  of  sessions  muSt  be  quashed. 
• 

Bayley,  J.— In  order  to  make  the  company  rateable, 
they  must  be  liable  under  the  43  3liz*  c. 2.,  as  "  occupiers 
of  land  ;^^  and  then  it  becomes  necessary  to  see  whether 
they  are  or  are  not  clothed  with  that  character.  Upon 
adverting  to  the  cases  upon  this  subject,  it  will  be  found 
that  this  distinction  prevails  through  them  all,  namely,  that 
if  the  owner  of  mines  has  demised  his  mines,  and  he  himself 
-ceases,  in  evfery  respect,  to  be  the  occupier  of  the  land, 
he  is  not  liable  to  be  rated;  but  if  he  grants  a  privilege 
orilberty  to  others  to  work  them,  [not  in  the  character 
of  lessees,]  then  they  have  m  easement  only,  and  are  not, 
ia.thflt^respect,  to  he  consideredas  the- occupiers  of  the 
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18€5.       land,  and  the  rate  attaches  upon  him  alone.    That  dis- 
^'•^^>f'^^      tinction  will  be  found  to  reconcile  almost  all  the  cases 
'^^'^^     upon  this  subject.    In  Rex  v.  The  Kishop  q/  Rochegter  (a) 
The  Tbent    ihe  proprietor  of  the  land  demised  the  mines  by  lease, 
*"  Canal.^     and  he  was  held  not  liable  to  be  rated.     So  in  Rex  v. 
Earl  Pomfret  (Jb)j  the  mines  being  demised,  the  proprie- 
tor was  held  not  liable.    In  Rex  v.  The  Baptist  Mill 
Company  (c),  the  owner  had  demised  the  mines  to  the 
defendants,  and  they  were  held  liable.     I  believe  in  all 
the  other  cases  the  mines  had  been  worked  by  persons 
who  had  the  liberty  and  privilege  of  working  only.    This 
was  so  in  Rowls  v.  Gell,  Rex  v.  St.  Jgnesj  and  Rex  v. 
St.  Anstellj  in  all  of  which  the  distinction  I  have  pointed 
out  was  taken.    In  Rlex  v.  Earl  Pomfret,  in  which  the 
Court  took  time  to  consider  of  its  judgment^  which  was 
delivered  elaborately  by  Lord  Ellenborough,  the  test  laid 
down  in  determining  the  question  of  rateability  between 
the  owner  of  the  soil  and  the  adventurers,  was  this; 
*'  Does  the  relation  of  landlord  and  tenant  subsist  be- 
tween the  parties  ?"     If  that  be  the  true  criterion,  which 
I  think  it  is,  then  I  ask,  is  the  relation  of  landlord  and 
tenant  created  between  these  parties  ?     Looking  at  the 
contract  in  question  itself,  it  seems  quite  clear  to  me  that  i^ 
does  not  exist.     I  do  not  rely  upon  that  part  which  gives 
the  proprietors  of  the  quarry  the  option  of  getting  the 
stone  themselves  or  not,  because  I  consider  the  whole 
document  as  merely  giving  the  company  a  liberty  or  pri- 
vilege of  getting  from  time   to  time  as  much  as  they 
should  think  fit,  paying  2d.  per  ton.     That  would  only 
give  them  the  privilege  of  getting  as  much  as  they  should 
want  for  any  length  of  time,  but  it  would  not  vest  in  them 
the  possession  and  property  of  the  quarry.     If  this  wefe 
not  merely  a  license,   but  constituted   the  relation  of 
landlord  and   tenant   between    the  parties^  the  owners 

(to)  12  £8st,^5.        <^)  5  M.  &  S.  189.         (c)  1  M.  &  S.  612. 
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could  not  grant  leave  to  a  stranger  to  take  stone,  for  then, 
the  quarry  would  belong  to  the  company,  and  they  might 
maintain  trespass  against  a  wrong-doer.     But  the  legal  «. 

operation  of  this  instrument  being  merely  to  grant  a  j  ^  ^  y 
license,  the  owners  might  allow  other  persons  to  take  Canal. 
stone,  subject,  however,  to  any  breach  of  covenant 
^whereby  the  company  might  be  damnified  by  the  dimi* 
nution  of  the  quantity  of  stone  to  which  they  would  be 
entided.  This  is  only  a  personal  liberty,  and  certainly 
does  not  constitute  the  relation  of  landlord  and  tenant. 
It  appears  to  me,  therefore,  that  the  company  are  not 
occupiers  of  land  within  the  meaning  of  the  statute  of 
Elizabeth,  and  consequently  are  not  rateable  to  the  poor 
in  respect  of  these  quarries. 

HoLSOTD,  J.  concurred,  and  mentioned  Cheatham  v. 
Williams  (a)  as  an  authority  in  point  to  shew,  first,  that 
the  instrument  in  question  was  only  a  license ;  and  seccmd, 
that  the  company  could  not  be  considered  as  having  the 
exclusive  occupation  under  its  terms  (A). 

Order  of  session^  quashed. 

(a)  4  East,  46.  (Jb)  LUtledale,  J.  was  absent. 


The  King  v.  Hall. 

The  record  of 
Conviction  of  the  defendant,  by  default,  on  the  ^^^Sw?"  - 
statute  5  Ann.  c.  14.  for  killing  game,  which  being  re-  on  the  5  Ann. 
turned  into  this  Court  by  certiorari,  shjw  thaTthe 

'    defendant  has 

Carter  moved  that  it  be  quashed,  for  not  shewing  on  /^  summoned 
the  face  of  it  thut  the  defendant  had  been  served  person-  *?  app?ar  '<> 

^  the  informa- 

C  2  tion. 
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ally  with  the  summons  to  appear  to  the  information. 
On  the  bare  suggestion  of  this  defect,  the  Court  called 
upon 

W.  E,  Taunton,  contrA,  who  contended  that  personal 
iservice  of  the  summons  was  unnecessary,  and  certainly 
need  not  be  stated  on  the  record.  Here  the  record 
stated  that  the  defendant  had  been  ^'  duly  summoned/' 
which  imported. all  reasonable  circumstances,  and  the 
.Court  would  intend  a  personal  service  to  have  taken  place 
if  that  were  necessary.  But  here  enough  was  to  be  col- 
lected from  the  record,  that  there  had  been  in  fiict  a  per- 
gonal service  of  the  summons.  In  Rex  v.  Simpson  (a) 
an  averment  '^  licet  debits  summonitu  sad  .hoc  tempus 
et  hunc  locum'^  (referring  to  the  day  and  place  of  the 
conviction)  was  held  to  be  sufficient :  and  in  8  Mod. 
309'  Parker,  C.  J.  .cites  this  case  as  an  authority  that 
*^  having  been  summoned''  is  sufficient.  In  Regina 
/v.  Green  (b),  Pozm,  J.  was  of  opinion  that  the  alle- 
gation '^  debits  summonitus"  imported  all  reasonable 
circumstances.  There  is  no  express  authority  in  the 
books,  that  the  summons  must  appear  to  have  been 
personal.  Service  at  the  party's  last  place  of  abode 
would  be  quite  sufficient. 

Abbott,  C.  J. — Without  giving  any  opinion  that  a 
personal  service  in  all  cases  is  absolutely  necessary,  it  is 
sufficient  to  say  that,  in  this  case,  no  sufficient  substantial 
personal  service  appears  to  have  taken  place,  and  there- 
fore the  conviction  must  be  quashed. 

Bayley,  J. — It  is  consistent  with  every  analogy  that 
a  party  shall  not  be  concluded,  without  personal  service 
of  the  process  which  is  to  affect  his  liberty.    It  is  laid 

(a)  10  Mod.  248, 382. 1  Stra.  46.  S.  C.    <6)  10  Mod.  213. 
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down  in  Burn,  Boscawefi,  Nares  and  other  text  books  (a),  1825. 
that  personal  service  of  the  summons  is  necessary,  unless 
where  it  is  expressly  dispensed  with  by  statute.  Of  this  *  v. 
opinion  was  Lord  C.  J.  Parker  in  Rex  v.  Simpson  (6).  ^^^h 
In  that  case  there  was,  in  fact,  a  personal  service;  but  the 
main  point  decided  was,  that  a  defendant  who  did  not 
chuse  to  appear  after  being  duly  summoned  might  be 
convicted  in  his  abisence.  If  the  defendant  appears  and 
makes  a  defence,  it  must  be  taken  that  he  was  duly  sum- 
moned; but  if  the  conviction  is  by  default,  it  must  be 
clearly  shewn  on  the  face  of  the  record  that  he  had  been 
personally  served,  and  had  an  opportunity  of  being  heard.^ 
Here  it  could  iiot  bie  stated  that  the  defendant  was  per- 
sonally served,  because  what  is  recited  is  repugnant  to 
the  fact.  In  Reg.  v.  Dyer  (c)  it  was  stated  that  the  de- 
fendant was  summoned  to  appear  and  did  appear  on 
Tuesday y  the  17th  of  April,  &c.  In  fact  the  1 7th of  jipril 
fell  on  a  Friday:  and  it  being  objected  that  the  time  of 
the  summons  being  impossible,  it  was  the  same  as  if  there 
had  been  no  summons,  the  court  quashed  the  convic- 
tion on  this  ground,  saying,  '^  there  could  be  no  such  day, 
and  therefore  he  could  not  appear  thereupon ;  and,  when 
the  day  is  not  set  forth,  his  appearance  on  another  cannot 
be  intended."  This  is  an  authority  in  principle  governing 
the  present  case.  I  think  this  conviction  must  be 
quashed  for  not  shewing  that  the  defendant  was  personalty 
summoned. 

IIoLBoyD,  J.  and  Lixtledalb,  J.  concurred. 

Conviction  quashed. 

(a)  See  1  Burn,  Tit.  Convklion,  737.  Ed.  24.  by  Chetwynd.  Bose^ 
60.  and  Palei/  on  Convictions,  2d  Ed.  by  Dowling,  26. 

(b)  10  Mod.  345. 

(c)lSa\k,  181.  VideHerv.Pic^on,  2  East,  196. 1  Stra.  261.1  Salk. 
383.  3  Burr.  1785.  and  1  East,  629. 
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18^. 

The  King  v.  Richardson. 

'  nopowwto**  *HE  defendant  had  been  convicted  of  a  nuisance  in 
award  costs  to  carrying  on  a  manufactory,  prejudicial  to  the  health  of 
indictmeDt       ^^^  neighbourhood.    A  considerable  expense  had  been 

nor  to  compal  incurred  by  the  prosecutor,  and  a  proposition  having  been 
a  defendant  to         ,  ,      ,  f    ,  ,      .    ,  i-    i 

go  before  the    made  to  the  defendant,  not  to  pray  the  judgment  of  the 

master.  Court,  on  condition  that  he  should  pay  the  costs  of  the 

prosecution,  and  enter  into  a  rule  to  discontinue  the  nui- 
sance, which  the  defendant  declined  doing,  it  became  a 
question  whether  the  Court  had  power  to  compel  the  de- 
fendant to  pay  the  costs^  or  order  him  to  go  before  the 
master. 

» 
After  argument,  Gurney  for  the  prosecution  and  ScoT" 
lett  for  the  defendants, 

Abbott,  C.  J.  said,  it  has  been  the  practice  for 
the  Court  in  certain  cases  to  suggest  to  defendants  the 
propriety  of  going  befoiie  the  master,  where  there  is  no 
desire  on  the  part  of  the  prosecutor  to  press  for  judgment, 
and  where  the  interests  of  public  justice  are  not  compro- 
mised by  such  a  course  of  proceeding;  but  the  Court  has 
no  power  to  compel  a  defendant  to  go  before  the  master, 
nor  does  the  law  give  costs  to  prosecutors  by  indictment; 
and  therefore,  in  the  present  case,  all  that  the  Court  can 
do  is  to  impose  a  fine  upon  the  defendant.  Persons 
must  not  make  a  pro6t  to  themselves  by  the  annoyance 
of  their  neighbours.  The  judgment  of  the  Court  is,  that 
the  defendant  do  pay  to  the  king  a  fine  of  <£200,  and  be 
imprisoned  until  that  fine  is  paid  (a). 

(a)  See  stat.  1  &  2  G.  4.  c.  41.  s.  1.  which  relates  to  nuisances 
by  the  erection  of  steam-engines,  within  the  operation  of  which 
statute,  however,  the  above  case  could  not  be  brought. 


FASTER  T£RM^  SIXTH  Q£0.  iV« 


The  King  v.  The  Justices  of  Buckinghamshire. 

Upon  an  appeal  at  the  last  Michaelmas  sessions  for  Where  an  ap- 
the  county  of  Bucks,  touching  the  settlement  of  Francis  hearing  at  one 
Smith,  his  wife  and  their  three  children^  the  justices  assem-  J!^*^^"^' JJ^^i 
bled,  being  equally  divided  in  opinion  as  to  the  settlement  the  following 
of  the  children,  respited  the  appeal  until  the  Epiphany  ^n'j^uence 
sessions.    At  those  sessions  the  order  was  confirmed,  on  of  an  equal 
the  ground  that  there  had  been  no  fresh  notice  of  appeal  opinion  on  the 
given  according  to  the  practice  of  the  court.     Last  Term  *f  °^**  *? '® 

.  .  .  .the  ments: 

a  rule  nisi  for  a  mandamus  was  obtained,  commandmg  ~  Held,  that   . 
the  justices  to  enter  continuances  and  rehear  the  appeal  ^o^jcrof  trial 
uppn  the  merits  at  the  ensuing  Easter  sessions,  on  the  was  necessary 

J   ^1    ^         ^     1         ^'  •      1    •  .for  the  foUow- 

ground  that  no  fresh  notice  was  required,  inasmuch  as  j,)g  sessions, 
the  appeal  wap  not  respited  at  the  instance  of  either  of  although,  in 

.*  practice,  the 

the  parties,  but  by  the  Court,  on  account  of  an  equal  di*  rule  is  other- 
vision  of  opinion  on  the  bench.  ^"®.»  ^  ^^ 


peals. 


Dover  now  shewed  cause,  and  produced  an  affidavit 
stating  as  a  fact  that  the  appeal  had  been  entered  as  res- 
pited, and  that,  by  the  practice  of  the  Buckinghamshire 
sessicms  in  the  case  of  a  respited  appeal,  a  fresh  notice  for 
the  following  sessions  is  indispensable.  There  was  great 
good  sense  in  thiis  rule  of  practice;  for  in  the  interval  the 
appellants  might  alter  their  mind  and  not  chuse  to  prose- 
cute their  appeal  farther,  and  the  respondents  could  not 
come  prepared  unless  they  bad  a  fresh  notice.  This  was 
not  like  an  adjourned  appeal,  where  the  Court,  not  being 
prepared  to  give  judgment,  might  think  proper  to  direct 
it  to  stand  over  until  another  session,  in  which  case  un- 
doubtedly a  fresh  notice  would  not  be  necessary.  But 
here  the  appeal  ^as  actually  entered  as  respited,  and 
therefore  it  came  within  the  rule  of  practice. 

Bligh,  contr^,  was  stopt  by  the  court. 


1825. 
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Abbott,  C.  J.— The  proceedbgs  in  this  case  were 
rather  peculiar.     It  is  more  than  probable,  that  when 
both  parties  came  to  the  Epiphany  sessions,  they  had 
<S'^^^^^*  intended  to  try  the  appeal  upon  the  merits,  and  were  pre- 
BucKiNG-     pared  accordingly,  but  for  this  formal  objection.     In  the 
case  of  a  respited /appeal;  at  the  instance  of  either  of- the 
parties,  it  is  a  very  reasonable  rule  of  practice  that  a  fresh 
notice  of  trial  should  be  given.     But  here  the  respite; 
as  it  is  called,  took  place  in  consequence  of  an  equal  di- 
vision in  opinion  amongst  those  magistrates  who  composed 
the  Bench  at  the  Michaelmas  sessions,  and  therefore  no 
judgment  could  be  given.      The  postponement  which 
took  .place  was  then  rather  an  adjournment  than  a  respite. 
It  "was  an  adjournment  at  the  instance  of,  and  for  the 
sake  of  the  Court>  and  not  at  the  instance  of  the  appellants; 
Of  for  their  benefit.     It  seems  to  me,  therefore,  that  no 
fresh  notice  of  trial  was  necessary,  and  consequently  the 
appeal  ought  to  be  heard  again  upon  the  merits  a?  toi:he 
settlement  of  the  pauper's  children,  unless  the  parties  can 
agree  to  which  parish  they  belong. 

HoLROYD,  J.  and  Littledale,  J.  concurred  (a). 

Rule  absolute. 


(a)  Bayleyy  J.  was  absent. 


A  servant  in  The  KiNG  v.  The  Inhabitants  of  BoTTESFORD. 

husbandry  , 

hired  himself    XWO  Justices  by  their  order  removed  John  Whitehead 

before  Mar-     and  Mary  his  wife  from  Bottesford  in  the  county  of  Lei- 

tinmas  at  the  v 

wages  of  £4,  and  received  U,  earnest  from  his  master.  No  time  was  mentioned. 
He  was  to  go  into  the  service  a  week  after  Martinmas,  On  the  day  of  his  arrival 
his  master  said,  '^  It  is  not;  the  castomto  hire  servants  in  this  parish  for  more  than 
51  weeks,  which  I  forgot  to  mention  to  you  at  the  time  I  hired  you  at  B,  and  there- 
fore, if  you  have  no  objection,  I  must  'hire  you  afresh  for  51  weeks,  and  give  yod 
ahother  shilling  for  earnest,''  which  the  servant  accepted  and  remained  in  the  ser- 
vice until  the  Martinmas  following  :— Held  that  the  sessions  did  right  in  determining 
that  this  was  no  settlement. 


The  Kino 
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cester  to  East  Bridgeford  in  tbe  county  of  Nottingham. 

The  sessions  on  appeal  quashed  the  order,  subject  to  the 

opinion  of  this  Court  on  the  following  case: 

The  pauper.  John  Whitehead,  was  hired  at  the  Bins^,  .      ^^® 
T  .  Inhabitants 

ham  statutes,  which  happened  about  three  weeks  before  of 
Martinmas f  1818,  to  serve  one  Huskisson  of  East  Bridge- 
ford  as  .a  servant  in  husbandry,. for. the  wages  of  <£4,  and 
received  1  s,  earnest ;  but  no  time  was  mentioned.  He  was 
to  go  into  the.service  about  a  week  after  Martinmas,  at  the 
regular  time  for  husbandry  servants  to  enter  their  places. 
The  pauper,  who  was  the  only  witness  examined  by  the 
respondents,  stated  that  he  entered  into  the  service  a  week 
aft^r  Martinmas,  1818;  that  on  the  same  day  on  which 
he  arrived  at  his  master's  house,  bis  master  said  to  him, 
'^  It  is  not  the  custom  to  hire  servants  in  this  parish  for 
more  than  51  weeks,  .which  I  forgot  to  mention  to  you 
at  the  time  I  hired  you  at  Bingham. sUitutes,  and  there- 
fore if  you  have  no  objection,  I  must  hire  ypu  afresh, 
for  51  weeks,  and  give  you  another  shilling  for  an  earnest," 
when  the>  pauper  accepted  of  such  earnest.  The  pauper 
was  '  never  out :  of  Huskisson^s  service  from  the  first 
moment :  he  came  upon  the  premises,  and  remained 
therein  at  £as^  Bridgeford  until  the  day  after  Martinmas, 
1B19>  when  he  quitted  his  place,  along  with  the  other  ser- 
vants, having  first  received  his  wage^  of  <£4.  The  ques- 
tion for  the  opinion  of  this  Court  is,  whether  the  pauper 
gained. a  settlement. in  East  Bridgeford. 

Scarlett  J. G.  Marriott,  and  Humfrey,  in  support  of 
the  order  of  sessions.  This  was  solely  a  question  of  fact 
for  the  sessions,  and  they  have  drawn  the  right  conclusioii. 
Assuming  that  the  original  hiring  was  a  hiring  for. a  year, 
still  there  was  no  service  under  it  to  confer  a  settlement, 
for  the  p£|uper  did  not  enter  until  a  .week  after  Martinmasf 
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and  there  is  ootkiog  to  shew  that  this  was  a  dispensation 
of  that  portion  of  ihe  service.     But  at  bU  events  it  was 
The  Kiwo     competent  for  the  parties  to  rescind  the  contract,  and 
The         enter  into  a  new  bargain  if  they  thought  proper.     This 
NHABiTANTs  ^j|g  efFccted  by  what  took  placc  aftcrwards ;  for  the  pauper 
B0TTE6FOBD.  then  consented  that  the  hiring  should  be  for  51  weeks,  and 
took  one  shilling  to  bind  the  bargain^    There  is  nothing 
like  fraud  in  this  part  of  the  transaction,  which,  if  there 
was,  ought  to  have  been  found  by  the  sessions.     It  is, 
therefore,  perfectly  clear,  in  eitbier  view  of  the  case,  that 
there  was  no  hiring^  or  service  for  a  year  to  confer  a  set- 
tlement. '  They  cited  Rex  v.  Market  Basworth{a),  Rex  v.. 
Winton  (b\  Rex  v.  Sulgrave  (c),  Rex  v.  Apelhorpe  (rf), 
Rex  V.  Denham  (e). 

S.  M.  PhilHpps  and  Hildyard,  contrd.  In  this  case 
the  sessions  have  not  come  to  a  conclusion  upon  conflict* 
ing  evidence,  of  which  they  would  undoubtedly  be  the 
most  competent  judges,  but  have  decided  upon  the  tes- 
timony of  the  single  witness  examined;  and  if  they  have 
drawn  an  erroneous  conclusion  in  point  of  law  from  the 
facts  deposed  to,  it  is  the  province  of  this  Court  to  set 
their  decision  right.  It  is  admitted  on  the  other  side, 
til  at  there  was  originally  a  general  hiring  for  a  year,  and 
consequently  if  there  was  a  service  under  it,  a  settlement 
was  gained.  If  there  was  a  general  hiring,  it  must  be 
taken  to  have  commenced  at  Martinmas*  Now  though 
the  service  did  not  actually  commence  until  a  week  after- 
wards,  jet  it  must  be  taken,  from  the  facts  stated  in  the 
case,  that  there  was  a  dispensation  of  the  first  week. 
The  service  was  not  to  commence  until  a  week  after 
Martinmas,  which  was  the  regular  time  for  husbandry 

(a)  Ante,  Vol.  II.  217.     (b)  3.B.  &  A.  «98.     (c)  2  T.  R.  376. 
C«y  Ante,  Vol.  II.  313.  (e)  1  M.  &  S.  22i. 
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servants  to  enter  their  places*    It  is  a  well  known  prac* 

tice  in  hiring  husbandry  servants,   to  allow  them  the     ju  ir 

first  week  to  go  and  see  their  friends.    This  is  indeed  a        ,  v. 

general  custom,  and  hence  the  provision  in  the  contract,  Jvbabitasts 

that  the  service  was  not  to  commence  until  a  week  after  of 

Martinmas,      Receiving  the  pauper  afterwards  by  the 

master  upon  the  footing  of  this  contract  shews  decisively 

that  this  was  a  dispensation.    This  is  simply  the  case 

of  a  general  hiring  for  a  year,  the  master  giving  the  servant 

the  first  week  for  himself.     It  was  not  competent  for  the 

master  afterwards  to  rescind  the  contract,  and  defeat  the 

settlement,  being legalin  its  inception.  ThecourtwiU  treat 

the  second  contract  as  a  fraud  upon  the  settlement,  and 

hold  that  the  sessions  have  come  to  a  wrong  conclusion. 

They  cited  Mex  v.  fVintersett  (a).  Rex  v.  Fillonglty  (i). 

Rex  V.  Grufvtham{c)j  and  Rex  v.  Ad$on{d)» 

Abbott,  C.  J. — I  think  the  sessions  came  to  the 
right  conclusion.  I  agree  that  there  was  originally  a  con- 
tract which  operated  in  point  of  law  as  a  hiring  for  a  year, 
but  I  think  that  the  service  under  it  could  not  be  consi- 
dered as  commencing  until  a  week  after  Martinmas.  It 
is  true  the  case  states  that  the  pauper  was  hired  about 
three  weeks  before,  but  he  was  not  to  go  into  the  service 
until  a  week  afterwards.  That  fact  appears  to  me  to  be 
decisive  that  the  service  was  not  to  commence  until  a 
week  after  Martinmas.  Certainly  it  was  not  to  commence 
on  the  day  the  contract  was  made,  for  that  was  entered 
into  three  weeks  before.  If  then  it  was  a  hiring  for  a 
year,  the  service  to  commence  the  week  after  Martinmas^ 
it  is  clear  that  there  has  not  been  a  service  for  a  year 
under  that  hiring.  Did  then  the  master  disp^ise  with  the 
services  of  the  pauper  for  that  week  in  the  year,  or  was 

(u)  2  Bott,  443.  (b)  1  B.  &  A.  319.  (c)  3  T.  E.  754.  (d)  5  T.  R.  Oa. 


The  King 
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the  coDtract  between  the  parties  rescinded  ?  The  case 
slates,  that  on  the:same  day  when  the  servant  arrived  at 
his  master's  house,  the  latter  said  to  him,  *^  It  is  not  the 

.      '^^^         custom  to  hire  servants  in  this  parish  for  more  than  51 

Inhabitants  .   ^ 

of  weeks j  which  I  ftwgot  to  mention  to  you,  and  therefore, 

if  you  have  no  objection,  I  must  hire  you  afresh  for  51 
weeks,  and  give  you  another  shilling  for  earnest.''  To 
this  the  servant  makes  no  objection^  but  takes  the  shil- 
ling by  way  of  earnest.  If  I  were  to  draw  my  own  con- 
clusion from  these  facts,  I  should :  construe  that  as  a 
dissolution  of  the  original  contract,  and  the  substitution 
of  another.  It  is  said  that  this  was  a  fraud.  I  own  I 
have  always  had  grisat  difficulty  in  finding  out  upon  whom 
the  supposed  fraud  is  committed,  in  cases  of  this  nature; 
But  if  this  case  is  to  be  treated  as  a  fraud,  then  it  w^s 
for  the  sessions,  to  find  it  out,  and  unless  they  do  so,  this 
court  cannot,  upon  authorities,  hold  it  to  be  a  fraud.  That 
is  entirely  a  question  of  fact;  but  the  sessions  have  not 
ipund  it  to  be  a  fraud.  I  must  therefore  consider  this 
as  a  dissolution  of  the  original  contract,  and  the  substitu- 
tion of  anew  one  in  the  place  of  it,  and  not  a  dispensation 
of  the  week's  service:  I  do  not,  however,  say  that,  if  the 
sessions  had  drawn  a  contrary  conclusion,  it  would  not  have 
been  as  satisfactory  to  my  mind  as  that  which  they  have 
actually  drawn, 

Bayley,  J. — I  think  this  was  properly  a  point  for 
the  decision  of  the  sessions,  and  I  should  be  glad  if  the 
sessions  would  understand  that  it  is  their  duty  to  decide 
qsUestions  of  fact,  and  not  send  them  up  to  this  Court  for 
decision ;  the  expense  brought  upon  parishes  in  the  dis- 
cussion of  such. cases  is  enormous,  and  tends  to  increase 
parish  rates  to  a  mischievous  extent.  A  general  hiring 
may  be  a  hiring  for  a  year,  or  it  may  be  for  less  than  a 
year.     If  there  be  a. general  known  custom  in: a  parish  to 
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hire  servants  for  less  than  a  year,  the  general   hiring 

would  be  for  the  customary  period,  and  not  for  a  whole 

year.     Whether  such  a  custom  exists  in  this  parish,  is  v. 

not. communicated. to  us  one  way  or  the  other.     It  was  a  ^ 

•^  ,  ,  Inhabitant 

fact  which  the.  sessions  might  have  very  easily  ascertained,  of 

but  the  case  is  silent  upon  the  subject.     I  agree,  that 
there  may  be  a  dispensation,  either  at  the  commencement, 
in  the  middle,  or  at  the  conclusion  of  the  year;  but  whe- 
ther, there  is  a  dispensation  or  not;  is  a  question,  of  fact 
for  the  sessions  to  decide.  .  If  there  had  been  a  hiring 
here  for  a  year,  to  commence  at  Martinmas,  and  the  con- 
tract, had  not  been  dissolved  by  the  exprei^s  consent  of 
both. parties,  then  the  sessions  might  have  drawn  a  con- 
clusion different  from  wh;at.they  have  drawn.  :  Suppose 
this  to  have  been  originally  a  hiring  for  a  year ;  still,  when 
the .  servant  c^me  home,  it  was .  cqmpetent  for  him  and 
bis  master,  by  mutual  consent,  to  limit  the  duration  of 
the  .service,  and  put  an  end  to  the  first  contract.     Bat 
still  it  was  for  the  sessions  to  decide,  as.  a  question /of 
fact, .whether  the. contract  had  been  dissolved  by t mutual 
consent.     So,  if  there  was  fraud  in  the  case,  that  w?is  for 
their.decisipn,  and.not  for  the  decision  of  this  Court, 
who  have  no.  means, of  determining  the  question  affirma- 
jtively  or  negatively.     Upon  the  ground,  therefore,  that 
in  this  case  (the  sessions  was  the  proper  tribunal  fpr  the 
decision  of  the  question,  and.not  being. able. to. see,  from 
the  .materiajs  .which  have  ..been  laid  before  the  .Court, 
that  they  .have  come  to  a  \yrong  conclusion,  I  think  Jheir 
order. must  be  confirmed.    .My  own  judgment  is,  that 
the  sessions. have  drawn  the.right  conclusion  from  the 
facts  stated. 

HoLKoyD,  J.— I  think  Jt  cannot : be  taken,  from  the 
manner  in  which  the  case  is  stated,  that.this.was  originally 
a  hiring  from  Jf  ar(mma5,  although.it  was  mojst  probably 
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the  intention  of  the  parties  that  it  should  be  so  considered. 

.    ->.  It  was  part  of  the  ,  agreement  that  the  pauper  was  to  go 

V.  into  the  service  a  week  after  Martinmas^    If  that  was  so, 

The         ^^Q  ^^  hiring  must  be  considered  as  taking  effect  from 

of  the  time  that  he  actually  went  into  the  service ;  although 

BoTTBSFoao.  j^  ^j^j^  ^^  hiring  is  to  be  taken  as  a  hiring  for  a  year. 

The  doubt  I  have  had  in  the  case  is,  whether  the  master 
would  not  have  had  a  right  to  the  pauper's  servicesyVom 
MartinmaSf  but  for  the  stipulation  that  he  need  not  come 
till  a  week  afterwards*  If  it  had  been  stated  in  the  case 
that  the  hiring  was  to  commence  at  Martinmas,  but  that 
the  pauper  was  to  have  li  week  to  see  his  friends,  then 
there  would  have  been  no  doubt  that  the  master  would 
have  had  a  right  to  his  services^  but  for  that  arrangement. 
The  sessions  have  not  found  the  subsequent  agreement 
entered  into,  to  be  bottomed  in  fraud,  and  we  cannot 
intend  that  there  was  any  fraud.  If  it  be  a  fraudulent 
transaction  at  all,  it  can  only  be  so  with  reference  to  the 
law;  for  if  the  law  says  that  a  hiring  for  a  year  shall  at 
'  all  events  confer  a  settlement,  but  the  master  stipulates  to 
have  the  b^efit  of  the  pauper's  services  without  running 
the  risk  of  bringing  a  burden  on  his  parish,  then  if  that 
be  fraudulent,  it  is  fraudulent  only  as  against  the  statute : 
tiiere  is  no  fraud  upon  either  the  pauper  or  the  parish. 
If  the  pauper  consents  to  the  arrahgement,  he  does  so 
with  a  full  understanding  of  the  object  of  the  stipulation, 
and  no  fraud  is  imposed  upon  him.  As  respects  the  pa- 
rish, it  is  a  benefit  rather  than  injury,  by  preventing  the 
|>auper  from  gaining  a  settlement  there.  The  latter  part 
of  the  case,  therefore,  removes  all  the  doubt  I  had  enter- 
tained as  to  whether  this  was  to  be  considered  as  aliiring 
for  a  year,  and  a  dispensation  of  the  first  week's  service ; 
for  what  afterwards  takes  place  must  be  considered  as  a 
dissolution  of  the  original  contract  with  the  consent  of 
both  parties,  and  consequently  a  hiring  and  service  for 
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5 1  weeks  will  not  confer  a  settlement.    1  think  we  must 

confirm  the  order  of  sessions^ 

The  Kino 

LiTTLBDALE.  J..concurred.  ,      "^^ 

Inhabitants 

of 
Order  of  sessions  confirmed.       Boti  ^sford. 


The  Kino  v.  Soper,  Camfield,  Stevens,  Martin, 
DiGHT,  Robinson,  Chambers,  and  Aries. 

Indictment  stated  that  before  and  at  the  time  of  The  SSGeo.3. 
making  the  order  after  mentioned,  k   certain  friendly  ^'k^*k**  t^'- 
society>  called  ^'  The  Society  of  Brotherly  United  Phi-  rises  justices, 
lantfaropists,"  had  been  and  now  is  existing  at  Greenwich^  ^ade^n  oath 

in  the  county  of  Kenty  by  virtue  of  a  certain  act  of  par-  by  any  mem- 
,.  ,«^,r-r«  M         •iio        1         1        berofafriend- 

Iiament  passed  m53  Creo.  d.  c.54.  entitled,  ac.  the  rules,  ly  society,^  to 

orders  and  regulations  of  which  society,  before  the  makin&c  l^^ar  aod  de- 

°  .     ,  .       termine  in  a 

of  the  said  order,  had  been  and  were,  withm  the  meaning  summary  way 

of  a  certain  act  of  parliament  passed  in  35  Geo.  3.  c.  3  enti-  guchcom-*^ 
tied,  &c.  duly  exhibited,  dealt  with,  exaikiined,  confirmed,  plaint,  and  to 
deposited  and  filed  of  record ;  that  one  James  Margetts,  ^^^^  therein 
before  the  making  of  the  said  order,  had  been  duly  incor-  ^  ^  ^^^^ 
porated  and  admitted  a  free  member  of  the  said  society  ;.ju8t,'^  gives 

and  that  although  the  said  J.M.  had  not  infringed  or  themnojuris- 

®       .  °  diction  beyond 

broken  any  of  the  said  rules,  &c.  yet  he  had  been  wrong-  the  actual 
fully  and  contrary  to  the  rules,  S^c,  of  the  said  society,  articular 
expelled  the  said  society,  and  deprived  of  certain  relief  complaint 
and  maintenance,  which  he  was  entitled  to  from  the  stew-  f^re  where  a 

ards  of  the  said  society  for  the  time  being  and  other  *"<^^  member 

.  complained 

oflic^rs  and  ihembers  thereof;  and  that  the  said  J.M.  that  the  stew- 
ards refused 
to  pay  him  his  arrears  of  allowance,  and  the  iustices  ordered  that  the  arrears  and  costs 
should  be  paid,  and  that  the  complainant  tkould  be  continued  a  member : — Held,  that 
the  justices  had  exceeded  their  jurisdiction  in  making  the  Utter  part  of  the  order, 
and  that  the  stewards  were  not  bound  to  obey  it. 
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thinking  himself  and  being  aggrieved  thei^eby,  did,  on  -QA 
March,  1822,  at  &c.  mak«.  complaint  thereof  to  John 
v.'  Mason,  Esq.  and  Robert  Edmonds,  Esq.  two  of  the  jus- 
SopBR.  tices,  &c.  in  and  for  the  county  aforesaid,  and  residing 
near  to  the  place  where  the  said  society  was  established, 
against  one  John  Sop&  and  one  James  Cam/ield,  and  then 
and  there  took  his  corporal  oath,  &c.  and  then  and  there 
deposed  to  the  truth  of  his.  complaint,  they  the  said  J.S. 
and  J.C.  then  being  stewards  of  the  said  society;  that 
the  said  J,  S.  and  J.  C.  were  thereupon  duly  summoned 
to  appear  before  the  said  justices,  and  being  so  sum- 
moned did^  on  the  9th  March,  1822,  personally  appear 
aqd  answer,  to  and  shew  cause  against  the  complaint  and 
matters  required  of  them  in  the  said  summons,  and  the 
said  justices  -  did  thereupon  make  their  certain  order  |in 
.writing,  signed,  8cc.  and  sealed,  &c.  whereby  they  did 

>  order  that  the  said  J.  M,  should  be  continued  a  member 

/cf  the  scdd  society,  of  which  order  the  said  «/.  S.  and 
J,C.  had  notice,,  and  were  thereupon,  as  such  stewards, 
requested  and  demanded  by  the  said  J.  M.-  to  obey  the 

•  same,  and.  to  continue,  the:  said  J,  M.  a  -member  of  the 
said  society;  and  that  the  said  J.  S.  and  J.  C.  unlawfully 
and  knowingly  refused  to  continue  the  said  J.  M.  a  mem- 
ber, of  the.  said  society  and  disobeyed. the  said  order,  and 

:  the  vsaid  J,  M.  hath  ever  since  remained,  excluded  a  mem- 
ber of  the  said  society^  in  contempt  of  the  laws,  8cc.  and 
against  the  .peace,  &.c.   .  Second  count,  the  same,  only 

/Stating  .that  the  six  other  defendants  were  stewards  of 
die  society  at  the  time  of  the  disobedience  of  the  order, 
and  had  notice  of.  the  making  of  the  order,  and  were 
requested  .to  continue .  the .  prosecutor  a  member  of  the 

.society,  but  th*t  they  refusted.     At   the  trial    before 
Alexander,  C.  B.  at  the  Kent  5Mmwier^Assizes,.1844,  the 
order.of  the  justices  being  produced,  was  as  follows': 
"  To  John  Soper  and  James  Cam/ield,  ste\jard^  of 
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the  friendly  society  called  the  society  of  Brotherly  Phi' 

lanihropisU,  established  at  Greenwich,  in  the  county  of     _.    „ 
V  J  1  1       •  •  i.    1  .  The  Kino 

Kent,  under  and  by  virtue  of  the  statutes  in  such  case  v, 

made  and  provided,  and  to  whom  else  it  may  concern : 

''  Whereas  on  the  9d  day  of  March  now  instant,  James 
Margetts,  of  &c.  carpenter,  a  free  member  of  the  said 
friendly  society,  personally  complaineth  upon  his  oath  to 
and  before  us  &c.  two  &c.  that  he  had,  for  the  space  of 
sixteen  days  now  last  past,  been  sick  and  unable  to  follow 
and  hath  not  followed  his  said  trade ;  and  that  you  the 
said  stewArds^  did  refuse  to  pay  him. the  sum  of  \L  Os.  Qd. 
being  the  arrears  of  the  allowance  to  which  he  was  enti- 
tled as  a  sick  member  of  the  said  society  during  the  last 
nine  days  of  the  said  period,  at  the  rate  of  I65.  per  week, 
contraiy  to  the  form  of  the  statutes  in  that  case  made 
and   provided;   and  whereas  we  the  said  justices  did 
thereupon  issue  our  summons,  requiring  you   the  said 
stewards  to  appear  before  us  on  this  day  to  answer  the 
said  complditU,  and  upon  the  appearance  of  you  the  said 
stewards  before  us  in  pursuance  of  the  said  summons, 
we  the  said  justices  have  this  day  proceeded  peremptorily 
to  hear  and  determine  in  a  summary  way  the  matter  (f 
tlie  said  complaint,  according  to  the  true  purpart  and 
meaning  of  the  rules,  &c.  of  the  said  society,  confirmed 
&c,  and  according  to  the  authority  given  to  us,  &c. ;  and 
upon  such  hearing  it  hath  duly  appeared  to  us,  and  we 
are  satisfied  that  the  said  J.  M.  hath  not  infringed  or 
broken  any  of  the  said  rules,  &c.  and  that  the  sum  of  l6s. 
is  now  due  to  him  from  the  said  society  for  the  arrears 
of  his  allowance  as  a  sick  member  thereof; — ^We  do, 
therefore,  hereby  order  you  forthwith  to  pay  to  the  said 
J.  M,  the  said  sum  of  l6«.,  and  also  the  further  sum  of 
11$.  for  the  costs  which  the  Baid  J.  M,  hath  been  put 
unto  by  reason  of  you  the  said  stewards  refusing  to  pay 
him  the  said  allowance ;  and  we  do  further  order  that 
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the  said  J.  M.  be  continued  a  member  of  the  said  society. 

TheK,»o     Given"  &c. 

9.  This  order,  which  bore  date  9th  Marchy  1822,  was 

served  upon  the  defendants  Soper  and  Camfield  on  the 
6th  Matfy  1822 ;  but  it  was  never  served  upon  any  of  the 
other  defendants.  The  stewards  for  the  time  being 
obeyed  that  part  of  the  order  which  related  to  the  pay- 
ment  >of  the  money  to  the  prosecutor,  but  they  did  not 
obey  that  part  which  ordered  that  he  should  be  continued 
a  member,  on  the  ground  that  they  had  no  power  so  to 
do.  The  defendants  Soper  and  Camfield  had  been  pre- 
viously indicted  at  the  quarter  sessions  for  disobeying  the 
same  order,  when  they,  upon  advice,  pleaded  guilty,  and 
virere  fined  51.  The  prosecutor  was  a  sick  member, 
receiving  relief  during  the  time  in  question,  and  while  so 
receiving  relief,  was,  on  one  occasion,  seen  at  work,  which 
by  the  I3th  article  of  the  rules  of  the  society,  duly  allowed 
by  the  sessions,  r^dered  him  liable  to  expulsion.  The 
jury  found  the  defendants  Soper  and  Camfield  guilty,  and 
the  other  defendants  not  guilty.  In  Michaelmas  Term 
last,  a  rule  nbi  having  been  obtained  for  a  new  trial  on 
two  grounds ;  first,  that  the  magistrates  had  exceeded  the 
jurbdiction  given  them  by  the  statute,  in  making  the  order 
in  question ;  and  second,  that  the  allegations  in  the  indict- 
ment were  not  supported  by  the  evidence, 

Campbell  now  shewed  cause.  When  tlie  language  of 
the  15th  section  of  the  statute  33  Geo.  S.  c.  64.  comes 
to  be  examined,  it  will  be  found  fully  to  warrant  the  ma- 
gistrates in  framing  their  order  in  the  terms  they  did.  It 
enacts,  that  if  any  member  of  any  society  established  by 
virtue  of  that  act  shall  think  himself  aggrieved  by  any 
thing  done  or  omitted  by  the  society,  or  person  acting 
under  them,  two  neighbouring  justices,  on  complaint 
upon  oath  by  such  person,  may  summon  the  presidents 
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or  Other  principal  officers  before  tbenii  and  shall  proceed 
peremptorily  to  hear  and  determine  in  a  summary  way 
the  matter  of  such  complaint,  and  shall  make  such  order  v. 

therein  as  to  them  shall  seem  just.  The  order  states  Soper. 
tkat  Margetts,  being  a  sick  member  of  a  certain  society, 
bad  complamed  on  oath  that  the  stewards  had  refused  to 
pay  him  his  arreara  of  allowance ;  that  the  magistrates 
had  summoned  the  stewards  to  answer  the  complaint, 
and  had  proceeded  to  hear  and  determine  the  nature  of 
it;  and  then  orders,  that  the  arrears  and  costs  shall  be 
paid  to  the  complainant,  and  that  he  shall  be  continued 
a  member  of  the  society.  Now  die  justices  clearly  had 
jurisdicttoa  to  make  such  an  order,  under  the  terms 
of  the  statute ;  indeed^  it  is  difficult  to  imagine  powers 
more  ample  than  are  there  given.  Second,  the  evidence 
at  the  trial  fully  supports  all  die  material  allegations 
in  the  indictment.  The  complaint  made  in  the  indict* 
ment  is,  that  the  prosecutor  was  expelled  from  the 
society  for  working  while  he  was  receiving  an  allowance 
as  a  sick  member.  [Bayleyy  J.  The  indictment  chaises 
that  he  was  wrongfully  expelled,  but  the  order  recites  no 
sack  complaint*]  The  indictment  alleges  ^^  that  h^  had 
been  wjrongfully  and  contrary  to  the  rules,  &c.  of  the 
said  socieQr,  expelled  die  said  society,  and  deprived  of 
certain  relief  and  maintenance  which  he  was  entitled  to 
fiom  die  stewards  of  the  said  society  for  the  time  being." 
Now  that  was  substantially  proved  at  the  trial,  and  proof 
of  that  is  sufficient  to  support  this  prosecution.  It  is 
admitted  that  the  justices  made  an  order  for  the  restitu- 
tion of  the  prosecutor  to  the  society,  and  diat  the  defend- 
ants dbobeyed  that  order ;  but  it  is  said  that  they  were 
not  the  stewards  of  the  society  at  the  time  when  die 
second  prosecudon  was  commenced,  and  therefore  they 
are  not  liable.  To  that,  however,  there  are  two  answers ; 
first,  that  tfaey  liave  not  put  a  plea  of  autrefois  convict 
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upon  the  record,  which  they  ought  to.  have  done  if  they 

TheKiHo     ™^^^  ^^  ''^'y  ^P^^  ^is  point;  and  second,  that  they 
V.  were  an  office  as  the  stewards  on  the  6th  May,  1822| 

Yfhea  they  were  served  with  the  order,  and  consequently 
it  was  their  duty  to  see  that  it  was  obeyed.  At  all  events 
a4iew  trial  can  only  be  granted  on  the  condition  of  the 
defendants  paying  the  costs  of  the  former  trial. 

Law,  contrji.  This  indictment  cannot  be  supported. 
The  allegations  contained  in  the  indictment  were  not  only 
not  proved,  but  completely  disproved  at  the  trial.  No 
evidence  was  given  of  any  complaint  made  by  the  prose- 
cutor, except  the  complaint  recited  in  the  justices'  order, 
and  that  contains  no  mention  of  any  complaint  of  having 
been  wrongfully  expelled.  Now,  until  complaint  has  been 
made,  the  justices  have  no  jurisdiction;  and  when  it  has 
been  made,  they  are  to  hear  and  determine  the  matter  of 
such  complaint;  that  is,  of  ^^e  complaint  originally  made, 
and  which  gave  them  jurisdiction,  and  no  other.  Then,  as 
there  was  no  proof  of  any  complaint  that  the  prosecutor 
had  been  wrongfolly  expelled,  the  magistrates  had  no 
jurisdiction  to  hear  and  determine  any  such  complaint; 
consequently  their  order  recites  no  such  complaint,  but  it 
orders  the  prosecutor  to  be  continued  a  member  of  the 
society,  which  order  they  had  no  authority  to  make,  be- 
cause until  a  complaint  had  been  made  of  the  suspension 
of  a  meniber,  they  had  neither  occasion  nor  jurisdiction 
to  interfere  and  order  him  to  be  continued  a  member. 
This  objection,  therefore,  goes  to  both  points ;  first,  that 
the  evidence  does  not  support  .the  indictment;  and 
fiecond,  that  the  justices  having  exceeded  their  authority, 
their  order  was  void  and  illegal,  and  the  defendants  were 
not  bound  to  obey  it.  They  are  therefore  clearly  entitled 
to  a  new  trial,  and  there  seems  no  reason  why  that 
benefit  should  be  clogged  with  the  burden  of  paying  the 
costs. 
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Baylby,  J. — ^It  may  be  that  the  prosecutor  in  this 
case  has  been  harshlj  and  improperly  treated  ^  but  look- 
ing at  the  language  of  the  indictment,  and  comparing  it 
with  the  evidence  on  the  one  side  and  the  act  of  parlia- 
ment on  the  other,  it  certainly  appears  to  me  to  be  at 
variance  with  both.  The  indictment  states  that  the  pro- 
secutor was  wrongfully  expelled  from  the  society,  and 
that  he  made  complaint  thereof:  whereas  the  evidence 
shews  clearly  that  there  never  was  any  complaint  made 
of  expulsion,  and  the  magistrates'  order  recites  no  such 
complaint.  Now  the  act  of  parliament  provides  that 
complaint  shall  be  made,  and  that  the  justices  shall  hear 
and  determine  the  matter  of  such  complaint ;  their  juris- 
diction, therefore,  is  confined  to  the  particular  complaint 
made,  and  they  have  no  authority  to  inquire  into  matters 
foreign  to  it.  Here  they  certainly  went  beyond  the  mat- 
ter of  complaint^  and  thereby  exceeded  their  jurisdiction; 
the  defendants,  therefore,  were  not  bound  to  obey  their 
order,  at  least  that  part  of  it  which  referred  to  the  con- 
tinuance of  the  prosecutor  as  a  member,  and  have  con- 
sequently been  illegally  convicted.  We  are  bound,  there- 
fore, in  my  opinion,  to  make  the  rule  for  a  new  trial 
absolute;  and  as  the  verdict  is  set  as^de  upon  a  defect  of 
evidence  on  the  part  of  the  prosecution,  1  think  we  ought 
not  to  impose  upon  the  defendants  the  condition  of  pay- 
ing the  costs. 

HoLBOYD,  J. — I  am  of  the  same  opinion.  I  think 
that,  according  to  the  evidence  in  the  case,  the  verdict 
of  guilty  was  clearly  wrong,  and  that  consequently,  as  the 
deJFendants  have  been  illegally  convicted,  they  are  entitled 
to  a  new  trial  without  payment  of  costs.  The  allegation 
in  the  indictment  respecting  the  prosecutor's  expulsion 
was  certainly  not  made  out,  and  without  that  allegation 
this  prosecution  could  not  succeed.    The  magistrates'" 
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order  recites  no  complaint  of  eKpnlsion,  therefore  tliey 

ft 

„.    „  had  no  power  to  make  any  order  for  restitution  or  cob- 

TheKiNG       ... 

V.  tinuance,  and  in  so  doing  they  have  clearly  exceeded  their 

SopEE.       jurisdiction.    If  there  had  been  a  complaint  of  expulsion, 

this  would  have  been  a  good  order,  but  as  there  was 

none,  it  was  manifestly  bad,  and  the  defendants  were  not 

bound  to  obey  it. 

Little  DALE,  J.  concurred. 

Rule  absolute. 


The  King  v.  John  North. 

Information      CoNVlCTlON  on  48  Geo.  3.  c.  143.  for  selling  ale 
c.l43.for8ell-  without  an  excise  license,  which  being  returned  by  cer- 

il^  wU^Juf  ^^^^  ^"®  *^  ^^^  following  eflFect  :— 
an  excise  li-  County  of  Leicester.  Be  it  remembered  that  on  the 
S<in%  19th  day  of  Juney  in  the  year  of  our  Lord  1824,  at 
tion  thereon,  Loughborough,  in  the  county  of  Leicester,  T.  B.  of  Sec. 
the^e^ndant  oflScer  of  excise,  personally  came  before  the  Rev.ii.  if., 
had  sold  ale      Doctor  in  Divinity,  one  of  his  Majesty's  justices  of  the 

peace  for  the  said  county  of  Leicester,  residing  near  4o 
the  place  where  the  offence  hereafter  mentioned  was 
committed,  and  as  well  for  our  lord  the  now  king  as  for 
himself,  informed  him  the  said  R.  H.  that  John  North 
of  Wimeswould,  in  the  said  county  of  Leicester,  did  within 
three  months  now  last  past,  to  wit,  on  &c.  at  &c.  sell  beer 
OR  ale  by  retail  to  be  drunk  or  consumed  in  his  house  or 
premises,  without  first  taking  out  an  excise  license  au- 
thorising him  so  to  do,  contrary  to  the  form  of  the  sta- 
tute &.C.,  whereby  and  by  force  of  the  statute  in  that 
case  made  and  provided  the  said  John  North  hath  for- 
feited and  lost  the  sum  of  50/.;  whereupon  the  said  John 
rNorth,  after  being  duly  summoned  to  answer  the  said 
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charge,  appeared  on  8cc«  at  SCc.  before  us  the  Reverenij 

r.  P^  Doctor  in  Divinity,  and  the  Reverend  J.  D.  clerk, 

twp  other  of  his  Majesty's  justices  of  the  peace  for  the  v. 

said  county  of  Leicester,  also  residing  near  the  place       North, 

where  the  offence  in  the  said  information  mentioned  was 

committed,  and  the  said  John  North,  having  heard  the 

charge  contained  in  the  same  information,  declared  he 

was  not  guilty  of  the  said  offence,  whereupon  we  the  said 

last  mentioned  justices  did  proceed  to  examine  into  the 

truth  of  the  charge  contained  in  the  said  information, 

and  on  Sec.  at  &c.  one  credible  witness,  to  wit,  J.  H.  of 

&c.  upon  his  oath  deposeth  and  saith,  in  the  presence  of 

the  said  John  North,  as  follows : 

That  on  the  24th  day  of  May  last  he  went  to  the 
house  of  the  defendant  at  Wimeswould  in  this  county,  a 
retail  brewer;  that  the  defendant  was  not  at  home  when 
he  the  witness  first  went,  but  the  defendant  soon  came 
home,  and  he  the  witness  drank  two  pints  of  ale  with 
him  the  defendant  in  his  house,  for  which  he  the  witness 
psud  the  defendant  sixpence.  And  the  said  John  North, 
being  now  here  called  upon  by  us  the  said  last  mentioned 
justices  for  his  defence,  in  the  premises,  produces  before 
us  the  said  last  mentioned  justices,  S,  M,  of  &c.  as  a 
witness  on  his  behalf,  who  upon  her  oath  deposeth  and 
saith,  as  well  in  the  presence  of  the  said  John  North, 
as  the  said  T.  B.  as  follows:  That  Mrs.  Nor^A  came  to 
witness's  house,  and  in  consequence  of  what  Mrs.  North 
said,  the  witness  went  to  the  defendant's  house  to  ob- 
serve what  passed,  and  found  a  stranger  there ;  that  the 
witness  followed  the  defendant  and  the  man  (meaning 
the  said  J.  H.)  into  every  place  when  the  defendant  was 
shewing  him  his  premises  and  is  sure  he  did  not  pay  for 
the  ale.  And  the  said  S.  M.  being  cross-exalhined  by 
the  said  T.  £.,  says  that  her  husband  is  a  tenant  of  the 
defendant,  and  witness's  house  is  in  the  same  yard  with 
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the  defendant's;  that  the  doors  of  the  houses  of  the  de« 
fendant  and  her  husband  are  not  more  than  six  or  seven 
yards  apart,  and  the  defendant's  customers  call  for  ale 
and  drink  it  in  her  house'.  And  the  said  J.  H.  beiog 
further  examined  by  us  the  said  last  mentioned  justices, 
positively  denies  the  truth  of  Mrs.  M.'s  testimony,  and 
says,  that  the  said  Mrs.  M.  was  not  at  the  defendant's 
house  at  the  time  he  had  the  said  ale,  and  that  he  never 
saw  her  that  day.  Therefore  it  manifestly  appearing  to 
us  the  said  last  ipentioned  justices,  that  he  the  said  John 
North  is  guilty  of  the  offence  charged  upon  him  in  the 
said  information,  we  the  said  last  mentioned  justices  do 
hereby  convict  him  of  the  offence  aforesaid,  and  do  de- 
clare and  adjudge  that  he  the  said  John  North  hath  for- 
feited the  s^m  of  fifty  pounds  of  lawful  money  of  Great 
Britairiy  for  the  offence  aforesaid.  And  we  the  said  last 
mentioned  justices,  by  virtue  of  the  statutes  in  that  case 
made  and  provided,  do  mitigate  and  lessen  the  said  sum 
of  50/.  so  forfeited  by  the  said  John  North  to  the  sum  of 
25/.  of  lawful  money  of  Great  Britain;  the  said  sum  of 
25/.  to  be  distributed  and  paid  according  to  the  form  of 
the  statute  in  that  case  made  and  provided.     Given  &c. 


JP.  Pollock  now  moved  to  qUash  this  conviction,  on 
the  ground  that  the  charge  laid  in  the  informatiou  being 
in  the  alternative,  namely,  that  the  defendant  did  sell 
^^  beer  or  ale,"  it  was  bad  upon  the  face  of  it,  and  could 
not  be  helped  by  the  evidence,  for  that  applied  to  selling 
ale  alone* 

The  Court  stopt  him,  and  called  upon 


S.  M,  Phillips,  control,  who  contended  that  this  was 
an  objection  not  now  available,  even  supposing  it  to  have 
any  weight,  for  being  merely  an  objection  in  point  of 
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form,  it  was  concluded  by  the  operation  of  the  third 
section  of  the  statute,  which  declares,  that  in  all  cases 
where  it  appears  by  the  conviction  that  the  defendant 
has  appeared  and  pleaded,  and 'the  merits  have  been 
tried,  no  advantage  shall  be  taken  of  any  defect  of  form. 
Here  it  appeared  that  the  defendant  had  appeared  and 
pleaded,  and  had  gone  into  his  defence  upon  the  merits, 
and  consequently  no  advantage  could  now  be  taken  of 
the  objection. 
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Batley,  J. — It  does  not  appear  to  me  that  this  is  a 
mere  formal  objection;  I  think  it  is  matter  of  substance. 
The  information  must  contain  a  specific  charge,  without 
ambiguity,  in  order  that  the  defendant  may  know  what 
he  has  to -answer  (a).  Here  the  substantial  charge,  as 
stated  in  the  information^  is  that  the  defendant  committed 
either  one  offence  or  another;  i.e.  that  he  has  sold  beer 
or  ale  without  a  license.  The  evidencey  upon  which  the 
magistrates  convict,  applies  to  selling  ale  alone.  Now 
I  know  of  no  case  in  which  it  has  been  held  that  if 
the  charge  in  the  information  is  informally  made  for 
being  in  the  alternative,  it  can  be  made  good  by  the  evi- 
dence. There  are  many  cases  in  which  the  Court  has 
quashed  a  conviction,  because  the  information  has  been 
uncertain,  although  the  evidence  has  been  sufiiciently  ex- 
plicit. This  defendant  is  called  upon  to  answer  an  al- 
ternative charge,  which  cannot,  1  think,  be  made  certain 
by  the  evidence.  This  is  not,  in  my  opinion,  such  a  de- 
fect in  form  as  is  contemplated  by  the  third  section  of 
the  statute.  Convictions  upon  an  act  of  parliament  so 
penal  require  a  great  deal  of  certainty ;  and  I  think  there 
is  in  this  case  the  greater  reason  for  yielding  to  this  ob- 
jection, that  the  statute  prescribes  a  settled  form  of  con- 
viction, which  has  not  been  adopted. 


(a)  2  Stra.  900.    See  Rex  v.  Middkhursty  1  Burr.  399. 
372.    2  Hawk.  P.  C.  c.  25.  s.  59. 
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HoLROYD,  J. — ^There  is  do  positive  charge  alleged 
against  the  defendaot  It  is  alleged  in  the  alternative, 
that  he  did  one  thii^  or  another.  This  is  matter  of  sab- 
North.  stance,  and  no  intendment  can  be  made  to  help  the  ob- 
jection. In  Rex  V.  Jukes  (a),  which  was  a  conviction 
on  the  statute  36  Geo.  3.  c.  60.  which  makes  it  an  offence 
for  any  person  to  expose  for  sale  metal  buttons  marked 
with  the  ^ord  gili  (the  same  not  being  really  gilt),  knooh 
ing  the  same  not  to  be  gilt,  the  conviction  charged  that 
the  defendant  did  the  act  unlawfully  and  fraudulently 
contrary  to  the  form  of  the  statute;  but  the  Court  held 
it  bad,  inasmuch  as  it  did  not  expressly  allege  that  the 
offence  was  committed  knowingly;  and  such  defect,  it 
was  said,  was  not  aided  by  a  proviso  in  the  statute,  /'  that 
no  conviction  for  any  offence  in  the  act  should  be  set 
aside  for  want  of  form  or  through  the  mistake  of  any  cir- 
cumstance, provided  the  material  facts  alleged  were 
proved"  for  this  requires  all  material  facts  to  be  allegedy 
and  knowledge  is  a  material  fact  to  constitute  such  an  of- 
fence.    That  case  is  expressly  in  point. 

« 

LiTTLEOALB,  J. — This  is  an  objection  to  the  sub- 
stance of  the  charge^  and  therefore  I  think  the  conviction 
is  bad. 

Conviction  quashed  {b). 

(a)  8  T.  R.  536. 

(b)  See  Byery  363.  1  Stra.  493.  and  Ex  parte  Aldridge,  ante,  170. 
Rex  y.   Marshy  ante.    162.  and  Paley  on  CorvdctionSf  2d  Jl^.  by 

^  Dowlingy  part  2.  c.  1. 


Thompson  v.  Poole. 

iL%scd°by ^^  This  was  an  action  of  debt  upon  the  33d  section  of 

the  33d  sect,  the  Coal  Act,  47  G.  3.  s.  2.  c.  68.  to  recover  penalties 
of  the  coal 

act,  47  G.  3.  s.  2.  c.  68.  cannot  be  recovered  upon  information  before  a  magistrate; 
the  jurisdiction  of  the  magistrates  being  confined  to  cases  where  the  penalty  may  be 
reduced  below  20/. 
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for  selling  one  sort  of  coal  for  another,  wtdun  tlie  limits 
prescribed  by  that  act.  At  the  trial  before  Abbott,  C.  J. 
at  the  adjourned  Middlesex  sittings  after  last  tjerm,  the 
plaintiff,  having  established  his  ease,  obtained  a  verdict 
for  several  penalties  of  <£20  each. 

Ckitty  now  moved  to  arrest  the  Jugdment,  on  the 
ground  that  the  penalties  recovered  by  this  verdict  might 
have  been  recovered  in  a  summary  mode  by  information 
before  a  magistrate,  and  consequently  that  the  plaintiff 
was  bound  to  have  taken  that  course^  and  not  to  put  the 
defendant  to  the  costs  of  an  action.    Rex  v.  RawHnson  {a) 
was  a  case  in  point;  for  there  the  Court  granted  a  man- 
damus to  a  magistrate  to  hear  an  information  upon  this 
statute,  although  the  penalties  sought  to  be  recoverd  ex- 
ceeded altogether  the  sum  of  <£20.     By  s.  146  of  die  act 
all  fines  and  penalties  not  exceeding  £2,0  are  directed  to 
be  recovered  by  information  befcMre  a  magistrate,  and  id- 
though  the  penalties  in  this  case  exceeded  altogether  the 
sum  of  £20,  as  they  did  also  in  Rex  v.  Kawlinson,  still  no 
one  of  them  exceeded  that  sum,  and  therefore  they  were, 
within  the  description,  of  the  146th  section,  penalties  not 
exceeding  <£20,  and  ought  to  have  been  sued  for  by  infor- 
mation before  a  magistrate. 

Abbott,  C.  J. — ^This  action  wa»  brought  upon  tlie 
thirty-third  section  of  the  statute,  which  is  vety  different 
in  its  language  and  provisions  from  the  hundred  and 
seventeenth,  upon  which  the  proceedings  in  Rex  v.  Raw- 
limon  were  founded.  In  all  cases  arising  upon  the  latter 
section,  the  amount  of  the  penalty  recoverable  from  the 
offending  party,  depends  entirely  upon  the  quantity  of 
coals  which  he  sells,  and  the  magistrate  is  invested  with 
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(a)  M.  T.  182 1|  not  reported. 
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a  discretionary  power  to  inflict  the  full  amount,  or  to  mi- 
tigate the  penalty  according  to  the  circumstances  of  the 
case.  But  the  former  section  imposes  a  fixed  penalty  of 
<££0  per  chaldron  upon  each  offence,  without  any  discre- 
tionary power  of  mitigation,  and  consequently  the  only 
mode  of  recovering  that  penalty  is  by  an  action,  because 
the  jurisdiction  of  the  magistrates  is  limited  to  cases  where 
the  penalty  is  by  the  law,  or  may  be  by  mitigation  made 
under  £20*  There  is  therefore  no  ground  for  the  present 
application, 

Bayley,  J. — ^The  33d  section  imposes  a  penalty  of 
£0/.  per  chaldron  upon  every  offence  against  its  provi- 
sions; the  ]  1 7th  section  imposes  a  penalty  not  exceeding 
forty  shillings  per  sack  upon  each  offence.  The  two 
sections  therefore  are  quite  different  in  their  operation, 
for  in  one  there  is  a  power  given  of  mitigating  the  penalty, 
and  in  the  other  there  is  not.  And  Rex  v.  RawUnson 
is,  for  the  same  reason,  quite  distinct  from  the  present  case, 
for  there  the  penalty  recoverable  might,  if  the  power  of 
mitigation  given  by  the  117th  sec^tion  was  exercised,  be 
reduced  to  an  amount  less  than  20/.;  and  therefore  that 
case  was  cognizable  by  a  magistrate,  because  the  magis- 
trate's jurisdiction  is  not  ousted,  unless  the  penalty  reco- 
verable  must  certainly  and  necessarily  be  20L  or  upwards. 
In  this  case  the  penalty  could  not  possibly  be  reduced 
below  20/.,  therefore  the  magistrate  had  no  jurisdiction^ 
and  the  only  mode  by  which  the  law  could  be  put  in  force, 
was  an  action. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

\ 

Rule  refused. 
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The  King  v.  The  Inhabitants  of  Ilkbstone. 

By  an.  order  of  two  justices  Ann  Whirigates  was  re-  Where  an  ap- 
movied  from  the  parish  of  Radford  in  the  county  of  No*-  fnhabitant^o?* 
tinghamy  to  the  parish  of  Ilkestofie  in  the  county  of  the  parish  of 
Derby:  and  the  sessions  on  appeal  confirmed  the  order,  and  with  the 

subject  to  the  opinion  of  the  Court  upon  the. following  consent  of  his 
*'  '^  r  o  master,  went 

case :  ...  into  the  parish 

John  fVhingateSy  the  pauper's  husband,  was  bound  ap-  ^^^^  ^j-^^j 
prentice  by  indenture  dated  22d  December,  1818,  for  and  there 

ft.  u™  of  7 ,».,  „  *»,„»»  m^.. .  bo.tbd.d.,,  =^  "" 

an  inhabitant  of  Ilhestone.    Afterwards  he  lodged  and  inornip& 
worked  with  bis  master  in  Ilkestone,  but  regularly,  and  turned  to  I. 

with  the  knowledge  and  consent  of  his  master,  went  to  "a^^gdone 

^  'no  work  for 

his  father's  at  Radford  on  the  Saturday  m^t\  sl6pt  there  his  master 
on  the  Saturday  and  Sunday  nights,  and  returned  to  his  and  at^hecnd 
master  on  the  Monday  morning.     On  the  Saturday  be-  of  4  years  left 

his  master 

fore  the  Nottingham  fair  in  the  month  of  October,  18£2   with  leave  for 

the  pauper  s  husband  went  to  his  father's  as  usual,  slept  *  holiday, 

"^     slept  one 
there  on  the  Saturday  and,  Sunday  night,  and  returned  night  at  R. 

to  his  master  on  the  Monday,  and  worked  fo'  him  that' ^J^^jj^'l^j.^ 

day;,  and  iii  the  evening  asked  and  obtained  bis  .master's  Held,  that 

permission,  to  go  home  again  for  the  purpose  of  bemg  at  j^  ^^^  p^^jgi^ 

the  fair  at  Nottingham  on  the  two  following  days.    .He  of  ^  '^as     . 

,  .  1-     1  not  an  inbabi- 

left  his  master's  that  evenmg.  accordingly,  and  never  je-  tation  within 
turned,  having  enlisted  for  a  soldier  a  few  days  afterwards.  '^®  ^  ^'s^d 
The  pauper's  husband  did  no  work  for  his  master  on  conferred  no 
Saturday  nights,  or  Sundays,  or  at  any  other  time  while  *®"  ^ment. 
he  was  at  his  father's.    The  indenture  was  retained  by 
the  master  till  applied  for  some  days  after  the  pauper's 
husband    had   enlisted,   when   he    gave   it  up.       The 
question  for  the  opinion  of  this  Court  is,  whether  the 
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1825*       pauper's  hasbaad  acquired  a  settlement  in  Radford^  or 

»,r"v  in  Ilkestone, 
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Inhabitants  Marryat,  in  support  of  the  order  of  sessions.  The 
of  Ilkestone.  pauper  was  apprenticed  to  a  person  residing  in  Ilkestone, 
and  though  he  constan^tly  left  that  parish  on  the  Saturday 
evening  and  went  to  Radford,  where  he  remained  tUl 
the  Monday  morning,  when  he  returned  to  Ilkestone; 
and,  although  he  slept  the  last  night  of  the  term  of  his 
service  under  the  apprenticeship  in  Radford  \  still,  ^as 
his  occasional  residence  there  had  no  connection  with, 
and  was  not  for  the  purposes  of  his  service,  he  gained  no 
settlement  there,  and  is  properly  settled  in  Ilkestone*  It 
has  been  repeatedly  decided  that  no  casual  residence,  if 
unconnected  with  the  duties  and  purposes  of  the  service, 
will  confer  a  settlement :  Rex  v.  Barmby  in  the  Marsh  (a), 
Rex  V.  Ribchester  (b),  Rex  v.  St.  Mary  'Bradin{c)y  and 
Rex  V.  Brotton  (d)- 

Balguy,  and  N.  R.  Clarke,  contrd.  This  case  is  dis-* 
tinguishable  in  its  facts  and  circumstamces  from  all  those 
cited  on  the  other  side.  The  general  rule  of  law  is,  that 
sm  apprentice  is  settled  in  the  parish  in  which  he  sleeps, 
[Baylqf,  J.  No  doubt,  if  his  sleeping  there  be  connected 
with,  and  for  the  purposes  of  his  service,  but  not  other* 
wise.]  Lt  was  so  here;  the  case  finds  that  whenever  the 
pauper  slept  in  Radford,  it  was  with  Ihe  knowledge  and 
consent  of  his  master,  so  long  as  his  apprenticeship  lasted ; 
and  the  last  night  of  the  term  he  also  slept  in  that  parish, 
and  that  is  the  criterion  in  cases  of  this  kind,  and  shews 
him  to  be  settled  there.  The  words  of  the  statute  3  W. 
(SCk  M.  €•  II.  s.  8.  are  strongly  confirmatory  of  this  argu* 

Ca^  7  East,  383.  (b)  2  M.  &c  S.  AS2, 

Ic)  2  B.  &  A.  382.  (d)4  B.  &  A.  84. 
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ment.    '*  If  aoy  person  shall  be  bound  an  apprentice  bj 
indenture,  and  inhabit  in  any  town  or  parish^uch  binding       ,    ^ 
and  inhabitation  shall  be  adjudged  a  good  settlement."  v.. 

The  inhabitation  may  be  in  any  parish,  it  is  not  confined  Xnhabitakts 
to  that  in  which  the  master  lives;  and  a  person  can^only  of  Ilkestokb. 
be  properly  said  to  inhabit  in  the  place  where  he  sleeps. 
Rex  V.  Stratford  on  Avon  (a),  seems  also  an  authority  in 

r 

point,  for  it  was  there  held  that  where  an  apprentice  goesr 
itato  and  sleeps  in  another  parish  on  account  of  illness, 
but  while  there,  is  occasionally  employed  by  his  master, 
though  not  in  his  trade,  a  settlement  is  gained  by  forty 
days'  residence  in  that  parish.  In  this  case  there  was  no  ^ 
suspension  of  the  apprenticeship,  as  there  was  held  to  be 
in  Rex  v.  Ribchester:  the  master  never  lost  his  legal 
control  over  the  apprentice,  and  he  might  at  any  time 
have  withdrawn  his  consent  to  his  sleeping  at  Radford, 
or  have  compelled  him  to  return  to  Ilkestone  at  a  moment's 
warning.  IBayley,  J.  Is  not  Rex  v.  St,  Olaves  Jury(b), 
strongly  against  you?  There  the  apprentice  was  bound 
to  a  cobler,  who  kept  a  stall  in  one  parish,  slept  in 
another,  and  the  apprentice  slept  in  a  third;  and  the 
Court  held  that  no  settlement  was  gained  in  either.] 
That  case  has  been  overruled  by  Rex  v.  Castleton  (c), 
and  several  other  similar  cases.  Indeed  the  authority  of 
that  case  was  always  doubted.  Dr.  Burn,  in  citing  it, 
8ay8(d),  <' This  case  seems  to  stand  alone,  and  by  the 
analogy  of  the  other  cases,  both  with  respect  to  appren- 
tices and  servants,  it  seems  that  the  cobler's  apprentice 
g^d  a  settlement  in  the  parish  where  he  lodged!  A 
man  may  be  occupied  in  several  parishes  in  the  day-time, 
but  his  home  and  habitation  seems  to  be  where  he  draws 
to  at  night.'*    The  analogy  between  the  two  sets  of  cases 

'  (a)  11  East.  176,  (h)  1  Stra  51. 

(c)  Burr.  S.  C.  569.      {d)  Bum's  Justice,  Vol.  IV.  491.  24th  Ed. 


PASES  IN  THE  KINGS  BENCH, 

and  the  statutes  out  of  which  they  spring,  is  certainly 
strong,  and  supports  the  present  argument. 

Abbott,  C.  J.-*-I  am  of  opinion  that  the  husband  of 
Inhabitants  jj^jg  pauper  acquired  no  settlement  in  the  parish  of  Rad" 
ford,  but  that  he  did  acquire  a  valid  settlement  in  the 
parish  of  Ilkestone,  where  the  person  to  whom  he  was 
'  apprenticed  lived,  and  where  he.  himself  slept  five  nights 
out  of  every  seven.  I  take  the  true  construction  of  the 
eighth  section  of  the  statute  to  be,  that  tlie  inhabitation 
must  be  one  connected  with  and  in  furtherance  of  the 
apprenticeship  and  the  service  under  it,  and  therefore  it 
seems  to  me  that  an  occasional  and  temporary  absence 
from  the  master's  parish  and  residence  in  another  parish, 
granted  as  an  indulgence,  and  unconnected  M^ith  the  con- 
tract, is  not  an  inhabitation  in  that  other  parish,  within 
the  meaning  of  the  act  of  parliament.  Then  what  ^e 
the  facts  here?  On  the  five  nights  in  the  week  succeed- 
ing the  principal  days  of  labour,  the  apprentice  slept  in 
the  master's  parish,  Ilkestone;  on  the  two  remaining 
nights  in  the  week  he  slept  in  his  father's  parish,  Radford. 
Undoubtedly,  such  a  sleeping,  or  residence,  as  the  latter, 
may  in  some  cases  be  connected  with  and  in  furtherance 
of  the  apprenticeship  and  the  service,  and  then  it  would  be 
an  inhabitation  within  the  meaning  of  the  statute ;  but 
this  had  no  reference  to  the  apprenticeship  or  the  service, 
but  was  perfectly  independent  of  it.  I  am,  therefore,  of 
opinion,  that  this  pauperis  properly  settled  at  Ilkestone^ 
and  that  the  order  of  sessions  should  be  confirmed. 

Bay  LEY,  J. — Where  a  master  does  not  provide  for  his 
apprentice  any  place  for  sleeping,  or  does  provide  one 
out  of  the  parish  which  he  himself  inhabits,  I  admit  that, 
with  the  other  necessary  ingredients,  residence  in  any 
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such  other  parish  would  be  an  inhabitation  within  the 
meaning  of  the  legislature^  and  would  confer  a  settlement. 
I  will  further  admit  that^  where  a  master  provides  for  his 
apprentice  a  place  for  sleeping  in  his  own  parish^  and  the         '^^ 
apprentice  from  illness,  and  as  a  matter  of  necessity,  of 

sleeps  elsewhere,  but  still  continues  in  his  service,  coiping  Ii-^fiSTONE, 
daily  from  the  parish  where  he  so  sleeps^  to  his  work  in 
his  master's  parish ;  there  the  sleeping  is  connected  with 
the  service,  and  is  also  a  good  inhabitation^  Rex  v.  Stmt- 
ford-ow-Avon  was  a  case  of  that  kind,  and  the  Court 
there  held  that  the  apprentice  was  sleeping  in  the  other 
parish  in  his  character  of  apprentice,  and  as  part  of  his 
service,  and  therefore  held  that  he  acquired  a  settlement 
there.  This  is  a  perfectly  distinct  case  from  that^ 
Here  the  apprentice  performed  no  kind  of  service  for  his 
master  from  the  Saturday  evening  to  the  Monday  mom'- 
ing;  he  was  absent  from  his  master's  bouse  during  that . 
interval  as  an  indulgence;  his  master  had  no  authority  or 
controul  over  him  while  he  was  so  absent :  in  short,  there 
was  every  week  a  suspension  of  the  apprenticeship  and 
of  the  service.  Then  Rex  v.  Ribchester  is  directly  in 
point  with  this  case ;  the  only  difference  being,  that  there 
the  master  was  ignorant  of  the  absence  of  the  apprentice, 
and  here  the  absence  was  with  the  master's  knowledge 
and  consent,  which  in  my  opinion  makes  this  even  a 
stronger  case  than  that.  For  these  reasons,  I  concur  in  . 
the  opinion  that  the  pauper's  husband  acquired  a  settle- 
ment in  Ilkestone,  and  not  in  Radjbrd,  and  therefore  that 
she  is  legally  settled  in  the  former  parish. 


HoLROYD,  J.  concurred. 


Orders  confirmed  {a). 


.  (a)  LitUedale,  J.  was  absent. 
VOL.  HI.  E 
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1825. 

The  King  V. The  Inhabitants  of  Stubton-b y-Stow, 

Where  a  pau-  BY  an  order  of  two  justices,  Joseph  jishton,  Ann  liis 
house  and  land  wife,  and  their  three  children,  were  removed  from  the  town- 
tfte^M^da  ^^^V  ^^  Sturton-hy-Stow  to  the  parish  of  Stow,  both  in 
1820,  to  May-  thecounty  oi  Lincoln;  and  the  sessions,  on  appeal,  quashed 
15?!  a  year^     ^^  order,  subject  to  the  opinion  of  this  Court  upon  the 

and  at  May-     following  case : 

<2aV)1821,hired        rrt.  i        i-        ^.r        i  i  i 

it  again  at  the        Three  weeks  after  May-day^  1820,  the  pauper  took  a 

same  rent  for  fiQug^  ^^d  land  in  the  parish  of  Stow,  at  the  annual  rent 
a  year;  and  re-  '^  •       -mr  %/r 

sided  in  the     of  15/.,  for  one  year,  from  the  preceding  May^day  to  May- 

cuTd*the°^  day,  1 821 ;  and  at  May-day,  182 1,  he  took  th^  same  again 
land  from  the  at  the  same  rent  for  the  year  then  ensuing.  The  pauper 
first  hiring  up-  resided  in  the  house,  and  occupied  the  land  from  the 

wards  of  a  ^j^g  hg  fi^ g^  Vw^A.  the  same,  till  five  weeks  after  Mmn 
year,  and  paid  •        ,  ,  .  *^ 

therent:Iield,  day,  1821,  and  paid  the  whole  rent  during  the  time  he  so 

that  this  was  occupied  the  said  house  and  land.  The^lauestion  for  the 
renting  a  tene-  /^  ^  ^  ^ 

ment  within  opinion  of  the  Court  is,  whether  the  pauper  acquired  a 
meaningof^he  settlement  in  Stfyw,  by  renting  a  tenement  in  that  parish. 

59  G.  3.  c.  50. 

a  settlement.  ^^^g^^/f  ^^^  Hildyard,  in  support  of  the  order  of  ses- 
sions. The  only  question  in  this  case  is,  whether  the 
pauper  hired  and  occupied  the  house  in  Stow  during  one 
whole  year,  within  the  meaning  of  the  statute  59  Geo.  3. 
c.  50.  That  statute  enacts,  that  no  person  shall  acquire 
a  settlement  by  renting  a  tenement,  unless  the  house  or 
land  shall  be  ''  bon^  fide  hired  by  such  person  at  and 
for  the  sum  of  10/.  a. year  at  the  least,  for  the  term  of  one 
whole  year;  nor  unless  the  house  shall  be  held,  and  the  land 
occupied,  and  the  rent  for  the  same  actually  paid,  for  the 
^  term  of  one  whole  year  at  the  least,  by  the  person  hiring  the 
same.*'  The  sessions  were  of  opinion  that  the  requisites  of 
the  statute  were  not  satisfied  by  the  facts  of  this  case,  and 
in  that  opinion  they  were  clearly  right.  The  premises 
undoubtodly  were  not  hired  originally  for  the  term  of  one 


The  King 

V. 


£AST£R  TERM^  SIXTH  GEO.  IV. 

whole  year^  for  they  were  taken  at  three  weeks  after  May- 
day, 1820^  to  May^day,  ]8£1,  a  period  clearly  less  than 
a  year.  Neither  were  they  held  or  occupied,  and  the  rent 
for  the  same  actually  paid,  for  the  term  of  one  whole         '^^^ 

Inhabitants 

year ;  because,  though  the  pauper  resided  upon  them  al-  of 

together  more  than  365  days,  and  paid  rent  also  for  more  Sturton-bt- 

than  that  period,  still  he  did  not  reside  for  the  term  of 

any  one  whole  year,  separately  and  independently.     In 

cases  of  settlement  by  hiring  and  service,  it  certainly  has 

been  held  with  reference  to  the  statutes  3  and  4  fV.  &, 

M,  c.  11.  and  B  and  9  fV.  3.  c.  30.,  that  a  partial  service 

in  two  diiferent  years  may  be  connected,  so  as  to  make 

up  one  year's  service;  but  the  Courts  have  always  yielded 

reluctantly  to  that  construction  of  those  statutes,  and  at 

any  rate  it  would  be  impossible  to  extend  it  to  the  59 

6.  3.  c.  50.    In  Rex  v.  Aynhot  (a)  the  Court  expressed 

their  regret  that  the  doctrine  of  connected  services  had 

ever  been  established.      In  Rex  v.   Sutton  (b),  Lord 

Kenyan  with  the  same  feeling  observed, "  it  has  now  been 

too  long  settled  to  be  recalled;"      In  Rex  v.  Over  Nor-^ 

ton  (c),  Grose,  J.,  delivering  the  judgment  of  the  Court; 

said,  "  whatever  the  decisions  might  originally  have  been 

upon  the  construction  of  the  statute,  the  rule  of  law  is 

now  inveterate.^'   In  Rex  v.  Fifehead  Magdalen  (d),  Lee, 

C.  J.  said, ''  I  remember  the  resolution  was  first  come  to 

in  Lord  Chief  Justice  Parker^  time,  that  a  hiring  for  a 

year,  and  a  serviee  for  a  year,  were  sufficient  to  gain  a 

settlement,  though  all  the  serviee  should  not  be  under 

the  same  contract,  and  that  ^rt  Thomas  Powys,  who  was 

just  come  into  Court,  very  much  boggled  at  it."    In  Rex 

V.  Fitlongley  (c)  Lord  Eltenborough  said, "  if  the  statutes 

are  to  be  strained  in  any  respect,  it  seems  to  me,  that  the 

(a)  2  Bote,  253.  (b)  1  East,  (556, 

(c)  15  East,  347.  (d)  2  Bott,  256. 

(e)  1  B.  &  A.  319. 

e2 
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mind  revolts  much  more  from  coupling  a  previous  service 
with  a  subsequent  hiring  for  a  year,  than  from  the  con- 
clusion to  be  dravfrn  in  this  case.    If  it  were  novir  for  the 

The         g|.g^  ^'j^g  under  our  consideration.  I  should  be  disposed 
Inhabitants  .  '  "^     . 

of  to  pronounce  a  different  judgment :"  and  Bayley^  J.  said, 

^"stow"^^"  *'  ^  ^°*  ®^  ^^®  same  opinion  upon  the  ground  of  the  autho^ 
rities  alone."  In  Rex  v.  Turvey  (a)  Abbott^  C.  J.  said, 
'^  it  has  been  decided  in  this  Court,  that  where  there  has 
been  a  hiring  for  a  year,  and  a  service  for  a  year,  although 
that  service  has  not  been  under  one  hiring,  the  servant 
*  gains  a  settlement;  but  I  hope  no  rash  genius  will  ever 
.  carry  the  matter  farther."  All  these  cases  shew  that  the 
liberal,  or  rather  fanciful,  mode  of  construction  of  certain 
statutes  has  already  been  carried  too  far,  and  are  autho- 
rities for  saying  that  the  statute  now  under  consideration 
ought  to  be  construed  strictly.     Then  what  does  the 

^  statute  require,  and  how  is  it  to  be  construed  I    The  first 

requisition  is,  that  the  tenement  shall  be  rented  for  a  year. 
Now,  there,  the  statute  must  mean,  either  the  same  year, 
or  any  year.  If  it  means  any  year,  the  years  of  hiring  and 
of  occupation  may  be  totally  disconnected,  and. indefi- 
nitely distant;  so  that  the  hiring  may  be  for  the  year 
^820,  and  the  occupation  maybe  for  the  year  1830,  which 
would  be  absurd;  for  iir  such  a  case,  no  good  end  could 
be  answered  by  the  hiring  for  a  year,  and  that  part  of  the 
statute  would  become  a  dead  letter.  The  second  requi- 
sition is,  that  the  tenement  shall  be  occupied  for  a  yean 
Now,  before  the  59  G.  3.'  c.  50.  passed,  there  was  nothing 
lA  the  law  of  settlement  requiring  that  the  tenement  should 
be  hired  zi  all,  nor  was  there  any  thing  that  made  it  neces- 
sary that  it  should  he  ^occupied  for  more  than  forty  days. 
And,  where  a  new  statute,  introductory  of  new  conditions, 
fixes  on  one  period  to  apply  to  all  those  conditions,  using 
words  which  may  mean  the  same  identical  period,  or, 

{a)  2  6.  &  A.  250, 


The  KiMG 


EASTER  TERM,  SIXTH  GEO.  IV. 

may  mean  a  similar  period,  it  is  reasonable  to  infer,  that 
the  former  was  meant  and  not  the  latter,  because  no  good 
reason  can  be  suggested  for  the  latter  being  meant; 

whereas  strong  and  obvious  reasons  may  be  assigned  for  ,     '^^ 

Inbtabitants 

meaning  the  former,  namely,  simplicity  and  the  prevention  of 

of  disputes,  which  are  the  reasons  pointed  out  in  the  pre-  Sturton-bt- 
amble  of  the  act.  Upon  these  grounds,  there  was  not,  in 
this  case,  a  hiring,  or  an  occupation  of  a  tenement  for  one 
whole  year,  within  the  meaning  of  the  statute,  and  con- 
sequently the  pauper  acquired  no  settlement  in  the  parish 
of  Stmv,  and  the  order  of  sessions  quashing  the  order 
of  removal  thither,  must  be  confirmed. 

N,  R.  Clarke  and  JmoSy  contrs^.  The  occupation  is 
to  be  *'  for  the  term  of  one  whole  year  at  the  least."  The 
words  ''  at  the  least"  added  in  this  part  of  the  clause^ 
and  omitted  in  the  former,  shew  that,  with  respect  to  the 
occupation,  any  ye2LT  will  do,  that  is,  any  period,  however 
constituted,  equalling  a  year  in  length.  The  word  ''  term" 
is  not  there  used  in  its  legal  sense;  it  means  only  period: 
for  else  a  hiring  for  seven  or  fourteen  years  would  not 
be  a  hiring  for  the  term  of  one  year,  and  would  not  confer 
a  settlement,  which  would  be  manifestly  and  grossly 
absurd.  The  pauper  clearly  hired  and  occupied  these 
premised,  for  a  year,  within  the  meaning  of  the  act  of 
parliament.  It  was  decided  in  Rex  y.  North  Colling- 
ham  (a),  that  a  tenement,  within  the  meaning  of  the  sta- 
tute, may  consist  of  house  and  land  taken  at  different 
times;  and  by  analogy  to  that  decision,  it  seems  plain, 
that  it  may  also  be  hired  and  occupied  at  different  times; 
or  may  be  occupied  in  two  different  years,  so  as  to  make 
up  one  year's  occupation.  If  the  legislature  had  meant 
that  the  hiring  and  the  occupation  should  be  for  one  and 
the  same  identical  year  only,  they  would,  in  the  latter  part 
of  the  clause,  have  said"  such,"  or,  "the  said  term,"  which 

(a)  Ante,  Vol.  I.  393. 
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would  have  been  shorter  and  more  plain  than  the  present 
reading,  and  would  at  once  have  identified  the  two  periods 
as  being  in  truth  but  one ;  and  \heir  omitting  so  4o  do> 

T^^         is  conclusive  to  shew  that  they  had  no  »uch  meaning. 

of  Upon  this  simple  and  well  warranted  construction  of  the 

Sturton-by-  statute,  it  is  clear  that  the  sessions  have  mistaken  the  law, 
Stow.  ' 

and  that  their  order  must  be  quashed^ 

Abbott,  C.  J. — I  am  of  opinion  that,  in  this  case,  the 
sessions  have  mistaken  the  law.  It  seems  to  me  that 
the  act  of  parliament  requires  no  more  than  what  has 
been  complied  with  by  this  pauper,  namely,  a  hiring  for 
a  year  at  a  rent  of  not  less  than  10/.,  and  an  occupation 
and  payment  of  rent  for  a  year  also.  It  has  been  con- 
tended, that  the  hiring  and  the  occupation  must  be  for 
and  in  respect  of  one  and  the  same  identical  ye^.  If 
such  had  been  the  intention  of  the  legislature,  it  would 
have  been  extremely  easy  to  have  expressed  it;  the  intro- 
duction of  "  such,*'  or,  "  the  said,''  before  the  word 
''  term"  in  the  latter  part  of  the  clause,  would  at  once 
have  expressed  that  intention,  would  have  shortened  and 
•  simplified  the  sentence,  and  would  have  made  doubt  or 
difference  of  opinion  upon  the  construction  of  the  clause 
impossible.  They  have  not,  however,  expressed  that  in- 
tention, nor  do  I  see  any  thing  from  which  we  can  infer 

« 

that  they  felt  it ;  indeed  the  inference  is  rather  the  other 
way,  because,  if  they  had  meant  to  convey  such  aiv  inten- 
tion^ it  was  easy  for  them  to  have  done  so.  I  i^m  there- 
fore of  opinion  that  the  pauper  acquired  a  settlement  by 
renting  a. tenement  in  5^007. 

Bay  LEY,  J.-^This  was  a  very  proper  case  for  our 
consideration,  and  I  am  glad  that  it  has  been  brought  be- 
fore us,  because,  havipg  been  fully  and  ably  discussed,  it 
will  furnish  a  rule  for  the  construction  of  this  statute  in 
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future  cases  of  a  similar  kind.     As  the  law  stood  before        1B£5. 
the  passing  of  this  statute,  it  is  quite  clear  that  enough     rru   tr    r. 
has  been  done  by  this  pauper  to  acquire  a  settlement  in  v. 

the  parish  of  Stow ;  and  what  is  the  law  now  ?    It  requires  Ih^abitants 
that  there  shall  be  a  hiring  for  a  year  at  an  annual  rent  ^f 

01  not  less  than  10/.  and  an  occupation  and  payment  of  Stow. 
that  rent  for  a  year,  all  by  the  same  person.  All  these 
requisites  have,  in  my  opinion,  been  complied  with  in 
the  present  case.  Rex  v.  North  Collingham  decided 
that  a  tenement  may  consist  of  a  house  and  land  hired  at 
different  times;  and  if  the  tenement  need  not  be  one  tene- 
ment, hired  at  one  and  the  same  time,  I  am  at  a  loss  to 
see  why  the  year  of  hiring  and  the  year  of  occupation  must 
be  one  and  the  same  year,  or  why  the  occupation  must  be 
restricted  to  one  identical  term  of  one  year.  I  think  the 
act  has  been  complied  with  in  this  case  in  the  terms  of  it 
and  that  it  would  be  perverting  the  object  of  the  legislature 
if  we  were  to  hold  that  a  settlement  had  not  been  gained: 
for,  as  it  seems  to  me,  the  residence  under  the  second 
hiring  for  a  year  may  be  coupled  with  the  residence 
under  the  first  hiring  for  less  than  a  year,  and  that  a  year's 
occupation  so  made  up,  is  an  occupation  for  one  whole 
year  within  the  meaning  of  the  statute. 

HoLROYD,  J. — ^This  is  a  restrictive  act,  and  must, 
therefore,  be  construed  strictly  and  literally.  If  it  were 
not  so,  still  its  provisions  have,  in  my  opinion,  be^n  lite- 
rally complied  with  in  this  case.  If  so,  we  are  bound  to  v 
hold  this  a  good  settlement  within  the  statute,  unless  we 
see  clearly  that  the  object  of  the  legislature  was  to  express 
a  diflferent  meaning  from  that  which  their  words  imply. 
I,  for  one,  cannot  see  any  such  thing ;  and  indeed  if  the 
construction  contended  for  to-day  is  the  right  one,  why 
did  not  the  legislature  use  the  simple  word  "  such,"  or 
"  said,"  and  thus  express  their  meaning  beyond  the  power 
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1825.       of  doubt?    But  instead  of  that,  the  two  sentences  apply- 

ing,  the  one  t6  the  hiring^  and  the  other  to  the  occupa^ 

tion,  are  studiously  kept  apart,  and  are  aa  studiously 

The         couched  in  different  lansuase.    The  words  of  the  statute 
Inhabitants  .  , .  . 

of  regulating  settlements  by  hinng  and  service  are  much 

iyow^^'  st^'oog®'"  ^^^^  ^^  language  of  this:  act,  for  that  provides 
that  the  party  shall  continue  *^  in.  the  same,  servia^*  for  a 
year;  and  yet  it  is  now  settled  law  that  th^  year'a  service 
may  be  made  up  of  two  distinct  services,  under  two  dis- 
tinct hirings.  I  am  of  opinion  that  the  act  has  been  com- 
plied with, .  and  that  this  was  an  occupation  for  a  year 
within  the  intent  and  meaning  of  the  legislature. 

LiTTLEDALB,  J.-^Accordmg  to  the  strict  and  literal 
import  of  the  words  of  this  act,  I  concur  in  thinking  that 
a. settlement  has  been  gained.  With  respect  to  the  intent 
and  meaniug  of  the  legislature,  I  entertain  some  doubt; 
hut,  in  an  act  like  this,  we  cannot  travel  out  of  the  words. 

Order  of  sessions  quashed. 


The  King  v.  The  Company  of  Proprietors  of  the 
Oxford  Canal  Navigation. 

By 9  G.3.  the  UPON  appeal  against  a  rate  made  for  the  relief  of  the 
Co.  are  en-      P^^^  in  that  part  of  the  parish  of  Saw  which  is  situate 

titled  to  take  ^Jthin  the  county  of  the  city  of  Coventry,  by  which  the 
eertaiDfnt/eage    ,   -     ,  .  . 

duties  upon  defendants  were  assessed  in  respect  of  their  tonnage  dues 
goods  passing 

along  their  canal ;  biit  by  33  G.  3.  c.  80.  the  Grand  Junction  Canal  Co.  in  considera- 
tion of  the  injury  which  their  canal  was  likely  to  do  the  Oxford,  agreed-  to  pay  the 
latter  what  6re  called  compensation  rata  in  lieu  of  the  former  duties  for  the  same 
sort  of  goods  passing  along  the  Oxford  to  and  from  the  Grand  Junction, «  without 
any  regard  to  the  distance''  which  they  might  pass  along  the  O^ord  :-<-Heid^  that  the 
compensation  rates  were  equally  liable  to  be  assessed  to  the  poor,  with  the  mileage 
duties,  pro  tan  to,  in  each  and  every  parish  through  which  the  Ox/arrf  canal  passed, 

A  canal  company^  being  rateable  to  the  poor  as  "  occupiers  of  land,"  can  only 
be  rated  by  the  same  estimate  as  other  land  in  the  parish,  namely,  according  to 
the  value  of  their  tolls  to  be  let  by  the  year. 
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in  that  part  of  the  parish^  the  sessions  ordered  the  said  rate 
to  be  amended,  by  reducing  the  sum  on  which  the  said 
defendants  are  assessed,  to  ^1200,  and  the  sum  assessed  ^^ 

to<£60;  and  that  the  said  rate  so  amended,  be  confirmed,,  The  Oxford 
subject  to  the  opinion  of  this  Court  on  the  following.     Company. 
casei 

The  defendants  were  incorporated  by  an  act  of  9  Geo. 
3.  entitled,  "  An  act  for  making  and  maintaining  a  navi- 
gable canal  from  the  Coventry  canal  navigation  to  the 
city  of  Oxford/*  and,  by  virtue  of  the  powers  given  to< 
them  by  the  said  act,  they  purchased,  and  are  now  the 
owners  of  the  canal  and  towing-path  in  the  respondent 
parish,  having  no  other  lands,  nor  occupying  nor  possess- 
ing any  other  property  therein.  By  the  above-mentioned 
act  tbey  were  empowered  to  demand  and  enforce  the 
payment  of  tonnage  and  wharfage,  at  a  certain'rate  per 
mile,  for  all  coal,  stones;  timber,  and  other  goods  carried 
upon  or  through  their  canal;  and  the  tonnage  commonly 
taken  by  them  at  the  time  of  making  the  abovei  rate  was. 
one  penny  per  ton  per  mile,  for  coals,  and  one  penny 
halfpenny  per  ton  per  mile  for  other  sorts  of  merchandize. 
This  tonnage  is  usually  called  the  Mile  Tonnage,  as  dis- 
UDguished  from  the  compensation  tonnage  hereinafter 
spoken  of.  By  a  subsequent  act  of  parliament  passed 
in  the  33  Geo.  3.  c.  80.  which  was  an  act  for  making  a 
new  canal  to  be  called  the  Grand  Junction  Canal,  after 
reciting  that  it  was  apprehended  the  making'  the  said  in- 
tended canal  would  be  injurious  to  the  company  of  pro- 
prietors of  the  Oxford  canal  navigation ;  and  that  it  was 
agreed  that  the  compensation  thereinafter  mentioned 
should  be  made  to  them  as  an  indemnification  against  any 
such  injury,  it  was  (amongst  other  things)  enacted :  That 
instead  of  the  tolls,  rates  and  duties  which  would  have 
been  payable  to  the  company  of  proprietors  of  the  said 
0;r/brd  canal  by  virtue  of  the  above-mentioned  act  9  O.eo*^ 


The  King 


V. 
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3.  and  certain  other  acts  of  parliament  specified,  for  or 
HI  respect  of  the  coals,  goods,  and  other  things  therein^ 
after  mentioned,  and  made  chai^eable  with  certain  rates 
The  OxpoRD  to  the  said  company,  it  should  be  lawful  for  the  said 
CoMPANr.  company  of  proprietors  of  the  Oar/brrf  canal  navigation, 
to  ask^  demand,  take,  and  receive,  to  and  for  their  own 
proper:  use'  and  behoof,  the  respective  rates  thereinafter 
mentioned,  {that  is  to  say,)  for  all  coals  which  shall  pass 
from  the  said  Oxford  canal,  into  or  upon  the  said 
intended  canal,  the  sum  of  2s.  9^*  per  ton,  and  so  in  pro- 
portion for  a  less  <][uantity  than  a  ton,  without  any  regard 
to  the  distance  the  same  should  pass  upon  the  said  Ohr- 

Jbrd  canal;  and  for  all  other  goods^  wares,  mecchandizej^ 
and  things,  which  should  {^ss  from  any  navigable  canal 
into  or  upon  the  said  Oxford  canal,  and  from  thence  inta 
or  upon  1^  said  intended  canal,  or  from  the  said  int^ided 
caoial,  iii^o  or  upon  the  said  Oxford  canal^  and  from 
thence  into  or  upon  any  other  navigable  canal,  (except 
certain  artieies  in  the  act  specified,)  the  sum  of  4^.  4d* 
per  ton,  and  so  in  proportion  for  a  less  quantity  than  a 
ton,  without  any  regard  to  the  ifistance  the  same  should 
pass  upon  the  said  Oxford  canal.  The  act  then  provides 
for  the  collecting  and  recovering  tliis  last  mentioned  ton- 
n«^e,  and  also  that  in  the  event  hereafter  of  such  tonnage 
not  amounting  to  certain  specified  sums  within  each 
year,  the  company  of  proprietors  of  the  said  iatended 

.canal  should  make  good  the  difference;  and  it  points  out 
the  mode  of  ascertaining  and  recovering  such  difference* 
The  tonnage  payable  to  the  defendants  under  this  last 
mentioned  act  is  usually  called  the  Compensation  Ton- 
-  nage.  No  part  of  the  mile  or  compensation  tonnage  is 
collected  in  the  parish  of  Sow.  The  entire  length  of  the 
Oxford  eatudi]  is  91  miles.  The  Grand  Junction  canal 
unites  with  it  at  Braunston,  and  die  distance  from  that 
place  to  where  it  joins  the  Coventry  canal,  is  34  miles 
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sevetF-eightks;  of  which  two  miles  ooe-eighth  are  in  the 
resjpondent  paiish*    This  Utter  cand^  tiz.  the  Covetttry^ 
is  the  only  navigable  canal  which  joins  the  Oxford  m        '  «. 
this,  its  nor tjiern  pail;,  and  the  proprietors  l^reof  take  the  The  Oxtoko 
tmmage  of  coals  upon  two  mules  of  the  Oxford  canal,  be-    ^ompant. 
iag  the  first  two.  miles  from  the  junction  diereof  with  the 
Coventry  canal  at  Ltrngford,  smd  die  proprietors  of  the 
Oxfotd  canal  take  4the  tonnage  of  all  merchandize  (except 
coab)  which  are  carried  upon  any  part  of  the  Ojr/bri2 
caAal^  and  afterwards,  upon  the  Coventry  canal  within 
three  miles  ai»d  a  half  from  the  juncdon  of  the  ssud  two 
canals  ^t  Longford  aforesaid  tbwards  Comniry,    For' 
coals  which  pass  along  the  Oxfosrd  canal  in  the  respondent 
parish,  the  defendants  receive  die  mile  totinage  if  they  do 
not  afterwards  enter  the  Grand  Junction  canal ;  bnt  if 
they  do^  then  they  receive  the  compensation  tonnage 
only,  whether  tliey  have  passed  into  t&e  Owford  c^al 
from  any  other  canal  or  not ;  for  odier  sorts  of  neroban- 
dize,  wlucb.  pass  from  the  Coster/^  canal  into  the  Oxford 
canal,,  and  thence  into  the  Grand  Junction  caf^l/br  from^ 
the  Grand  Jimcdou  canal  into  the  Oxford  canal,  and 
thence  into  ihe  Co'oentry  canal,  in  both  which  caseis  su<ih 
merchandize  must  necessarily  pass  through  the  parish  of 
SoiWy  they  receive  the  oompensatfoii  tonnage  ;  bat  in  all 
other  cases  they  receive  the  mile  tonnage.    The  compen- 
sation tonnage  is  never  exactly  what  the  mile  toitoage 
would  h«ve  been«^^   The  defendants  d^riv<^  no  profit  what- 
ever from  their  land  in  the  parish  of  Sow,  except  from 
the  tonnage  payable  to  them  by  virtue  of  the  abovemeti- 
tioned  acts  of  parliament,  if  any  paat  of  that  tonnage  can 
legally  be  considered  as  such.    The  occupiers  of  land  in 
the  parish  of  Som  are  rated  in  the  present  assessment, 
upon  the  respective  rents,  taking  those  rents  as  a  cnterion 
of  the  valne  of  the  land.   .  The  defendants  are  rated  upon 
the  full  amount  of  their  toHs,  ^htch  are  calculated  to 
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'  amount  to  c£l20Q  per  annum ;  whereas  the  same  toUs  are 

worth  (Hily  <£lOOO  per  annum  to  be  rented  by  a  third  per- 
The  King 

o,  son. 

The  Oxford       'Yh^  questions  for  the  opinion  of  the  Court  are, 
CoMPANr.         First,  whether  the  defendants  are  liable  to  be  rated  for 
any  of  their  tolls  in  the  parish  of  Saw;  if  not,  the  a3sess- 
ment  on  the  defendants  is  to  be.  struck  out  of  the  rate. 

Second,  whether  they  are  liable  to  be  rated  in  the 
parish  of  Sow  for  part  of  the  .compensation  tonnage  for 
coals  passing  out  of  the  Oxford  canal  into  the  Grand 
Junction  canal,  which  have  passed  along  the  Oxford 
canal  in  the  parish  of  5oz»— if  they  are  not,  four  twenty- 
fourths  of  the  sum  at  which  they  are  assessed  are  to  be 
deducted  from  the  assessment. 

Third,  whether  they  are  liable  to  be  rated  in  the  parish 
of  Sow  for  part  of  the  compensation  tonnage  received  in 
respect  of  merchandize  (not  being  coals)  passing  out  of 
any  navigable  canal  into  the  Oxford  canal,  and  thence 
into  the  Grand  Junction  canal,  in  respect  of  such  part  of 
the  said  merchandize  as  has  passed  along  the  Oxford 
canal  in  the  said  parish  of  Saw.  If  they  are  not,  then 
eight  more  twenty-fourths  are  to  be  deducted  from  the 
sum  assessed  on  the  defendaats. 

Fourth,  whether  they  are  liable  to  be  rated  in  the 
parish  of  Sow  for  part  of  the  compensation  tonnage,  re- 
ceived in  respect  of  merchandize,  not  being  coals,  passing 
out  of  the  Grand  Junction  canal  into  the  Oxford. cwboX, 
and  thence  into  any  other  navigable  canal  in  respect  of 
such  part  of  the  said  merchandize  as  has  passed  along 
the  Oxford  canal  in  the  parish  of  Sow.  If  they  are  not, 
then  five  more  twenty-fourths  are  to  be  deducted  from  the 
^    sum  assessed  on  the  defendants. 

Fifth,  supposing  the  defendants  to  be  rateable  in  re- 
spect of  the  above  tolls,  or  any  part  of  them,  in  the  parish 
of  Sow,  whether  the  sum  on  which  they  are  assessed  in 
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the  ubove  rate  ought  not  be  reduced  to  the  amount 
whkh  such  tolls  would  be  worth  to  be  rented  by  a  third 

person.  t^. 

The  Oxford 
Canal 
Copley f  A.  G.  in  support  of  the  order  of  sessions.     Compant, 

After  the  recent  decisions^  it  will  hardly  be  disputed  on 
the  other  side,  as  a  general  principle^  that  the  tolls  of  a 
canal  are  rateable  in  each  and  every  parish  respectively, 
through  which  the  navigation  passes,  in  proportion  to  the 
quantity  of  land  covered  with  water  in  such  parish  (a). 
[The  counsel  for  the  defendants  said  they  could  not  now 
dispute  this  proposition.]  The  question  then  is,  whether, 
in  this  particular  instance,  the  defendants  are  rateable 
pro  tanto  in  the  parish  of  Saw^  for  the  mileage  and  com- 
pensation tolls  which  they  are  entitled  to  take  under  and  by 
virtue  of  the  acts  of  parliament  referred  to  in  the  case. 
By  the  9  Geo.  3.  which  was  passed  for  the  purpose  of 
making  a  canal  froni  Coventry  to  Oxford^  the  defendants 
were  empowered  to  take  a  mileage  toll  of  one  penny 
upon  coals,  and  three-halfpence  upon  other  sorts  of  mer- 
chandise, passing  along  the  Oicford  canal.  That  canal 
runs  through  a  great  many  different  parishes,  lind  amongst 
others,  the  parish  of  Sow^  and  therefore  it  is  properly 
admitted  on  the  other  side  that,  if  the  case  stopt  there, 
die  defendants  would  be  rateable  in  that  parish  for  a  pro- 
portion of  the'  tolls  taken  on  the  whole  line  of  the  canal. 
By  the  S3  Geo.  S.  c.  60.  called  the  Grand  Junction  canal  v 
act,  which  was  passed  for  the  purpose  of  making  a  com- 
munication, by  means  of  a  new  canal^  with  the  Coventry 
canal  and  the  city  of  Oxford,  after  reciting  that  it  was 
apprehended  that  the  making  the  new  canal  would  be  in- 
jurious to  the  proprietors  ofthe  Oxford  canal,  by  depriv- 
ing them  of  a  portion  of  their  mileage  duties,  and  that  it 

(a)  Vide  Rea:  v.  The  Trent  and  Mersey,  and  the  cases  there  col- 
lected, ante,  Vol.  I.  403.  Rex  v.  Palmer,  Id.  416.  and  Rex  v.  The 
^rl  of  Portmore.  Id.  422. 


The  King 
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waft  agreed  that  there  should  be  a  compeiKsation  made  to 
them  as  an  indemnifioation  against  any  such  injury^  it  was 
enacted,  that,  in  lieu  of  the  mileage  duties  payable  under 
The  OuoKo  ^(jg  Oxford  canal  act,  the  proprietors  were  to  be  entitled 
CoiiPAMT.  to  take  certain  other  rates,  namely,  9a.  9d.  per  ton  upon 
coals,  and  45.  4d,  per  ton  for  all  other  goods  passing  into 
their  canal,  and  from  thence  into  the  intended  :canal,  or 
from  the  intended  canal  into  the  Oxford  can^l,  and  from 
thence  into  any  other  canal,  without  any  regard  to  the 
distance  (he  jsame  should  pass  upon  the  Oxford  canaL 
This,  which  is  called  the  Compensation  Tonnage,  19  given 
as  an  equivalent  for  the  Mileage  Duty  which  would  other*' 
wise  have  been  payable  on  the  Oxford.  canaL  The  maiD 
question  then  is,  whether  the  substitution  of  the  compen^ 
sation  tonnage  in  Ueu  of  the  mileage  ^ty  makes  any  dif* 
ference  in  principle  as  to  the  liability  of  the  defendants  to 
be  rated  pro  tanto  in  the  parish  of  Sow.  No  diffidence 
can  possibly  be  auggested.  There  is  no  doubt  that,  if 
the  Grand  Junction  canal  company  had  not  made  this 
agreement  with  the  defendants,  the  latter  woiild  have  been 
entitled  to  the  mileage  duty  upon  goods  either  passkig 
into  the  Oxford  canal  .from  the  Grand  Junction,  .or  vKe 
vers^;  and  if  so,  then  the  mileage  duty  would  have  been 
rateable  pro  tanto  in  Sow.  The  operation  of  the  S3  Geo^ 
3*  c.  80.  is  only  to  substitute  one  mode  of  payment  for 
the  other,  but  stiU  the  principle  of  rateabiUty  is  the  same. 
The  compensation  duty  is  to  be  rated  in  .Sow,  precisely 
on  the  same  footing  that  the  mileage  duty  would  have 
been  rateable.  Here  it  is  found  that  all  goods  passing 
from  the  Coventry  canal  into  the  Oxford,  and  thence  into 
the  Grand  Junction,  and  vice  vers&,  necessarily  go  through 
the  parish  of  Sow,  and  therefore  the  rate  attaches  in  that 
parish  upon  so  much  of  the  duties  as  are  earned  by 
passing  through  it.  Four  of  the  questions  proposed 
for  the  opinion  of  the  Court  all  resolve  themselves  into 
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the  same  priociple*  First,  as  to  the  general  queBtkm, 
that  is  given  up  by  the  other  side  as  untenable.  Second, 
the  defendants  ariB  clearly  liable  to  be  rated  in  Sow  for  9. 

part  of  the  compensation  tonnage  for  coals  passing  out  of  The  Oxford 
the  Osaford  into  the  Grand  Junction,  which  have  passed     Company. 
along  the  former  in  the  parish  of  Sow.    Third,  upon  the 
same  principle,  they  are  liable  to  be  rated  for  part  of  the 
<;ompensation  received  in  respect  of  other  merchandize, 
passmg  in  like  manner :  and  fourdi,  they  are  also  liable, 
for  the  same  reason,  to  be  rated  for  merchandize  passing 
out  of  the  Grand  Junction  into  the  Oxfordf  and  thence 
into  any  other  canal,  in  respect  of  such  merchandize  as 
passed  along  that  part  of  the  canal  in  Sow*   The  sessions 
have  fixed  the  precise  sum  at  which  the  defendants,  are 
to  be  rated.  Upon  the  fifth  and  last  ijaestion,  there  is  ao 
necessity  for  any  argument,  the  respondents  being  willing 
to  abide  by  the  decision  of  the  Court  upon  that  point. 
It  is  certainly  not  easy  to  distinguish  the  case  of  the  de- 
fendants from  that  of  any  other  occupiers  of  land,  the  rate- 
ability  being  incurred  in  respect  of  their  occupancy  of  land 
within  the  meaning  of  the  statute  43  Eliz.  c.  2.     If  land 
be  let,  the  rent  must  be  the  measure  of  the  value.    So  if 
tolls  be  let,  the  rent  must  be. taken  as  the  measure  of  the 
valae,  and  rated  accordingly. 

Adams,  Seij.  and  Tindat,  on  the  same  side,  were  siopt 
by  the  Court. 

.  Tancred,  Holbeck  and  Goiilbum,  contri.  Upon  the 
first  question  propounded  in  this  case,  it  is  certainly  now 
too  late  to  contend,  after  the  recent  decisions  upon  the 
pomt,  that  if  the  proprietors  of  a  canal  are  rateable  as 
occupiers  of  land,  in  respect  of  the  profit  arising  from 
tolls,  they  are  liable  to  be  rated  in. each  and  every  parish 
through  which  the  canal  passes.    The  three  following 
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1825.        questions,  therefore,  will  depend  upon  the  question  whe- 

^■^^^^'^      ther  the  33  Geo.  3.  c.  80.  has  not  the  effect  of  taking 

V.  this  case  out  of  the  operation  of  that  general  principle. 

The  Oxford   j^  ^yj  ^q^  \^  denied  on  the  other  side  that  tolls,  per  se. 

Canal  ... 

Company,    are  not  rateable  to  the  poor,  and  that  the  only  pnnciple 

upon  which  they  can  be  rated  is,  that  they  are  to  be  con- 
sidered as  profit  arising  from  the  land  in  the  parish  in 
which  the  assessment  is  made,  and  consequently  that,  un- 

« 

less  they  are  referrible  to,  and  necessarily  connected  with 
the  land  itaelf  in  that  very  parish,  they  are  not  rateable. 
If  then  it  can  be  made  out  that  the  compensation  ton- 
nage given  by  the  Grand  Junction  canal  act  to  the  de- 
fendants, is  not  in  any  respect  connected  with,  or  referrible 
to  land  in  the  parish  of  Sow,  it  is  not,  according  to  law, 
the  subject  of  a  poor's  rale.  The  question  is  not  in  lieu 
of  what  it  is  substituted,  but  what  it  is  per  se.  Admitt- 
ing, as  the  defendants  do,  that  the  mileage  tolls  collected 
under  the  9  Geo*  3.  would  have  been  rateable  in  the 
parish  of  Sow,  if  the  Grand  Junction  canal  act  had  not 
passed,  still  it  i»  submitted  that  the  effect  of  that  statute 
is  to  put  an  end  to  that  liability,  and  introduce  a  new 
mode  of  compensation,  which  cannot  become  the  sub* 
ject  of  a  rate.  Now  the  33  Geo.  3.  c.  80.  enacts,  ^'  that 
instead  of  the  tolls,  rates,  and  duties  which  would  have 
been  payable  to  the  company  of  proprietors  of  the  said 
Owford  canal  by  virtue  of  the  Q  Geo*  3.  for  or  in  respect, 
of  the  coals,  goods,  or  other  things  thereinafter  men- 
tioned, and  made  chargeable  with  certain  rates,  to  the 
said  company,  it  shall  be  lawful  for  the  said  company  to 
ask,  demand,  take  and  receive,  to  and  for  their  own^ pro- 
per use  and  behoof,  the  respective  rates  hereinafter  men- 
tioned, (that  is  to  say,)  for  all  coals  which  shall  pass  from 
the .  said  Oxford  canal  into  or  upon  the  said  intended 
canal,  the  sum  of  9»s.  Qd.  per  ton,  witliout  any  regard  to 
the  distance  the  same  should  pass  upon  the  said  Oxford 
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canal,  and  for  all  other  goods  which  should  pass  from 
any  navigable  canal  into  or  upon  the  daid  Oxford  canal, 
and  from  thence  into  or  upon  the  said  intended  canal,  or  v, 

from  the  said  intended  canal  into  or  upon  the  said  Oxford       Can al*** 
canal,  and  from  thence  into  or  upon  any  other  navigable     Company. 
canal,  the  sum  of  45.  Ad.  per  ton,  without  any  regard  to 
the  distance  the  same  should  pass  upon  the  said  Oxford 
canal.'*  In  no  sense  of  the  word,  can  this  compensation  be 
considered  as  tolls.  The  act  itself  speaks  of  it  as  rates,  not 
tolls ;  and  this  distinction  seems  to  have  been  studiously 
introduced,  for  this  obvious  reason,  namely,  that  in  every 
instance  these  rates  are  to  be  paid  without  any  regard  to 
the  distafue  that  the  particular  commodities  shall  pass 
along  the  Oxford  canal.  What  is  called  the  compensation 
rate  is  payable  to  the  same  amount  on  the  goods,  whether 
they  are  carried  only  the  distance  of  a  quarter  of  a  mile,  or 
along  the  whole  length  of  the  canal.     It  is  true  that  the 
compensation  rate  is  paid  as  a  whole,  but  still  without 
reference  to  the  distance  the  goods  are  carried.    These 
rates  only  become  payable  in  consequence  of  the  goods 
passing  out  of  the   Oxford  into  the  Grand  Junction 
canal,  or  vice  vers&.     Undoubtedly  goods  which  are  car* 
lied  only  upon  the  Oxford  canal,  and  do  not  go  either 
upon  the  Coventry  or  Grand  Junction  canals,  would  be 
liable  to  the  mileage  tolls,  and  consequently  they  would 
be  rateable  pro  tanto  in  Sots;.     But  here  the  compensa- 
tion rate  is  payable  without  reference  to  the  distance  the 
goods  may  be  carried,  and  therefore,  unless  it  could  be 
shewn  that  th^  land  in  Sow  earned  something  in  respect 
of  the  compensation  rate,  that  rate  would  not  be  assess- 
able in  that  parish.    Tlie  parish  of  Sow  has  no  right  to 
rate  a  profit  which  is  gained  by  the  defendants  elsewhere, 
and  totidly  independent  of,  and  disconnected  with,  land 
in  that  parish.     If  that  part  of  the  canal  which  is  in  Sow 
he  not  traversed  by  goods,  which  pay  the  compensation 

VOL.  III.  F 
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rate^  it  cannot  be  said  that  Sm  earns  any  thing  so  as  to 

entitle  it  to  come  upon  the  defendants  for  a  contribution. 

The  Kino     rjij^^  compensation  rate  attaches  the  moment  goods  pass 


V. 


The  Oxford  upon  the  smallest  portion  of  the  Oxford  canal,  and  would 
Canal  become  payable  though  they  never  went  upon  the  land 
in  Sow,  and  therefore  that  parish  cannot  be  said  to  have 
earned  anything  to  entitle  it  to  assess  the  compensation  rate. 
The  definition  in  the  books  of  a  toll  traverse,  is  something 
paid  for  the  liberty  of  passing  over  land  of  another;  but 
here  this  compensation  is  payable  though  the  land  in  Sow 
be  neither  passed  through  or  over.  \_Baylei/,J.  Suppose 
the  Oxford  canal,  instead  of  passing  through  many  differ- 
ent parishes,  passed  only  through  one  parish,  would  not 
that  parish  be  entitled  to  a  rate  upon  the  compensation 
duty  ?]  Certainly  not,  if  the  argument  be  well  founded, 
that  the  effect  of  the  Grand  Junction  act  is  to  abolish 
the  old  tolls  which  were  payable  on  the  Oxford  canal, 
and  substitute  something  else  by  way  of  compensation. 
This  is  not  to  be  treated  as  a  profit  arising  from  tolls, 
Jbut  as  a  money  compensation  for  a  supposed  injury, 
which  is  something  totally  different.  This  is  a  compen- 
sation growing  out  of  a  private  agreement  between  the 
Grand  Junction  and  the  Oxford  canal  companies,  and 
ratified  by  act  of  parliament.  In  its  very  nature  it  is  dif- 
ferent from  tolls,  and  is  not  payable  with  reference  to 
any  particular  place,  and  consequently  could  not  be  rated 
any  where.  By  the  act  of  parliament  it  is  stipulated  that 
if  the  rates  do  not  amount  to  a  given  sum  within  the  year, 
the  Grand  Junction  canal  company  are  to  make  up  the 
difference.  It  is  wholly  immaterial  to  the  defendants 
whether  the  rates  taken  upon  the  goods  amount  to  inore 
or  less,  for  the  Grand  Junction  canal  (Company  undertakes^ 
to  indemnify  them  to  a  specific  amount ;  so  that  this  is 
to  be  considered  as  a  gross  payment,  and  it  is  clear  that 
a  mere  gross  money  payment  is  not  rateable  to  the  poor. 
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But  assuming  that  these  compensation  rates  are  rateable 

anywhere,  they  cannot  be  rateable  in  the  parish  of  Sow. 

They  are  given  to  the  defendants  as  a  compensation  for 

the  privilege  of  entering  their  canal,  without  any  regard   The  Oxfobd 

to  distance,  and,  standing  upon  the  footing  of  lock  dues,     Company. 

come  within  the  principle  of  Rex  v.  Macdonald  (a),  and 

can  only  be  rated  where  the  payment  is  actually  made. 

Then,  lastly,  at  all  events  the  defendants  are  rated  too 

high.    They  can  only  be  assessed  at  the  amount  at  which 

the  tolls  would  be  worth  to  be  rented  by  a  third  person  ; 

and  therefore  in  that  respect  the  rate  must  be  sent  back 

to  the  sessions  to  be  amended. 

Abbott,  C*  J.-^I.  am  of  opinion  that  the  defendants 
are  rateable  upon  the  principle  on  which  they  have  been 
rated.  It  appears  to  me  that  we^tre  to  construe  the  two 
acts  of  parliament,  namely,  that  by  which  the  Osford 
canal  is  established,  and  the  Grand  Junction  canal  act, 
as  containing  one  substantive  enactment.  First,  with 
respect  to  coals :  if  coals  pass  along  the  Oxford  canal 
without  going  into  the  Grand  Junction,  then  the  com- 
pany shall  receive  a  rate  of  so  much  per  ton  per  mile. 
The  effect  of  that  has  been  clearly  established  by  several 
decided  cases,  namely,  that  (he  company  are  rateable 
according  to  the  number  of  miles  which  the  coals  may 
pass  in  each  particular  parish.  But  if  coals  pass  along 
the  Oxford  canal,  and  from  thence  into  the  Grand  Junc- 
tion, the  rate  shall  be  a  specific  sum,  without  regard  to 
the  number  of  miles  that  the  coals  shall  pass.  Now 
although  that  is  the  mode  in  which  the  rate  is  to  be  paid, 
still  it  is  earned  by  passing  along  some  part  of  the  Oxford 
canal,  and  it  is  earned  by  passing  along  that  part  which 
liesin  every  parish  through  which  the  coals  in  that' respect 

(a)  12  East,  324. 
F  2 
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may  pass.     Sow.  is  one  of  the  parishes  through  which 
coals,  in  passing  into  the  Grand  Junction  canal,  do  pass. 

^  \  ^^^     That  part  of  the  canal  in  Sow  is  a  part  of  the  canal  in 
The  Oxford    respect  of  which  the  tonnage  duty  is  imposed  and  earned, 

CoMPAT^r.  and  the  company  have  in  this  case  been  rated  in  Sow, 
not  to  the  full  extent  of  9,s.  Qd.  per  ton  upon  the  coals, 
but  only  upon  such  portion  of  it  as  is  earned  in  Sow,  ac- 
cording to  the  length  of  the  canal  in  that  parish.  I  there^ 
fore  think  the  defendants  cannot  complain  of  that  princi- 
ple of  rating :  for  although  the  subject  matter  of  the  rate 
is  called  compensation,  it  is  nothing  more  than  a  rate 
given  for  coals  passing  along  the  canal  in  Sow  and  other 
parishes  through  which  they  may  happen  to  pass.  That 
being  the  case  with  regard  to  coals,  I  think  there  is  no 
difference  in  principle  with  respect  to  other  goods. 
The  compensation  duty  on  other  goods  is  imposed  not 
tnerely  upon  such  as  pass  from  the  Oxford  canal  into  the 
Grand  Junction,  but  there  is  a  further  provision,  namely, 
that  if  they  come  from  some  other  canal  into  the  Oxford, 
and  thence  into  the  Grand  Junction,  and  vice  versi,  the 
duty  attaches  upon  them  also.  But  that  does  not  vary 
the  principle  upon  which  the  defendants  have  been  as- 
sessed. It  appears  to  me  most  clearly  that  the  company 
are  rateable  in  the  way  in  which  they  have  been  rated  for 
other  goods  as  well  as  coals.  Then  comes  the  question 
as  to  the  amount  of  the  rate,  namely,  whether  the  com- 
pany are  to  be  rated  at  the  full  value  of  these  tolls  or 
duties,  or  only  in  such  proportion  as  lands  are  rateable  in 
the  parish.  It  appears  that  in  this  parish  land  is  rated 
according  to  the  rent  that  may  be  obtained  for  it ;  and  I 
tliink  that  as  this  canal  is  rateable  upon  the  principle  of 
being  so  much  land  covered  with  water,  it  ought  to  be 
rated  as  other  land,  namely,  at  the  amount  at  which  it 
would  let  to  a  third  person.     The  effect  of  that  will  be 
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that  the  rate,  instead  of  being  an  assessment  of  1200/., 
will  stand  at  1000/.  Th  Ki  o 

Bayley,  J.— I  am  of  opinion  that  the  compensation  Canal 
duty  and  the  mileage  duty  stand  precisely  on  the  same  Company. 
footing,  and  both  are  equally  liable  to  be  rated.  The 
mileage  duty  is  rateable  because  the  company  are  occu- 
piers of  land,  consisting  of  a  carriage-way  and  towing* 
paths,  yielding  to  them  certain  profits  in  the  name  of  tolls. 
That  duty,  therefore,  is  to  be  considered  as  rateable,  upon 
the  principle  that  the  company  are  occupiers  of  land. 
Then  what  is  the  origin  of  what  is  called  the  compensa- 
tion duty  i  The  Oxford  canal  company,  being  the  pro- 
prietors of  nearly  the  whole  of  the  land  from  one  end  of 
the  canal  to  the  other,  and  the  Grand  Junction  canal 
company,  having  occasion  from  time  to  time  to  use  the 
Oxford  canal,  make  their  bargain  with  the  defendants  as 
to  the  terms  on  which  their  canal  shall  be  used.  A  person 
wishing  to  send  goods  by  the  Grand  Junction  canal,  and 
thence  by  the  Oxford  canal,  would  naturally  estimate  the 
costs  and  charges  of  sending  them  along  the  whole  line 
from  one  end  to  the  other ;  but  if  he  finds  that  he  will 
have  to  make  a  heavy  payment,  in  the  shape  of  a  mileage 
duty,  for  sending  them  along  the  Oxford  canal,  he  will 
pause  whether  he  will  adopt  the  Grand  Junction  caiial 
as  a  mode  of  transmission.  It  would,  therefore,  be  bene- 
ficial to  the  Grand  Junction  canal  company  to  make 
some  bargain  with  the  Oxford  canal  company  as  to  the 
terms  on  which  the  public  shall  be  at  liberty  to  use  their 
canal.  Accordingly  a  bargain ,  is  made,  and  the  terms 
are,  that  persons  sending  coals  either  backwards  or  for- 
wards by  the  Grand  Junction,  shall  be  at  liberty  to  use 
the  Oxford  canal  upon  paying  2s.  Qd,  per  ton,  and  for 
other  goods  and  merchandize  at  the  rate  of  45.  4df.  For 
what  are  these  two  sums  paid  i    It  seems  to  me  that 
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ihey  are  paid  for  the  same  thing  that  the  mileage  duty 
Th'^K^Q     would  be  paid,  namely,  for  the  use  of  the  canal,  and  for 
V,  the  privilege  of  having  the  goods  carried  along  it.     The 

Can/l^  fallacy  of  the  argument  for  the  defendants  arises  from 
Company,  comparing  this  case  with  that  of  a  sluice  or  lock.  It  is 
said  that  this  is  nothing  more  than  a  sluice,  and  that  the 
public  do  not  pay  for  going  along  the  Hne  of  the  Oxford 
canal,  but  merely  pay  for  passing  into  or  out  of  the 
Grand  Junction  csmal.  If  that  were  the  true  way  of 
stating  the  case,  the  analogy  would  be  correct,  and  then 
I  agree  that,  as  a  sluice,  it  would  not  be  rateable  in  the 
parish  of  Sow.  But  the  fact  is  that  the  payment  is  not 
made  for  passing  into  or  out  of  the  Grand  Junction 
canal ;  but  for  the  use  which  persons  having  goods  upon 
that  canal  may  wish  to  make  of  the  Oxford  canal.  Then 
it  is  said  that  this  is  one  gross  payment,  and  attaches 
whether  the  party  goes  along  the  whole  line  of  the  canal, 
or  a  short  distance  only.  The  defendants  make  their 
own  bargain  in  that  respect.  The  whole  line  of  the  canal 
belongs  to  them,  and  therefore  they  make  their  agree- 
ment as  to  whether  the  sum  shall  vary  according  to  the 
distance  the  canal  is  used ;  but  when  we  come  to  the 
question  of  rateable  or  not,  then  it  must  be  decided  ac- 
cording to  the  rights  of  the  di£ferent  parishes  between 
whom  the  mileage  rates  would  otherwise  be  divided.  It 
seems  to  me  that  the  mode  of  rating  adopted  in  the  parish 
of  Sow  is^  one  of  which  the  defendants  cannot  complain, 
for  the  overseers  only  claim  in  respect  of  those  goods 
which  pass  through  their  parish,  with  reference  to  the 
distance  of  the  whole  length  of  the  canal.  As  to  the 
amount,  however,  of  the  rate,  I  agree  that  the  defendants 
should  be  assessed  according  to  the  principle  of  rating 
land  in  the  same  parish ;  and,  as  that  is  according  to  the 
annual  rent,  I  think  the  defendants  ought  only  to  be  rated 
according  to  the  annual  value  of  the  tolls  to  be  let  by  the 
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year,  and  therefore  the  assessment  must  be  reduced  from        1825. 

\200L  to  1000/.  ^-'v^ 

The  KiiJG 

LiTTLEDA LE,  J.  concurred  (a).  The  Oxford 

^  Canal 

COMPANT. 

Order  of  sessions    confirmed,  but   the  rate  to    be 
amended  as  directed  by  the  Court. 


(a)  Holrcydy  J.  was  absent. 


.  / 

The  King  t?.  The  Inhabitants  of  East  Farleioh. 

By  an  order  of  two  justices,  James  Wickham,  Jane  his 
wife,  and  their  two  children,  were  removed  from  West 
Peckliam  to  East  Farieigh,  both  in  the  county  of  Ketit. 
Upon  appeal,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

On  behalf  of  the  respondent  parish  it  was  proved,  that 
the  pauper,  James  Wickham,  had  derived  a  settlement  in 
the  appellant  parish  from  his  birth  therein.  On  the  part 
of  the  appellant  parish  it  was  proposed  to  prove,  that  the 
pauper,  in  the  year  1788,  being  then  about  fourteen  years 
of  age>  was  bound  apprentice  to  John  Standen,  a  carpen- 
ter of  fVest  Farleigh,  by  indenture,  for  the  term  of  seven 
years,  with  the  consent  of  his  father,  who  expressed  his 
belief  that  he,  the  pauper,  and  the  master  had  signed  the 
indentures.  Two  indentures  were  executed;  one  of 
which  was  kept  by  the  pauper's  father,  and  the  other 
remained'  in  the  possession  of  the  master.  Shortly  after 
the  execution  of  the  indentures,  the  pauper's  father  took 
that  which  had  been  left  with  him  to  one  Buckley,  a  law- 
stationer,  residing  near  Lincoln*s  Inn,  for  the  purpose  of 
being  enrolled,  and  the  pauper's  father  has  never  seen  it 


Secondary 
evidence  of 
the  contents  of 
an  indenture 
of  apprentice- 
ship thirty- 
seven  years 
old,  and  sup- 
posed to  be 
lost,  admissi- 
ble, if  reason^ 
able  diligence 
has  been  used 
to  obtain  the 
primary  evi- 
dence.    What 
is  reasonable 
diligence  in 
making  search 
after  an  old 
indenture 
which  is  func- 
tus officio  ? 
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since.    The  pauper  lived  five  years  with  Standen,  in  the 
The  King     P^"^'^  ^^  f^^^  Farleigh,  when  it  was  agreed  between  the 

V.  pauper,  his  master,  his  father,  and  one  Edward  Tanner, 

Inhabitants  ^,    ^  ,,  ,      , ,  , 

of  East       '"^^  the  pauper  should  be  turned  over  to  Tanner  for  the 

Farleigh.    remainder  of  his  time ;  and  in  pursuance  of  the  agreement. 
Tanner  received  from  Standen,  the  master,  the  indenture 
which  had  been  in  his  possession.     Tanner  shortly  after- 
wards took  the  last  mentioned  indenture  either  to  his 
8<^licitors,  Messrs.  Russell  and  Townsheud,  or  to  the  above 
mentioned  Mr.  Buckley ,  but  he  could  not  say  positively 
with  which  of  those  personsr  he  had  left  it,  although  he 
rather  thought  with  Mr.  Buckley.     The   pauper  lived 
with^rtfw//er  nine  months  of  the  residue  of  his  time  in  the 
parish  of  Saint  Giles,  Cripplegate,  and  afterwards  ran 
away.     Neither  of  the  indentures  was  produced  at  the 
hearing  of  the  appeal ;  but  in  order  to  prove  their  loss  the 
counsel  for  the  appellant  parish  called  as  a  witness  the 
widow  and  administratrix  of  Buckley,  who  stated  that 
her  husband  had  died  about  three  years  before,  and  that 
she  had  carefully  examined  all  his  deeds  and  papers,  but 
had  not  been  able  to  find  either  of  the  indentures.    They 
also  called  Mr.  Russell,  who  stated  that  he  had  been  in 
partnership  with  Mr.  Towushend  until  1803,  and  that  he 
had  searched  for  the  indenture  which  Tanner  stated  he 
had  left  either  with  Russell  and  Towushend,  or  Buckley, 
without  finding  it.     They  likewise  called  Mr.  Cutis,  who 
stated  that  he  was  formerly  clerk  tp  Mr.  Humphreys,  (an 
executor  of  Townshend,)  but  is  now  in  partnership  with 
him  as  a  solicitor.     That  he  and  his  partner  had  many 
papers  of  Townshend's  in  their  hands,  which  he,  the  wit- 
.      ness,  received  from  Townshend's  executors,  in  a  couple 
of  boxes,  just  after  Townsliend's  death,  while  he,  the  wit- 
ness,  was  clerk  to  Humphrey;  that  he,  the  witness,  had 
diligently  searched  amongst  all  these  papers  in  order  to 
find  the  lost  indenture,  but  without  success,  although  in 
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the  course  of  his  search  he  found  the  indenture  of  another 
apprentice^  and  that  although  the  widow  and  daughter  of 
I'ownshend  Yfete  joint  executrixes  with  Humphreys^  he      ^"^J^'"<^ 
believed  that  all  his  professional  papers  had  come  into   Inhabitants 

-«--  Off    T^  A  ^T 

the  hands  of  Humphreys.  The  appellant's  counsel  also  Farleigb. 
called  Elizabeth  Standen,  who  stated  that  she  was  the 
widow  and  administratrix  of  John  Standen,  the  son  of 
John  Standen,  the  master;  that  she  remembered  the 
pauper  living  with  Standen,  the  master,  whom  she  con* 
sidered  an  apprentice ;  that  her  husband  had  possessed 
himself  of  his  father's  papers,  and  that  she  had  taken 
her  husband's,  but  that  they  were  alV  burnt.  After  calliug 
the  above  mentioned  witnesses,  the  counsel  for.  the  ap- 
pellant parish  claimed  to  be  allowed  ta  give  parol  evir 
dence  of  the  due  execution  and  contents  of  the  indenture?, 
and  of  the  service  under  them,  but  the  court  of  quarter- 
sessions  refused  to  allow  them  so  to  do.  The  ijuestioo 
for  the  opinion  of  the  Court  is,  whether  or  not,  under 
the  circumstances  stated,  there  was  sufficient  proof  of  the 
loss  of  the  indentures  of  apprenticeship  to  warrant  the 
admission  of  parol  evidence  of  their  contents.. 

ClaridgCy  (with  whom  was  Bollandy)  in  support  of  (he 
order  of  sessions.  The  question  is  whether  the  justices 
below  have  done  wrong  in  rejecting  the  parol  evidence. 
This  is  clear,  that  the  parol  evidence  could  not  be  ad- 
mitted until  the  case  was  ripe  for  the  admission  of  se-. 
condary  evidence.  Now  it  could  not  be  considered  as 
ripe  for  that  purpose  until  the  parish  of  East  Farleigh 
had  exhausted  all  the  proper  means  of  procuring  the  pri- 
mary evidence  (a).  Have  they  done  this?  Two  inden- 
tures had  been  executed,  one  of  which  was  kept  by  the 
pauper's  father,  and  the  other  left  in  possession  of  the 
inaster.  The  first  part  had  been  taken  by  the  father  to 
(a)  Sec  Rex  v.  Stoke  Golding,  t  B.  &  A.  17a. 
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>18fi5.       Buckley,  a  law-stationer,  for  the  purpose  of  being  en- 
^^'^'''^^      rolled.    It  is  stated  that  the  pauper's  father  had  never 

The  KiHo     g^^i^  j^  since;  but  in  order  to  prove  that  it  bad  been  lost, 
Inhabitants  they  called  Buckley^s  widow,  who  proved,  that  she  had 

Far^wh  carefully  examined  all  her  husband's  deeds  and  papers, 
but  had  not  been  able  to  find  the  indenture.  Probably 
this  would  have  been  sufficient  to  let  in  parol  evidence 
if  the  other  part  had  been  sufficiently  accounted  for ;  but 
it  is  clear  that  enough  had  not  been  done  to  establish 
reasonable  proof  that  the  second  indenture  had  been  lost. 
The  second  part  is  traced  to  the  possession  of  Tanner^ 
the  second  master,  who  took  it  either  to  his  attomies 
Russell  and  Townshendf  or  to  Buckley  the  law-stationer, 
but  he  could  not  say  with  which  he  left  it.  Mrs.  Buckley, 
Mr.  Russell,  and  Mr.  Cutis  were  severally  called  to 
prove  that  this  indenture  could  not  be  found;  but  there 
was  one  most  material  witness  who  might  have  been  ex- 
amined,  namely,  Mr.  Humphreys,  the  executor  of  Mr. 
Townshend,  with  whom,  and  his  partner  Russell,  the  mas- 
ter. Tanner,  was  suj^osed  to  have  left  the  indenture,  and 
to  whose  custody  many  of  TownsheniPs  papers  came.  It 
is  clear,  therefore,  that  Humphreys  should  have  been 
called,  in  order  to  prove  that  the  indenture  was  not  in  his 
custody..  In  his  absence  it  was  not  competent  for  the 
appellants  to  give  parol  evidence  of  the  contents  of  the 
indentures  and  of  the  service  under  them.  It  does  not 
appear  that  the  boxes  searched  by  Mr.  Cults  contained 
all  Mr.  Townshend's  papers,  and  therefore  there  is  another 
link  in  the  chain  wanting.  The  apprentice  himself 
might  have  been  called  to  give  some  explanation  of  the 
indentures,  for  there  is  a  possibility  that  they  might  have 
found  their  way  into  his  possession.  Under  these  cir- 
cumstances the  sessions  did  right  in  confirming  the  order. 

Berens  and  Marsham,  contr^.    The  question  is,  wlie- 
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ther  tbe  appellants  have  used  due  diligence  in  making 

search  for  the  indentures,  in  order  to  entitle  them  to  give     _,    __ 

'  ^  The  King 

parol  evidence  of  the  contents.     According  to  the  Ian*  v. 

guage  of  Lord  Ellenboroagh,  C.J.  in  Rex  v.  Morton  («),  ^^"f  e^j^" 
'^  The  n^aking  search  and  using  due  diligence  are  terms     Farleigu. 
applicable  to  some  knovf^n  or  probable  place,  or  person, 
in  respect  of  which  diligence  may  be  used."     Here  the 
appellants  have  done  every  thing  that  could  be  reasonably 
requved  of  them,  after  a  lapse  of  36  years,  to  discover 
what  had  become  of  the  indentures.    As  to  the  first  part, 
that  has  been  satisfactorily  accounted  for  by  the  widow, 
Mrs.  BucMey.    The  only  difficulty  is  as  to  the  second. 
Every  person  who  could  give  any  account  respecting  it 
has  been  called,  except  Mr.  Humphreys^  but  there  is  no 
reason  for  supposing  that  he  knew  any  thing  of  it.     Mr. 
CuttSf  who  had  been  clerk  to  Mr.  Humphreys  at  the  time 
Mr.  TownshemTs  papers  came  into  the  hands  of  the  latter, 
proved,  that  he  had  diligently  searched  amongst  all  those 
papers  in  order  to  find  the  lost  indenture,  but  without 
success,  although  in  the  course  of  his  search  he  found  the 
indenture  of  another  apprentice  ;  a  circumstance  which, 
at  least,  shews  the  diligence  of  the  search.     It  would 
have  been  idle,  therefore,  to  call  Mr.  Humphreys,  who 
probably  cottld  not  have  given  any  evidence  stronger  than 
that  of  Mr.  CutlSf  his  present  partner.     The  indenture 
being  functus  officio,  there  could  be  no  motive  for  keeping 
it,  and  therefore  there  is  less  reason  for  requiring  a  strict 
search  than  in  the  case  of  a  document  which,  from  its 
importance,  would  be  likely  to  be  preserved.    In  Brezih 
ster  V.  Sewell  (A),  the  principle  laid  down  is,  that  the 
degree  of  search  necessary  to  infer  a  loss  depends  upon 
the  nature  of  the  document  in  question,  and  is  to  be  re- 
gulated according  to  its  value  and  importance.    This 
principle  was  also  adopted  in  Freeman  v.  Arkell  (c).    So 
(a)  4  M. &  S.  48.        (*)  »  B.  &  A.  296.        (c)  3  D.  &  R.  669^ 


The  King 
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the  decision  in  Rex  v.  St.  Mary-le-bone  (a),  which  is 
strongly  in  point  with  the  present  case,  proceeded  on  the 
V,  same  principle.     Here,  all  reasonable  search  was  made 

f^E^^^^^  for  the  best  evidence  of  a  document^  which,  from  its 
Farl^igh.    nature,  was  not  likely  to  be  preserved,  and  therefore  the 
sessions  were  not  warranted  in  rejecting  the  parol  testi- 
mony of  its  contents. 

Bayley,  J. — I  am  of  opinion  that  the  order  of  ses- 
sions must  be  quashed.    In  this  case  there  had  been  two 
parts  to  the  indentures,  which  were  executed  so  long  since 
as  1 788.    The  first  part  has  been  satisfactorily  accounted 
for  by  the  evidence   of  Mrs.  Buckley,  the  widow  of 
Buckley  the  law-stationer,  with  whom  the  apprentice's 
father  left  it  for  the  purpose  of  being  enrolled.     She 
proved  that,  after  diligent  search,  it  was  not  to  be  found. 
The  other  part  was  originally  in  the  possession  of  the 
second   master,   who   said   he   had   either   delivered  it 
to  Buckley,  or   to  his   solicitors  Messrs.  Russell  and 
Townsliend.  Mrs.  Buckley^s  evidence  satisfactorily  shews 
that  it  was  not  amongst  her  husband's  papers.     Ilie 
question  then  arises,  whether,  supposing  it  had  been  left 
with  Messrs.  Russell  3Xkd  Townshend,  it  has  been  satis- 
factorily accoanted  for.     Messrs.  Russell  and  Townshend 
were  in  partnership  until  1803,  and  if  it  was  delivered  to 
them,  it  must  have  been  shortly  after  Tanner  the  second 
master  received  it  from  Standen,  which  would  be  some 
time  in  1793.   The  indenture  would  expire  in  1795;  and 
supposing  it  to  remain  in  Russell  and  Townshend^s  pos- 
session   after  that,  it  would  be  utterly  useless  and  no 
more  than  waste  parchment.  No  beneficial  object,  either 
to  the  master  or  the  apprentice,  could  be  gained  by  pre- 
serving^ it.     However,  there  is  a  possibility  that  it  was 
preserved,  though  it  is  not  easy  to  divine  for  what  pur-. 

(tf)  Vol.  II.  325. 
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pose.    At  the  time  of  the  dissolution  of  the  partnership 

between- Russell  and  Towmhendy  the  probability  is  that     ^.    „ 
.!_•  ,  1^1  ,1  ,         ,  The  Kino 

this,  amongst  other  useless  documents,  would  have  been  v, 

destroyed  in  the  selection  of  partnership  papers.  The  In«^^tants 
presumption  is,  that  being  an  useless  instrument  it  would  Farleig^ 
be  destroyed,  for  na  sensible  reason  can  be  suggested  for 
its  preservation.  But  assuming  it  to  have  been  preserved 
by  Mr.  Towftshend  on  the  dissolution  of  partnership,  the 
question  is,  whether  there  has  been  any  essential  defect 
in  the  search  made  afterwards.  Upon  the  death  of  Mr. 
Townshend,  it  appears  that  Mr.  Cutts,  who  was  at  that 
time  clerk  to  Mr.  Humphreys,  the  executor  of  Mr. 
Tozmshend,  received  two  boxes  of  papers  belonging  to 
the  latter,  amongst  which  this  indenture  was  not  to  be 
found.  It  is  suggested,  that  these  were  not  all  the  pa- 
pers of  which  he  died  possessed.  There  is  certainly  a 
possibility  that  there  were  others,  but  no  question  was 
put  to  Mr.  Cutis  upon  the  subject.  If,  however,  there 
were  none  others,  and  the  probability  is  that  the  fact  was 
so,  then  it  would  have  been  useless  to  call  Mr.  Humphreifs 
to  prove  the  same  fact  which  was  established  by  Mr* 
Cutts^s  evidence.  It  seems  to  me,  therefore,  that  con- 
sidering the  lapse  of  time  which  has  occurred  since  the 
indentures  were  executed,  and  that  every  person  has  been 
called,  in  whose  possession  they  might  reasonably  be 
expected  to  be  found,  such  due  diligence  had  been  used 
to  obtain  the  primary  evidence  without  success,  as  ought 
to  have  let  in  the  secondary  evidence. 

LiTTLEDALE,  J.  concurred  {a). 

Order  of  sessions  quashed. 

(a)  Abbottf  C.  J.  and  Holraydf  J.  were  absent. 
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The  King  v.  Shaw. 

It  is  an  inva-  IHE  defendant  was  brought  up  from  Winchester  gaol 

[Lqufre  fo^u^    ^y  l^ab^a^  <^<>''P»s>  i»  o'^^''  ^o  ^^  admitted  to  bail  to  take 
bail  in  cases     his  trial  at  the  next  assizes  for  Hampshire,  on  a  charge 

^'        of  supposed  felony.     Notice  of  four  bail  had  been  given 

to  the  prosecutor^  but  two  only  attended^  and  there  being 

no  opposition  to  the  bail^ 

Andrews  moved  that  the  defendant  be  admitted  to  bail 
in  his  own  recognizances,  and  delivered  to  the  two  sure- 
ties who  attended^  but 

Abbott,  C.  J.* — In  cases  of  felony  there  must  be  four 
sureties,  except  where  all  the  parties  are  before  us,  and 
we  are  satisfied  that  the  case  justifies  us  in  taking  only 
two.     Here  the  prosecutor  does  not  appear. 

Bay  LEY,  J. — In  Easter  Term,  1821,  there  was  a 
similar  application,  but  the  Court  said  that  the  inva- 
riable rule  was  to  require  four  bail  in  cases  of  felony.  It 
was  suggested  then  that  there  had  been  a  relaxation  of 
the  rule  in  a  previous  instance,  but  the  Court  disapproved 
of  the  departure  from  the  general  practice. 

The  two  bail  in  attendance  were  then  taken  in  £0/. 
each,  and  the  defendant's  recognizances  in  80/.,  but  he 
was  remanded  to  Winchester  gaol,  and  leave  was  given 
to  put  in  two  other  bail;  and  upon  their  entering  into 
recognizances,  in  20/.  each,  the  defendant  was  to  be  dis- 
charged; the  rule  for  his  discharge  to  be  served  on  the 
gaoler. 
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The  King  v.  The  Inhabitants  of  Oxfordshire. 

• 

r HIS  was  an  indictment  found  at  the  Michaelmas  where  turn- 
Quarter-Sessions,  1823,  for  the  county  of  Oxford,  and  P»te  trustees 

erected  a 

removed  by  certiorari  into  this  Co^rt.    It  came  on  to  be  bridge,  in  pur- 
tried  before  Park,  J.  at  the  last  Summer  Assizes  for  the  """"^  ^f  '**« 

'  .  powers  given 

county  of  Gloucester,  when  it  was  agreed  that  a  verdict  them  by  the 
should  be  entered  for  the  Crown,  subject  to  the  opinion  JJaid "where 
of  the  Court  upon  the  facts  which  appear  on  the  plead-  there  had  been 

, .  ,    ^  ,,  no  bridge  be- 

ings  which  follow :  .     ,  fore:-HeId, 

The  jurors  for  our  lord  the4ing  upon  their  oath  pre-  ^hatthecoun- 
sent,  that  there  is,  and  for  divers  (to  wit)  forty  years  last  marily  liable 
past  hath  been,  a  certain  public  and  common  bridge,  ^^    .  ^  '^  ^^ 
commonly  called  Fisher^ s  Bridge,  lying  and  being  in  the  assuming  that 
parish  of  JBamp^on  in  the  said  countyof  Ox^rd*,  in  the  king's  ),^j  funds  in 
common  highway  there,  leading  from  the  town  of  Bamp^  hand  applica- 
^on  aforesaid  towards  and  unto  the  village  of  Butkland  purpose, 
in  the  county  of  Berks,  for  all  the  liege  subjects  of  our 
said  lord  the  king  and  his  predecessors,  by  themselves,  and 
with  their  coaches,  horses,  carts,  and  carriages,  to  go, 
return,  pass,  repass,  ride,  and  travel  at  their  pleasure,  and 
that  the  said  public  and  common  bridge  heretofore  (to 
wit),  on  See.  and  from  thence  continually  afterwards,  un- 
til the  day  of  the  taking  of  this  inquisition,  at  the  parish 
aforesaid  in  the  said  county  of  Oxford,  was,  and  yet  is,  in 
great  decay,  broken,  and  ruinous,  for  want  of  due  repa- 
ration and  amendment  of  the  same,  and  also  insufficient, 
inconvenient,  narrow,  and  incommodious  for  the  public, 
ao  that  the  liege  subjects  of  our  said  lord  the  king,  upon, 
and  over   the   said*  bridge,  by   themselves,  with  their 
coaches,  horses,  carts,  and  carriages,  could  not,  during 
the  time  aforesaid,  nor  yet  can,  go,  return,  pass,  repass^ 
ride,  and  travel,  without  great  danger,  to  the  grievous  da- 
mage and  common  nuisance  of  all  the  li^ge  subjects  of 
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1825.  our  said  lord  the  king,  upon  and  over  the  same  bridge 
^'^'^^^^^^  going,  returning,  passing,  repassing,  riding,  and  travel- 
^^/"^  ling,  and  against  the  peace  of  our  said  lord  the  king,  his 
Inhabitants  crown  and  dignity;  and  th^t  the  inhabitants  of  the  said 
OxFORDstiiRE  county  of  Oocford,  the  public  and  common  bridge  afore- 
said, so  as  aforesaid,  being  in  decay,  insufficient,  in- 
convenient, narrow,  and  incommodious,  ought  ta  repair 
and  amend,  when  and  so  often  as  it  should  or  shall  be 
necessary.  Plea,  and  H.  T.  and  V.  J.  S.,  two  of  the 
inhabitants  of  the  said  county  of  Oxford,  for  themselves 
and  the  rest  of  the  inhabitants  of  the  said  county,  except 
the  trustees  appointed  in  or  by  virtue  of  the  several  acts 
of  parliament  hereinafter  mentioned,  by  P.  D.  their 
clerk  in  Court,  having  heard  the  said  indictment  read, 
say,  that  they  and  the  rest  of  the  inhabitants  of  the  said 
county,  except  as  aforesaid,  ought  not,  by  reason  of  the 
premises,  to  be  further  prosecuted,  because  they  say, 
that  by  a  certain  act  of  parliament  made  and  passed  in 
the  17th  year  of  the  reign  of  his  late  majesty  King  George 
the  Third,  intituled,  "  An  Act  for  amending,  'widening, 
and  keeping  in  repair,  the  road  leading  from  the  turn- 
pike-road, in  the  parish  of  Asthal  in  the  county  of  Oxford, 
to  the  turnpike-road  at  or  near  Buckland  in  the  county 
of  Betksy^  after  reciting  that  the  road  leading  from  the 
turnpike-road  in  the  parish  of  Auhal  in  the  county  of 
Oxford f  through  the  town  of  Brizenorton  to  the  turnpike- 
road,  which  leads  from  Witney  to  the  Market  Cross  in 
Bampton  in  the  said  county,  and  along  the  said  turnpike- 
road,  for  the  distance  of  one  mile  and  a  half,  and  thirteen 
chains,  or  thereabouts,  and  from  thence  over  the  mea- 
dows and  over  the  river  Isis  at  or  near  Rents  Weir  to 
.  the  turnpike-road  at  or  near  Buckland  in  the  county  of 
Berks,  being  the  nearest  road  from  the  said  turnpike- 
road  in  the  parish  of  Asthal  to  Buckland  aforesaid, 
was  in  many  parts  narrow,  and  out  of  repair,  and  in 
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some  places   subject  to  be  overflowed^   and  was  fre-        1895. 


quently  impassable   for  carriages,  and  passengers,  and 
it  would   be   very   advantageous  to  all  persons  having  v. 

occasion  to  make  use  of  the  said  road,   if  the  same  In=a»JTahts 
was  properly   amended,   and    raised,   widened,  turned,  Oxfordshire 
and  altered  where  necessary,  and  proper  bridges   and 
arches  erected  and  built,  in  the  course  of  the  same,  so  as 
to  make  the  said  road  passable  and  safe  at  all  times,  it 
was  enacted.  That  out  of  the  money  arising  by  the  tolls 
which  should  be  collected  by  virtue  of  that  act,  or  out  of 
the  first  money  which  should  be  borrowed  on  the  credit 
thereof,  the  said  trustees  or  any  five  or  more  of  them, 
should,  in  the  first  place,  pay  and  discharge  all  the  charges 
and  expenses,  of  obtaining  and  passing  that  act,  and  should 
apply  the  remainder  of  the  money,  so  raised,  in  erecting 
gates  or  turnpikes,  and  toll-houses,  and   in  amending, 
widening,  turning,  altering,  and  repairing,  the  said  road, 
and  in  defraying  the  necessary  costs,  charges  and  ex- 
penses attending  the  same  and  the  execution  of  that  act, 
and  in  making  such  other  payments  as  are  thereinbefore 
directed,  and  to  such  other  purposes  as  are  thereinafter 
mentioned,  and  to  no  other  use  or  purpose  whatsoever. 
And  it  was  further  enacted,  that  the  said  trustees,  or  any 
five  or  more  of  them,  be  thereby  fully  authorized  and  em- 
powered to  cause  to  be  made,  raised,  opened,  repaired, 
and  kept  in  repair,  all  such  causeways,  ditches,   and 
drains,  and  also  all  such  mounds,  banks,  drains,  sluices, 
or  other  water-works,  in,  upon,  or  under  the  said  road, 
and  also  in  and  upon  any  place  or  places,  and  through 
any  grounds,  convenient  for  such  purposes,  and  also  ^to 
widen,  turn  and  alter  the  course  or  path  of  any  part  of 
the  said  road,  by  carrying  the  same  through  any  grounds 
of  any  person  or  persons  lying  contiguous  thereto,  or  by 
laying  any  part  of  such  grounds  into  the  said  road,  as  the 
said  trustees,  or  any  five  or  more  of  them,  should  think 

VOL.  III.  G 
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1825.       necessary,  for  the  better  repairing,  widening,  straighten- 

*^^^^'"*^       iag,  draining,  and  amending,  the  said  road,  and  keeping 

The  King     ^j^^  ^^^^  j^  repair,  and  also  to  build,  erect,  repair,  and 

Imhabitants  keep  in  repair,  any  bridge  or  bridges,  arch  or  arches, 

Oxfordshire  mounds,  and  banks,  with  or  without  trenches  or  gutters 

through  or  under  the  same,  upon  any  part  or  parts  of  the 
said  road,  and  across  any  stream,  brook,  water-ditch,  or 
drain  therein  contiguous  thereto  or  affecting  the  said 
road,  making  such  recompense  to  the  owners  and  occu- 
piers of  the  private  grounds  respectively,  for  the  damages 
they  should  or  might  sustain  thereby,  as  should  be  judged 
reasonable  by  the  said  trustees  or  any  five  or  more  of 
them,  and  for  that  purpose,  to  agree  with  the  several 
owners,  proprietors  of,  and  persons  interested  in,  any 
lands  or  hereditaments,  for  the  purchase  of  any  such 
lands  or  hereditaments,  or  for  the  loss  or  damage  visuch 
owners,  proprietors,  occupiers,  and  persons  interested,  or 
any  of  them,  should  or  might  anyways  sustain,  by  widen* 
ing,  turning,  or  altering  the  course  or  path  of  any  part  or 
parts  of  the  said  road,  or  for  such  other  works  as  afore- 
said, and  out  of  the  tolb  by  this  act  granted,  or  out  of 
-  any  money  to  be  borrowed  on  the  credit  thereof,  to  pay 
for  such  lands  or  hereditaments,  and  for  such  loss  or 
damage^  such  sum  or  sums  of  money  as  should  be  agreed 
upon  between  such  ownei's,  proprietors,  and  occupiers, 
and  persons  interested  as  aforesaid,  and  the  said  trustees, 
or  any  five  or  more  of  them;  and  also  the  costs  and 

A 

charges  attending  such  agreement  and  purchase.  And 
it  was  further  enacted^'  that  when  any  particular  part  of 
the  said  road,  or  any  bridge,  dam,  stank  or  bank,  drain 
or  sewer,  being  in,  upon,  or  near  the  said  road  thereby 
intended  to  be  repaired,  or  whereby  the  same  might  be 
overflowed  or  damaged,  had  been  accustomed,  or  ought 
to  be  repaired,  and  maintained  by  any  particular  person 
or  persons,  bodies  politic  or  corporate,  by  reason  of  the 
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tenore  of  any  lands^  tenements  or  hereditaments^  or  by  18£5. 
the  said  county  of  Oxford  or  Berks,  or  any  township^  ^^*v^ 
parish  or  division  therein,  every  such  part  of  the  said  ^^ 

road,  or  such  bridge,  dam,  stank  or  bank,  drain  or  sewer,  Iw  habitants 
80  lying  in,  upon,  or'  near  the  said  road,  should,  from  Oxfordshire 
time  to  time,  be  maintamed  and  kept  in  repair  by  such 
person  or  persons^  body  corporate  or  politic,  county, 
township,  parish,  or  division,  and  in  such  manner  aS'  the 
same  were  respectively  maintained  and  kept  in  repair, 
before  the   passing  of  this   act;    And  it  was   further 
enacted,  that  that  act,  and  the  tolls  or  duties,  and  the 
several  powers  and  authorities  thereby  granted,  should 
commence  and  have  continuance  froih  and  after  the  5th 
day  of  May,  1777^  for  and  durmg  the  term  of  twenty-one 
years,  and  from  thence  to  the  end  of  the  then  next  session 
of  parliament.    And  the  said  defendants  further  say,  that 
1^  a  certain  other  act  of  parliament,  made  and  passed  in 
the  39th  year  of  the  reign  of  his  said  late  Majesty,  king 
.  George  the  Third,  intitled  an  Act  to  cotitinue  for  twenty^* 
one  years,  and  from  thence  to  the  end  of  the  then  next 
session  of  parliament,  the  term  and  powers  of  an  act 
passed  in  the  17th  year  of  the  reign  of  his  then  present 
Majesty,  intitled  **  an  Act  for  amending,  widenmg  and 
keeping  in  repair  the  road  leading  from  the  turnpike-road 
in  the  parish  of  Asthal,  in  the  county  of  Oxford,  to  the 
turnpike-road  at  or  near  lackland,  in  the  county  of 
Btrks,''  it  was  enacted  that  the  term  of  the  the  said  first 
mentioned  recited  act  should,  from  and  after  the  passing 
of  this  act,  cease  and  determine,  and  that  the  said  act 
subject  as  thereinbefore  mentioned^  and  ^his  act,  should 
from  thenceforth  continue,  and  be  in  force,  and  be  exe- 
cuted for  and  during  the  term  of  twenty-one  years,  and 
from  thence  16  the  end  of  the  then  next  session  of  parlia- 
ment.   And  the  said  defendants  further  say,  that  by  a 
certain  other  act  of  parliament,  niade  and  passed  in  the 

g2 
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first  year  of  the  reign  of  his  present- Majesty  king  George 

^,    ,,  the  Fourth,  entitled  "  an  Act  to  continue  the  term  and 

The  King  r  i  •    i        tvt 

V,         '  alter  and  enlarge  the  powers  of  two  acts  of  his  late  Ma- 

Inhabjtahts  jggjy  j^j^g  George  the  Third,  for  amending  the  road  lead- 
OxFORDSHiRE  ing  from  the  turnpike*road  in  the  parish  of  Asthal,  in  the 

county  of  Oxford,  to  the  turnpike-road  at  or  near  Buck- 
land,  in  the  county  of  Berks,*'  reciting  that  an  act  was 
passed  in  the  17th  year  of  the  reign  of  his  late  Majesty 
king  George  the  Third,  entitled  an  Act  for  amending, 
widening  and  keeping  in  repair  the  road  leading  from  the 
turnpike-road  in  the  parish  of  Asthal,  in  the  county  of 
Oxford,  to  the  turnpike  road  at  or  near  Buckland,  in  the 
county  of  Berks,  and  also  reciting  that  another  act  was 
passed  in  the  Sgth  year  of  his  said  Majesty,  intitled  **  an 
Act  to  continue  for  twenty-one  years,  and  from  thence  to 
the  end  of  the  next  session  of  parliament,  the  terms  and 
powers  of  an  act  passed  in  the  17  th  year  of  the  reign  of 
his  then  present  Majesty,  intitled,  an  Act  for  amending, 
widening  and  keeping  in  repair  the  road  leading  from  the 
turnpike-road  in  the  parish  of  Asthal,  in  the  county  of 
Oxford,  to  the  turnpike-road  at  or  near  Buckland,  in  the 
county  of  Berks/'  it  was  enacted  that  this  act  should 
commence  and  take  effect  from  the  passing  thereof,  and 
that  the  said  recited  acts,  subject  to  the  alterations  and 
amendments  therein  contained,  and  this  act,  should  con- 
tinue and  be  in  force,  and  be  executed,  for  and  during 
the  residue  now  to  come  and  unexpired  of  tHe  term 
granted  by  the  said  recited  acts,  and  from  the  expiration 
thereof,  for  and  during  the  further  term  of  twenty-one 
years^  and  from^  thence  to  the  end  of  the  then  next  session 
of  parliament.  And  the  said  defendants  further  say,  that 
after  the  passing  of  the  said  first  mentioned  act  of  parlia- 
ment, and  under  and  by  virtue  thereof,  (to  wit)  on  the  1st 
day  o(  January,  1778,  at  the  parish  oi  Bampton  afore- 
said, in  the  said  county  of  Oxford,  the  trustees  appointed 


EASTER  TERM,  SlXTH  GEO.  IV, 

in  and  by  virtue  of  the  same  act^  did  first  build  and  erect 

the  said  bridge  in  the  said  indictment  mentioned,  and     ^.    ,^ 

,        .  ,  .  .  .  .  The  Kino 

from  the  time  of  the  said   bridge  being  so  built  and  v, 

erected  by  them,  they,  the  said  trustees,  hitherto  have  In«a^JJ*^^s 
repaired  and  kept  in  repair,  and  have  been  liable  to  repair  Oxfordshire 
aud  keep  in  repair,  and  during  all  that  time,  and  still  of 
right  ought  to  have  repaired  and  kept  in  repair,  the.  said 
bridge,  when  and  so  often  as  occasion  hath  required,  or 
shall  require.     And   this  they  the  said  defendants  are 
ready  to  verify.    Wherefore  &c.     And  E.  H.  Lushhigton, 
Esq.  coroner  and  attorney  of  our  said  lord  the  King,  who 
prosecuteth  &c.  having  heard  the  said  plea  of  the  said 
defendants  for  themselves  and  the  rest  of  the  inhabitants 
of  the  said  county,  except  as  in  the  said  plea  is  in  that 
behalf  excepted^  pleaded,  saith  on  behalf  of  our  said  lord 
the  King,  that  the  said  inhabitants  of  the  said  county, 
except  as  in  the  said  plea  is  in  that  behalf  excepted  by 
reason  of  any  thing  in  that  plea  above  alleged,  ought  not 
to  be  dismissed  or  discharged  of  or  from  the  premises  in 
the  said  indictment  contained,  because  the  said  coroner 
and  attorney,  on  behalf  of  our  said  lord  the  Kingj  saith 
that  the  said  trustees  in  the  said  plea  mentioned,  from 
the  time  of  the  said  bridge  being  so  built  and  erected  by 
the  said  trustees  as  in  the  Said  plea  isinentioned,  hitherto, 
have  not  been  liable  to  repair  or  keep  in  repair,  nor 
during  all  that  time,  nor  still  of  right  ought  to  have 
repaired  or  keep  in  repair,  the  said  bridge,  when  and  so 
often  as  occasion  hath  required,  or  shall  require,  as  in 
the  said  plea  is  above  alleged,  and  this  ihe  ^aid  coroner 
and  attorney  for  our  said  lord  the  King  prays  may  be 
inquired  of  by  the  country.     On  this  replication  issue 
was  taken.     If  the  court  shall  be  of  opinion,  on  the  mat- 
ters which  appear  on  these  pleadings,  that  these  defend- 
ants are  liable  to  repair,  then  judgment  is  to  be  entered 
for  the  Crown  ;  otherwise,  for  the  defendants. 
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6.  Crass,  for  the  defendants,  was  desired  to  begin. 

^    „         The  inhabitants  of  the  county  of  Oxford  are  not  liable  to 

The  King  •     .1      .   • .       •  .•  .u    u     j      r  ♦!, 

V.  repair  the  bridge  m  question ;  the  purden  lies  upon  the 

Inhabitaiits  commissioners,  under  the  operation  of  the  acts  of  parlia- 
OxFoi^DSHiBE  ment  upon  which  the  plea  is  founded.     It  is  not  denied 

that,  by  the  common  law,  counties  are  chargeable  with 
the  repair  of  public  bridges,  unless  it  be  shewn,  as  the 
statute  22  Hen.  8.  c.  5.  sa;ys,  '^  what  persons,  lands,  tene- 
ments, and  bodies  politici  ought  to  make  and  repair  such 
bridges.''  Undoubtedly,  in  the  absence  of  such  proof, 
that  burden  is,  by  the'  operation  of  the  common  law, 
thrown  upon  the  inhabitants  of  the  county  in  which  the 
bridge  lies.  The  question  then  is,  whether  the  bridge 
now  indicted  is  not  taken  out  of  the  conamon  law  prin- 
ciple by  operation  of  the  statute  under  the  authority  of 
which  it  was  erected.  Before  the  passing  of  that  act,  it 
appears  there  had  been  no  bridge  in  existence  at  the  spot 
in  question,  although  there  had  been  a  road.  By- the  17th 
Geo.  3.  an  act  for  amending  the  road  leading  from  Asthal, 
in  Oxfordshire,  to  Bmkland,  in  Berkshire,  after  reciting 
that  it  would  be  advantageous  to  all  persons  having  oc- 
casion to  use  that  road  if  it  was  properly  amended,  and 
proper  bridges  and  arches  erected  in  the  course  of  the 
same,  so  as  to  make  the  said  road  passable,  enacts,  that 
the  money  arising  from  the  tolls  collected  by  virtue  of 
that  act,  should  be  applied,  first,  in  defraying  the  expenses 
of  obtaining  the  act,  and  thien  the  remainder  in  erecting 
gates,  &c.  and  defraying  the  expenses'  attending  the  execu- 
tion of  the  act.  And  then  the  trustees  are  empowered, 
amongst  other  things,  "  to  bmld,  erect,  repair,  and  keep 
in  repair  any  bridge  or  bridges,"  &c,  upon  any  part  of 
the  road.  This  bridge  having  been  erected  under  the 
authority  here  given,  the  obligation  of  keeping  it  in  repair 
necessarily  lies  upon  the  trustees  by  operation  of  the 
words  just  cited.     A  primary  liability  is  thus  ti^oM^n 
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iq^  theoi,  and  they  have  no  right  to  cast  the  burden-  c^       182i. 
repairing  on  the  county  at  large.    It  will  be  said  on  the      ^*^^^*^^ 
other  side,  that  though  the  bridge  was  originally  erected  >o, 

out  of  the  funds  collected  under  the  turnpike  act,  still  Inhabitants, 
the  trustees  have  no  funds  to  keep  it  in  repair,  and  con*  Oxfordshire 
sequently  they  must  resort  to  the  county.     But  the  onus 
probandi  lies  upon  them  to  shew  that  they  have  no  funds. 
That  fact  ought  to  have  been  stated  by  them  upon  the 
record.    It  is  sufficient  for  the  defendants  to  make  out 
a  primary  liability  in  the  trustees,  and  it  is  for  the  latter  to 
establish  that  they  have  no  funds.    Non  constat,  that  they 
have  not  means  abundantly  sufficient  to  keep  the  bridge  iq 
repair,  smd  at  all  events  they  cannot  resort  to  the  county 
until  they  shew  that  their  funds  are  exhausted.     Here  is 
H  bridge  erected  out  of  a  fund  created  for  the  purpose, 
which,  for  anything  that  appears  to  the  contrary,  is  suffi- 
cient to  keep  it  in  repair.     It  would  be  extremely  hard 
upon  a  county,   after  $t  bridge  has  been  built,   under 
such  powers  as  are  contained  in  this  act  of  parliament| 
to  be  told  that  the  funds  of  the  trustees  have  become 
inadequate  to  keep  it  in  repair,  and  that  the  inhabitants 
of  the  county  nmst  be  made  liable.     That   part  of 
the  act  of  parliament  which  declares  ''  that  when  any 
pirticular  part  of  the  road  or  any  bridge^  See.  ha4  been 
accustomed   to   be  repaired  by  other   persons  ratipne 
tenune,  or  by  the  counties  of  Oxford  or  Berks,  &c.  every 
such  part  of  the  road,  or  such  bridge,  should  be  kept  in 
repair  by  such  persons,  county,  &c.  in  such  manner  as 
the  same  were  respectively  maintained  before  the  passing 
of  the  act,"  does  not  apply  to  the  bridge  in  question. 
The  effect  of  that  clause  is  merely  to  shew  that  nothing 
was  intended  by  the  act  to  alter  any  pre-existing  liabili- 
ties ;  but  it  was  not  intended  thereby  to  throw  upon  the 
county  any  new  liability.    The  object  of  the  act  was.  to 
create  a  fund  for  the  purpose  of  building  new  bridges. 
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and  exonerating  the  county  from  any  expense  of  repairs. 

This  being  a  new  bridge  erected  under  the  authority  of 

^^  the  act,  there  could  be  no  pre-existing  liability  to  keep 

Inhabitants   \x  j^  repair,  and  that  liability  could  not  be  created  after 

Oxfordshire  the  bridge  was  erected.     If  the  trustees  have  not  funds 

to  keep  the  bridge  in  repair^  it  is  competent  for  them, 
under  the  powers  of  the  act,  to  raise  as  much  money  by 
additional  tolls,  or  by  borrowing,  as  is  necessary  for  that 
purpose.  This  is  the  first  case  in  which  the  Court  has 
been  called  upon  distinctly  to  decide,  that  where  trustees 
of  a  turnpike-road  are  empowered  to  erect  new  bridges 
out  of  a  fund  created  for  that  purpose,  the  obligation  to 
keep  such  bridges  in  repair  devolves  upon  the  county. 
Such  a  principle,  if  it  is  recognized,  will  operate  as  a 
great  hardship  upon  counties.  It  is  not  easy,  however, 
to  understand  the  justice  of  the  principle  by  which  trus- 
tees are  empowered  to  erect  as  many  bridges  as  they 
may  think  proper  out  of  a  fund  which  they  have  authority 
to  raise  for  that  purpose,  and  then  cast  the  burden  of 
repairing  them  on  the  county.  This  case  is  distinguish- 
able from  those  which  will  probably  be  cited  on  the  other 
side,  for  in  them  there  was  a  primary  liability  to  repair 
shewn  in  the  county.  Here  it  is  submitted  that  the  pri- 
mary liability  lies  on  the  trustees.  This  case  cannot  be 
governed  by  Rex  v.  The  H^est  Riding  of  Yorkshire  (a), 
because  there  the  act  of  parliament  gave  no  power  to 
the  trustees  to  erect  bridges,  and  therefore  the  tolls  could 
not  be  applicable  to  meet  the  expense  of  repairs.  Here 
there  is  a  special  obligation  and  duty  thrown  upon  the 
trustees ;  first,  to  make^  and  then  to  maintain  the  bridge. 
This  is  not  like  the  case  of  Rex  v.  The  West  Riding  of 
Yorkshire  (i),  because  the  proposition  there  laid  down  is 
not  disputed,  namely,  that  if  a  private  person  build  a 
bridge,  which  afterwards  becomes  a  public  convenience, 
(fl)  2  East,  342.  (b)  5  Burr.  2594.   2  Bla.  685. 
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the  county  is  bound  to  repair  it.    There  the  common 

law  liability  comes  into  operation ;  but  not  so  here,  for 

here  the  primary  liability  i»  in  the  trustees.     Upon  the  ^^ 

whole  of  the  record,  therefore,  and  it  not  appearing  that  Inhabitahts 

the  trustees  have  no  funds  to  repair  the  bridge,  it  is  sub-  OxFORDSHtEs 

mitted  that  the  defendants  are  entitled  to  judgment.    He 

cited  Rex  v.  Kent  {a)  and  Rex  v.  Lindsey  (6). 

Twiss,  contrd.    Primk  facie  the  whole  liability  to  re* 
pair  public  bridges  lies  upon  the  county,  and  therefore 
the  affirmative  of  taking  this  case  out  of  the  general  rule 
of  law  lies  upon  the  defendants,  not  upon  the  prosecutor. 
It  is  stated  on  the  pleadings  that  there  had  been  an  old 
road  passing  over  the  Isis,  before  the  passing  of  the  17 
Geo.  and  for  any  thing  that  appears  on  the  face  pf  the 
defendant's  plea  to  the  contrary,  there  may  have  been,  and 
probably  was^  an  old  bridge  in  the  place  where  the  bridge 
in  question  is  now  erected.      The  general  principle  is 
admitted  on  the  other  side,  that  where  a  bridge  is  built 
by  a  private  individual  and  dedicated  to  the  use  of  the 
public,  and  the  public  adopts  it,  the  county  is  liable  to  keep 
it  in  repair.     That  principle  is  strongly  applicable  to, 
and  illustrative  of  the  case  at  bar,  though  the  strength  of 
the  argument  lies  in  the  language  of  the  act  of  parliament 
set  out  in  the  plea.    The  statute  recites  the  public  ad- 
vantage of  building  bridges  on  the  road  in  question,  and 
the  trustees  are  therefore  empowered,  for  the  sake  of  the 
public  advantage,  to  erect  new  bridges  where  they  are 
necessary.    This  bridge  has  been  erected  by  virtue  of  the 
power  thus  given ;   it  has  been  adopted  by  the  public, 
and  the  question  is,  whether  the  inhabitants  of  the  county 
can  throw  off  their  primary  common  law  liability  to  keep 
it  in  repair.     Now  it  is  perfectly  clear  upon  principle,  as 
well  as  decided  cases,  that  the  common  law  liability  of 
(«)  13  East,  Sao.  (A)  14  Id.  3  ir. 
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J82$*       die  Gouuty  to  repair  a  new  bridge  dedicalted  to  aii4 

^'*^*'''^^      adopted  by  the  public^  cap  not  be  devested,  becajose  the 

9,  tra8tees>ibave  erected  it  unde;*  the  amtfaprity  of  an  act  of 

Imhabitamts  parliament.    It  ia  true  that  the  trustees  are  empowered 

OKroRD9HiaE  to  raise  pioney  by  b<Mrrowipg|  or  by  tolls,  and  that  tb^ 

money  when  raised  is  to  be  applied,  amongst  other  pur- 
poses, to  the  erection  of  necessary  bridges;  butitis/erro? 
neously  assumed  on  the  other  side,  that  part  of  the  money 
is  to  be  applied  to  the  keeping  <tf  tl^e  bridges  in  repair. 
After  defraying  the  expenses  of  obtaining  the  act,  the 
trustees  are  to  apply  **  the  remainder  of  the  money  so 
raised  in  erecting  gates  or  turnpikes,  and  toU-housies,  and 
in  amending,  widening,  turning,  altering,  and  repairing 
the  said  road;**  but  there  is  no  direction  whatever  for 
applying  any  part  <^  the  money  to  the  reparation  of  the 
bridges.  It  is  argued  on  the  other  side,  that  because  the 
tolls  are  to  be  applied  to  the  repairs  of  the  road,  there* 
fore  they  are  to  be  applied  also  to  the  repair  of  the 
bridges^  but  that  is  clearly  not  so.  If  the  argument  for 
the  defendants  were  to  prevail,  it  would  go  to  exempt 
the  different  parishes  through  which  this  road  runs,  from 
their  common  law  liability  to  repair.  The  liability  to 
repair  public  roads  prim&  facie  lies  upon  the  parish;  but 
it  does  not  follow,  because  a  public  road  is  placed  under 
the  regulations  of  a  turnpike  act,  that  the  liability  of  the 
parish  at  common  law  ceases.  There  is  no  doubt  that 
the  trustees  are  bound  to  apply  the  tolls  to  the  reparation 
of  the  road,  but  if  their  funds  fail,  the  parish  is  liable  to 
make  good  the  deficiency.  The  tolls  collected  under 
this  act,  are  only  an  auxiliary  fund  to  relieve  the  parish 
from  that  expense  to  which  they  would  by  law  be  others- 
wise  liable,  for  repairing  the  road ;  but  if  the  tolls  be  in- 
sufficient for  the  purpose,  then  the  common  law  liability 
of  the  parish  may  be  resorted  to.  This  was  solemnly 
decided  in  Rex  v.  Uetherthong  (a),  the  principle  of  which 

(a)  2  B.  and  A.  179. 
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is  decisive  of  the  present  case.  There  ^  local  turn* 
pike  act,  after  empowering  the  trustees  under  it  to  take 
toils,  dir^ted  that  the  roads  should  from  time  to  time  be  9. 

repaired  by  the  trustees  out  of  the  money  arising  by  virtue  Inhabitants 
of  the  act ;  and  it  was  held,  that  this  only  made  the  tolls  Oxfoedshirx 
an  auxiliary  fund  in  the  hands  of  the  trustees,  and  that 
the  inhabitants  of  the  township  where  the  road  was 
situate,  who  by  prescription  were  bound  to  repair  all  the 
roads  within  it,  were  nevertheless  liable  to  be  indicted  for 
not  repairing  the  road.  But  then  it  is  said  to  be  incum- 
bent on  the  trustees  to  shew  a  want  of  sufficient  funds,  to 
repair  the  bridge.  This  is  reversing  the  whole  order  of 
the  respective  liabilities  of  the  parties.  It  is  not  upon 
the  trustees,  but  upon  the  county  that  the  prirn^  facie 
liability  lies.  To  exempt  the  county  from  that  liability 
a  special  case  must  be  made  out ;  but  this  is  not  that 
case.    [Here  the  Court  stopt  him.] 

Bayley,  J. — ^This  is  an  indictment  against  the  county 
for  not  repairing  a  bridge  in  a  highway,  and  by  the 
statute  2£  Hen.  8.  c.  5.  the  obligation  of  repairing  bridges 
upon  highways  is  primi  facie  cast  upon  the  county  at 
large ;  and  in  that  respect  it  is  exactly  analogous  to  the 
obligation  on  parishes  to  repair  their  own  highways. 
This  being  a  bridge  in  a  highway,  and  used  by  the  pub- 
lic, we  are  to  see,  whether  there  is  any  thing  in  this  case 
which  exempts  the  county  at  large  from  the  obligation  of 
being  called  upon,  in  the  first  instance,  to  put  the  bridge 
in  a  proper  state  of  repair.  The  plea  suggests  the  diffe- 
rent circumstances  which  are  to  exonerate  the  county 
from  the  obligation ;  and  I  take  it  to  be  clear  that  the 
county  can  never  be  exonerated  from  its  obligation  unless 
there  is  an  obligation  expressly  thrown  on  somebody  else. 
The  plea  sets  out  a  road  act  for  public  purposes, — not 
for  the  private  benefit  of  individuals,  but  for  public  pur- . 
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poses,  in  order  that  convenience  may  be  rendered  to  the 

r^T^^^^       public  in  passing  along  the  line  of  road  intended  to  be 

V.  repaired;   and,  amongst  other  things,  it  authorizes  the 

^"^  of^^^'^*  trustees  to  erect  bridges.     The  county  at  large  would  (if 

Oxfordshire  no  authority  was  given  by  act  of  parliament  to  particular 

persons  of  making  bridges  in  a  highway)  have  the  oppor. 
tunity  of  opposing  the  erection  of  a  particular  bridge  in 
the  highway,  and  of  restraining  their  liability  to  keep  it  in 
repair ;  but  if  there  be  an  act  of  parliament  for  the  pur- 
pose, then  it  supersedes  the  right  which  the  county  would 
have  of  preventing  the  building  of  Jthe  bridge.     Unless, 
however,  the  act  of  parliament  makes  a  special  provision 
so  as  to  exempt  the  county  at  large  from  its  common 
law  obligation  of  keeping  the  bridge  in  repair,  that  obli- 
gation still  attaches.     The  county  is  bound  at  common 
law  to  keep  in  repair  a  bridge  erected  under  such  autho- 
rity, unless  there  is,  upon  the  face  of  the  statute,  an  express 
exemption  in  its  favour,  throwing  the  primary  liability 
upon  other  persons.   Here  there  is  no  express  exemption. 
I^ere   is   no  direction  in    the    statute,  substituting    or 
making  any  other  persons  primarily  liable  so  as  to  exone- 
rate the  county.     The  act  authorizes  the  trustees  to  col- 
lect tolls  to  a  certain  amount,  and  it  points  out  a  variety 
of  different  purposes  to  which  they  are  to  be  applied,  but 
there  is  no  express  direction  for  applying  any  pkrt  of 
them   to  the  reparation  of  bridges.     They  are,  in   the 
first  place,   to    **   pay   and    discharge   alL  the   charges 
and  expenses  of  obtaining  and  passing  the  act,  and  shall 
apply  the  remainder  of  the  mbney  so  raised  in  erecting 
gates  or  turnpikes,  and  toll-houses,  and  in  amending, 
widening,  turning,  altering,  and  repairing  tlie  said  road, 
iand  in  defraying  the  necessary  costs,  charges,   and  ex- 
penses attending  the  same,  and  the  execution  of  the  act, 
and  in  making  such  other  payments  as  are  hereinbefore 
directed,  and  to  such  other  purposes^  as  are  hereinafter 
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mentioned,  and  to  no  other  use  or  purpose  whatsoever." 

There  is,  therefore,  in  this  clause,  no  express  direction  to 

apply  any  of  the  money  towards  the  repair  of  bridges  ^^ 

erected  under  the  authority  of  the  act.     But  it  is  con-  Inhabitajjts 

of        , 
tended,  though  there  are  no  express  words  directing  the  Oxfordshire 

trustees  so  to  do,  yet  they  are,  notwithstanding,  liable  to 
apply  the  tolls  in  that  way.     Now  I  will  assume  for  the 
present  that  they  are  under  that  obligation  ;  but  still,  in 
order  to  exonerate  the  county,  the  defendants  ought  to 
have  alleged  in  their  plea,  and  proved  at  the  trial,  that 
the  trustees  had  at  that  moment  sufficient  funds  in  order 
to  have  done  those  repairs,  the  expense  of  which  would 
otherwise  have  attached  on  the  county  at  large.     Even, 
however,  if  that  could  be  proved,  it  would  not  be  an 
answer  to  this  indictment,  because,  unless  the  act  of  par- 
liament has  made  the  trustees  primarily  liable,  the  com- 
mon law  obligation  in  the  first  instance  attaches  upon 
the  county.     If,  indeed;  the  trustees  have  funds  which 
are  available  for  this  purpose,  the  county  has  a  right  to 
look  to   those   funds  and  see   that  they  are   properly 
applied ;  but  the  common  law  obligation  attaches  to  the 
county  in  the  first  instance.     The  cases  of  Rex  v.  The 
West  Riding  of  Yorkihire  (a),  and  Rex  v.  Netherthong 
(4),  are  plain  and  direct  authorities  on  this  point.    In  the 
first  case,  a  Jbridge  was  made  by  the  trustees  under  the 
authority  of  the  road  act.    The  county,  therefore,  had  no 
opportunity  of  resisting  the  building  of  that  bridge ;  they 
had  the  bridge  forced  upon  them ;  but  the  Court  was  of 
opink)n  that  they  still  came  under  the  obligation  of  repair- 
ing it  whenever  from  time  to  time  it  required  repair. 
Then  as  to  the  case  of  Rex  v.  Netherlhofigy  if  we  merely 
substitute  the  words  '*  county,"  for  "  township,'!  and 
"  bridge,"  for  "  road,"  it  is  precisely  in  point  with  the 
present.     There  the  road  was  made  in  pursuance  of  an 
(a)  2  East,  342.  {b)  2  B.  and  A.  179. 
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act  of  parliameot^  and  there  was  a  diuch  more  express 
(irovidion  in  the  act  than  here  ;  for  there  was  there  a  dis- 
9.  tinct  direction  that  the  trustees  should  from  time  to  time 

lNHABiTAtiT»  repair  the  road  out  of  the  monej  collected  by  the  tolls. 

OxFoRDSHiitB  Notwithstanding  that,  upon  an  indictment  against  the 

township  for  not  repairing  the  road,  it  was  held,  that  as 
the  township  stood  in  the. place  of  a  parish,  and  as 
parishes  were  liable  in  all  parts  of  the  kingdom  to  repair 
their  own  roads,  the  indictment  was  well  brought.  The 
cases  of  Rex  v.  Kent  (a)  and  Rex  v.  Lindsey  (6),  though 
they  to  a  certain  degree  bear  on  this,  yet  are  distinguish- 
able from  it.  In  each  of  those  cases  there  was  a  ford 
crossing  a  river  which  had  been  passable  for  the  public. 
An  act  of  parliament  passed  in  each,  giving  to  the  navi- 
gation companies  power  to  apply  the  water  of  the 
streams  to  their  own  purposes,  as  they  thought  neces- 
sary, and  to  erect  such  bridges  as  they  deemed  requisite. 
They  erected  bridges  over  places  where  there  had  been 
fords,  and  destroyed  the  fords.  In  consequence  of  their 
neglecting  to  repair  the  bridges  so  erected,  indictments 
were  preferred  against  the  counties.  *'  No,*'  said  the 
Court,  '^  the  counties  are  under  no  obligation  to  repair 
these  bridges.  They  were  not  erected  for  the  benefit  of 
the  counties,  nor  for  any  public  purpose  whatever ;  but, 
for  the  private  purposes  of  the  navigation  companies 
respectively ;  and  therefore,  all  the  obligation  that  lies 
upon  the  counties,  is  to  restore  the  fords  to  the  state  in 
which  they  were.  But  if  you  want  the  bridges  repaired, 
you  must  indict  the  trustees  under  the  acts  of  parliament 
by  which  they  have  substituted  the  bridges  in  lieu  of  the 
fords  for  their  own  purposes.^*  Upon  general  principles, 
therefore,  as  well  as  respects  the  provisions  of  this  act  of 
parliament,  I  think  the  obligation  of  repairing  this  bridge 

(a)  1 3  East,  220.  {by  14  Id.  8 17. 
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fies  upon  the  county  of  Oxford,  and^  therefore^  there 

mast  be  judgment  for  the  crown. 

The  Kino 

HoLROTD,  J. — I  am  of  the  same  opmion.  The  last  Inhabitants 
two  cases  referred  to  by  my  brother  Bayley  are  distin-  Qxfordshirb 
guishable  from  the  present.  In  those,  the  bridges  were 
built  for  the  private  purposes  and  benefit  of  the  trustees. 
It  is  true  that  when  built  they  were  used  by  the  public, 
but  the  object  of  building  them  being  for  private  advan- 
tage, the  Court  held  the  counties  not  liable  to  keep  them 
in  repair.  In  this  case,  the  bridge  is  not  built  for  any 
private  object,  but  expressly  for  the  benefit  of  the  public. 
I  am,  therefore,  of  opinion,  that  the  moment  the  bridge 
in  this  instance  was  built  by  the  trustees,  the  common 
law  liability  of  the  county  attached  to  keep  it  in  repair.  I 
apprehend  the  principle  applicable  to  parish  roads  is 
equally  in  point  with  county  bridges.  Although  trustees 
tAay  be  appointed  to  keep  a  turnpike  road  in  repair,  and 
have  tolls,  ^hich  they  are  bound  to  apply  to  that  purpose, 
jet  those  tolls  are  merely  in  aid  of  the  parish,  and  that  ob- 
ligation upon  the  trustees  does  not  supersede  the  liability 
of  the  parish  at  common  law  to  keep  the  road  in  repair* 
The  only  question  in  such  cases  is,  whether  the  road  is  a 
public  highway,  for  if  it  be,  the  parish  is  primarily  liable, 
though  the  tolls  collected  under  the  turnpike  act  are 
applicable  in  aid  of  the  parish.  The  act  in  this  case 
gives  the  trustees  power  to  raise  money  by  tolls,  but  they 
are  not  liable  beyond  the  amount  which  they  may  lawfully 
collect,  nor  indeed  are  they  bound  to  lay  out  all  they 
collect,  assuming,  that  they  can  with  propriety  apply  the 
tolls  to  other  purposes  beside  repairs.  All  the  cases  go 
to  this,  that  if  there  be  no  direct  obligation  substituted 
for  that  which  by  law  attaches  to  the  parish,  in  the  case 
of  a  highway,  or  to  a  county  in  the  case  of  public  bridges, 
the  original  primary  obligation  remains  on  the  parish  and 
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the  county  severally  and  respectively.     In  an  anonymous 
Th  K  ^^^^  ^^  Lord  Raymond^s  Reports  («),  it  is  laid  down  by 

v.  Lord  Holt  J  that  if  particular  persons  are  made  charge- 

Inhabitants   ^j^j^  ^^  ^j^^  repairs  of  highways  by  a  statute  lately  made, 

Oxfordshire  and  become  insolvent,  the  justices  of  the  peace  may  put 
*  that  charge  upon  the  rest  of  the  inhabitants.  That  doc- 
trine is  strongly  applicable  to  this  case,  although  not  the 
case  of  a  bridge.  So  in  Rex  v.  Sheffield  (i),  which  is  a 
stronger  case,  it  was  held^  that  if  the  inhabitants  of  a 
township,  bound  by  prescription  to  repair  the  roads 
within  the  township,  expressly  be  exempted  by  the  pro- 
visions of  a  road  act  from  the  charge  of  repairing  new 
roads  to  be  made  within  the  township,  that  charge  must 
necessarily  fall  upon  the  rest  of  the  parish.  Upon  the 
principle  of  those  cases,  and  relying  also  upon  the  dpc- 
trine  in  Rex  v.  The  West  Riding  of  Yorkshire  and  Rex  v, 
Netherthongf  I  am  of  opinion,  that  the  primary  obligation 
of  repairing  this  bridge  when  built,  becoming  ipso  facto 
upon  the  county,  and  there  being  no  express  exemption 
in  this  act  of  parliament,  the  judgment  ought  to  be 
entered  for  the  crown. 

LiTTLEDALE,  J. — I  think  that  the  liability  of  the 
parish  to  repair  roads,  and  of  the  county  to  repair  bridges, 
both  stand  upon  the  same  footing,  and  must  be  governed 
by  the  same  principle.  This  is  laid  down,  in  several  de- 
cided cases,  the  strongest  of  which  is  Rex  v.  Netherthotig, 
the  priuciple  of  which  is,  I  think,  conclusive  of  the  pre- 
sent question.  I  am  of  opinion  that  the  onus  does  not 
lie  upon  the  trustees  to  shew  that  they  have  no  funds 
sufficient  to  repair  this  bridge.  The  primary  liability  to 
repair  is  on  the  county,  and  if  the  defendants  meant  to 
avail  themselves  of  any  funds  in  the  hands  of  the  trustees 
applicable  to  that  purpose,  the  fact  ought  to  be  expressly 
(a)  1  Lord  Raym.  725.  (Ji)  2  T.  R.  106. 
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alleged  in  their  plea  and  proved  in  evidence^  although  I 

think  that  would  be  no  answer  in  law  to  this  indictment;     _. 

r  -1  r      ,  ,.     , ,  ,  'The  Kino 

lar^  supposing  there  are  funds  applicable  to  such  a  pur-  v. 

pose;  they  would^  according  to  the  principle  of  Rex  v.  Inh^^'tamts 
Netherthong,  be  applicable  only  as  an  auxiliary  fund  to  OxpoRDsaiRE 
the  country  rate. 

Judgment  for  the  crown. 


The  Puke  of  Somerset  v.  The  Inhabitants  of  the 

Hundred  of  Mere. 

This  was  an  action  on  the  statute  9  Geo.  I.  c.  2^.  to  The 9  Geo,  1. 

recover  a  compensation  for  an  alleged  wilful  and  malicious  ^'  ^^  **  ®; 

■^  ®  requires  that 

destruction  of  the  plaintiff's  property  by  fire.     At  the  oil  the  ser- 
trial  before  Garrow,  B.  at  the  Salkbury  Summer  assizes,  ih^ care^^ 
1824,  a  verdict  was  taken  for  the  plaintiff,  damages  c£400.  Property  wil- 

subject  to  the  opinion  of  the  Court  upon  the  following  by  fire,  shah 
(*ggg  •  '  be  examined 

*  before  a  ma- 

The  Duke  of  Somerset,  before  and  at  the  time  of  the  gistrate,  be- 

fires  hereinafter  mentioned,  was  the  proprietor  of  Rod-  caiTiue  the"^"^ 
mead  Farm,  in  the  parish  of  Maiden  Bradley,  in  the  hundred  for 
hundred  of  Mere,  and  county  of  Wilts.     In  November,      where  in 

1820,  the  duke  let  this  farm  by  indenture  of  lease,  which  ««  action  on 
,  r         1        •/.  PI-  r  this  statute, 

IS  to  be  referred  to  if  necessary  as  part  or  this  case,  for  a  by  the  6wner 

term  of  seven  years,  to  Cornelius  and  Joseph  Large,  as  fr^F^^}^ 

joint  lessees.     Cornelius  was  the  actual  occupier,  and  stroyedbyfire, 

Joseph  was  joined  in  the  lease  as  a  security.    The  lease  hundred  i^t 

has  never  been  surrendered.     In  Februari/,  1 822,  a  dis-  appeared  that 

tress  was  made  upon  the  premises  for  rent ;  and  shortly  steward  who  ' 

afiterwards  Cornelius  Larse  left  the  farm,  and  never  after-  '*^®*^  a  mile 

.  *=*  ,  and  a  quarter 

from  the  property,  had  the  general  snperintendance  of  it,  and  several  labourers  em- 
ployed under  him,  worked  on  the  spot,  and  had  the  actual  care  of  it,  but  the  steward 
only  was  examined  before  the  magistrate: — ^Held,  that  the  requisites  of  the  statute 
were  not  complied  with,  and  that  the  action  was  not  maintainable. 

Quere,  Whether  a  steward  i&a  servant,  within  the  meaning  of  this  act. 

VOL.  HI.  H 


The  Duke 
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1825.  vrards  returaed  to  occupy  it.  Upon  his  dejkuting, 
Joseph  Large  entered  upon  the  occupation,  having  pur- 
^""^  chased,  for  about  i*800,  nearly  the  whole  of  the  goods 
Somerset  ^^^^  ^j^^  premises,  under  that  distress.  On  the  28tli  May 
Imhabitants  some  person  claimed  the  interest  in  the  premises  as  pro- 
or  jyiERE.  yigiQnai  assignee  of  Joseph  Large,  and  took  possession, 
.  and  Joseph  Large  acted  under  him.  In  the  middle  of 
June,  however,  Joseph  Large  also  left  the  farm,  and  never 
afterwards  returned  to  occupy  it.  Joseph  Large  departed 
in  the  middle  of  the  hay  harvest,  leaving  an  arrear  of 
wages  due  to  his  labourers,  when  Michael  Fesling,  the 
duke's  steward,  who  lived  about  a  mile  and  a  quarter 
from  Rodmead  Farm,  in  order  to  secure  the  produce, 
gave  directions  to  one  Neate,  the  under-steward,  to  pay 
the  labourers  the  arrears  due  to  them,  and  continue  to 
employ  them  in  the  hay-making,  which  was  completed 
under  his  directions,  and  at  die  expense  of  the  duke. 
The  persons  so  employed  and  paid  by  the  duke's 
steward,  used  the  stables  in  the  farm  with  their  teams 
and  horses.  The  hay  having  thus  been  harvested,  on  the 
night  of  the  29th  of  June,  a  barn  with  three  floors,  a 
range  of  stables,  a  range  of  cart-houses,  a  range  of  sheds 
for  cattle,  several  out-houses  and  pig-sties,  altogether  of 
the  value  of  much  more  than  £9,00,  together  with  straw 
in  the  bam,  the  produce  of  the  fiarm  during  Largess  occu- 
pation, to  the  value  of  £45,  and  a  threshing  machine 
erected  by  the  duke,  and  demised  with  the  premises,  M'ere 
consumed  by  a  fire,  which  the  jury  found  was  wilfully 
and  maliciously  lighted  by  an  unknown  incendiary. 
Within  two  days  after  the  fire,  the  duke's  steward  gave  to 
three  inhabitants  of  the  parish  of  Maiden  Bradley,  the 
notice  required  by  the  statute,  and  within  four  days  after 
the  fire,  gave  in  his  examination  on  oath  to  a  magistrate 
of  the  county,  residuig  at  Westbury,  about  eight  or  nine 
miles  from  Rodmead,  but  not  in  the  hundried  of  Mere,  as 


EASTER  TERM^  SIXTH  GEO.  IV. 

the  nearest  magistrate  that  could  theb  be  got  by  the  said 

M.  Fesliffgr^     By  the  lease  to  the  Larses.  the  straw 

.     .        The  Dure 
raised  on  the  farm  was  to  be  consumed  on  the  premises,  of 

and  what  was  unconsumed  at  the  expiration  of  the  term     Someb^bt 

was  to  be  left  on  the  farm;   and  the  Larges  were  also  iNflABrTANxs 

under  covenant  to  repair,  and  leave  in  repair  the  premises,      ^     ^^^' 

without  any  exception  in  respect  of  damage  done  by  fire. 

The  Larges  never  having  returned,  the  duke's  isteward, 

on  the  8th  of  Juliff  distrained  for  rent  due  at  Midsummer , 

and  gave  a  notice  of  distress,  in  which  the  farm  and  lands 

were  stated  to  be  then  in  the  possession  of  the  Larges,  aa 

tenants  of  the  farm  ;  which  notice,  if  necessary,  is  to  be 

referred  to  as  part  of  this  case.     Under  that  distress  he 

took  all  the  produce  of  the  farm,  consisting  chiefly  of 

growing  crops,  which  were  subsequently  harvested  on  the 

premises,  under  his  directions,  and  at  the  expense  of  the 

duke,  but  no  further  steps  were  taken  with  respect  to  the 

goods  and  crops  so  taken  as  a  distress  as  aforesaid.     A 

staddle  bam  was  filled  with  wheat,  of  which  there  was  a 

also  a  separate  rick,  and  the  labourers  employed  had,  as 

before,  the  use  of  the  stables.    At  the  respective  times  of 

the  said  fires  the  house  was  locked  up,  and  the  Larges 

had  the  key,  and  there  were  some  cheesevats  belonging 

to  them  in  the  house.    The  premises,  being  in  other 

respects  unoccupied,  werei,  on  the  night  of  the    15th  of 

September  J  again  wilfully  and  maliciously  set  on  fire  by 

an  unknown  incendiary  ;   when  the  staddle  barn,  worth 

about  c£250,   seventy  stacks  of  threshed'  wheat  lying 

therein,  part  of  the  produce  of  the  distress,  and  worth 

i'TO,  a  wheat  rick,  part  of  the  produce  of  the  distress, 

and  worth  .£100,  a  heap  of  straw  in  the  farmyard,  part 

of  the  produce  of  the  distress,  and  worth  £^  :  10s.,  were 

entirely  consumed.     Within  two  days  after  the  fire  the 

duke's  steward  gave  notice  thereof  to  the  inhabitants  of 

Maiden  Bradley  aforesaid,  and  within  four  days  after  the 

H  2 
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fire  gave  in  his  examination  upon  oath  before  Sir  Richard 
C.  Hoare,  Baronet,  a  magistrate  of  the  county/ inhabitbg 
within  the  said  hundred  of  Mere.  The  incendiary  was 
never  discovered,  and  this  action  was  commenced  more 
iMHAniTAVTS  than  six,  and  within  less  than  twelve  months,  from  the 
^^  '*     time  of  both  fires. 

Bingham,  for  the  plaintiff.  '  The  question  now  before 
the  Court  depends  upon  the  construction  which  they 
will  give  to  the  7th  and  8th  sections  of  the  act  of  parlia- 
ment, with  reference  to  the  peculiar  facts  of  this  case ;  and 
in  order  to  sustain  his  action,  the  plaintiff  must  make  out 
two  propositions:  first,  that  he  had  a  legal  interest  in 
all  the  property  destroyed  at  the  time  of  its  destruction, 
and  second,  that  he  has  given  in  a  8u£5cient  notice  and 
examination,  pursuant  to  the  statute.  First,  as  to  the 
plaintiff's  interest  in  the  property.  This  statute  is  reme- 
dial as  well  as  penal,  and  the  remedial  parts,  therefore, 
are  to  be  construed  liberally.  It  does  not  define  the  in- 
terest  which  it  requires  a  party  seeking  redress  under  its 
provisions  to  have;  it  says  merely  that  every  person  who 
shall  sustain  damage  shall  be  entitled  to  a  remedy.  The 
plaintiff  has  sustained  damage^  therefore  the  precise  na- 
ture of  his  title  to  or  interest  in  the  property  is  immate- 
rial. He  was  cultivating  the  farm  at  the  time  of  the  fire. 
The  destruction  of  the  bams  has  compelled  him  to  hire 
others,  that  is  a  damage;  the  sale  of  the  crops  seized 
under  the  distress  has  been  postponed,  that  is  a  damage; 
and  the  jury  by  their  verdict  have  found  that  he  has  sus- 
tained damage.  Second,  as  to  the  notice  and  examina- 
tion. And  here  three  questions  arise:  first,  whether 
the  property  destroyed  was  the  plaintiff's  property ;  se- 
cond,  whether  the  person  who  gave  in  the  examination 
before  the  magistrate  was^he  plaintiff's  servant;  and 
third,  whether  that  person  had  the  care  of  the  property. 
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Now  the  property  destroyed  must  have  belonged  to  the 
plaintiff^  or  he  could  not  have  sustained  damage,  and     Jj^^^V 
the  jury  must  have  been  satisfied  that  it  did,  or  they  of 

would  not  have  given  him  damages.     But  as  against  a  ^^ 

wrong-doer  it  was  clearly  his,  for  as  against  a  wrong-doer  Inhabitahts 
any  man  may  call  that  property  his  own  of  which  he  has  * 

the  bare  possession,  however  tortious,  and  to  which  the 
wrong-doer  shews  no  title,  Cary  v.  Holt  (a).  In  this 
point  of  view  every  landlord's  premises  are  his  own,  as 
well  as  his  tenants.  If  the  plaintiff  had  been  able  to  pro- 
secute the  offenders  in  this  case,  he  could  not  have  de- 
scribed the  buildings  in  the  indictment  as  the  property  of 
the  tenants,  who  had  deserted  them;'  he  must  have  de- 
scribed them  as  his  own :  because  he  having  retaken  pos- 
session, the  property  was  not  in  them,  but  in  biin. 
Armorie  v.  Delamirie (b),  Drayton  v.  Ddle{c)y  and  Hull 
V.  Fickersgill  (d),  are  all  authorities  in  support  of  that 
rule  of  pleading,  and  all  therefore  support  the  principle 
now  laid  down.  But  thefe  is  one  case  of  Coombs  v.  Brad" 
ley  (e),  decided  upon  the  statute  of  Winton  {/),  which 
seems  in  pari  materia  and  fully  in  point  with  the  present* 
There,  ^'  in  an  action  against  the  hundred,  the  plaintiff 
declared  that  he  was  possessed,  ut  de  bonis  propriis  suis 
&c.  The  jury  found  the  plaintiff  was  a  servant,  and  was 
robbed  upon  the  road  of  30/.  of  his  master's  money,  and 
20s.  of  his  own.  £t  per  Cur.  The  action  well  lies  by 
the  servant,  for  the  money  is  bis,  and  he  is  possessed  ut 
de  boois  propriis  against  all,  and  in  respect  of  all  but  him 
that  hath  the  very  right."  The  corn  distrained  for  rent 
was  certainly  isomewhat  in  a  different  situation  from  the 
buildings;  but  if  that  was  not  the  plaintiff's  property, 
whose  Y/BS,  or  could  it  be  ?  It  was  distrained  on  his  ac- 
count, and  was  in  his  possession,  and  must  have  been 

(fl)  Stra.  1838.         '   (6)Stra.  505.  (c)  3  D.  and  R.  534. 

(<0  1  B.  &  B.  282.  S.  C.  3  J.  B.  Moore,  612. 

(e)  2  Salk.  613.  S.  C.  4  Mod.  303.  Comb.  263.  (/)  13  Ed.  1.  c.  1. 
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described  as  his.  property  in  an  indictment,  if  it  had  been 
»,.    -r^  stolen.    Then  .the  person  who  save  in  the  notice  and  ex- 

of  anaination  was  the  pIsantifTs  servant,  and  had  the  care  of 

Somerset     ^^  premises,  within  the  meaning  of  the  act.     He  was  the 
IjfHABiTANTs  stcward,  and  a  steward  is  in  all  respects  a  servant;  for  he 
*^^*      receives  wages,  takes  orders-,  and  performs  services.     He 
had  also  the  care  of  the  premises.     It  is  peculiarly  the 
office  and  duty  of  ^  steward  to  have  the  care  and  manage- 
ment of  his  master's  premises.    The  case  finds  that  he 
resided  about  a  mile  and  a  quarter  from  the  spot  where 
the  offence  was  committed;   but  that  is  immaterial,  for 
he  had  the  care  of  the  whole  estate,  and  so  he  swore  in 
his  e^camination;    Upon  both  points,  therefore,  it  is  sub- 
•  mitted  that  the  plaintiff  has  made  out  his  right  to  main- 
tain this  action. 

'  Campbell,, contrii.  There  is  certainly  a  material  dis- 
tinction between  the  buildings  and  the  com,  but  the 
plaintiff  has  no  right  to  recover 'in  respect  of  either.  He 
bad  no  possible  interest  in  the  buildings  at  the  time  of 
the  fire,  for  he  had  granted  a  lease  of  them,  which  was 
then  unexpired,  and  which  had  not  been  surrendered 
either  in  fact  or  in  law.  He  was  only  the  reversioner, 
and  if  he  was  in  possession,  he  was  in  as  a  trespasser. 
The  ^tenant  indeed  had  left  the  farm,  but  he  had  taken 
the  key  of  the  house  with  him,  which  he  retained  up  to 
the  time  of  the  fire,  though  he  might  have  returned  it  at 
any  moment  if  he  had  intended  to  relinquish  possession. 
The  steward,  therefore,  had  no  authority  to  do  the  acts 
which  he  did,  for  the  tenant  was  as  much  in  the  lega 
possession  of  the  house  as  if  he  had  continued  in  the  ac 
tual  occupation  of  it.  [Bat/ley,  J.  It  has  been  held 
that  an  action  is  maintainable  by  a  reversioner,  or  a  trus- 
tee, under  the  1  G.  1.  st.  2.  c.  5.  for  damages  for  the 
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riotous  demolition  of  a  hou8€  (a).]    It  hajs  certainly  been 

so  held  with  reference  to  that'statute^  but  there  is  no  si-     xhe  Duke 

milar  decision  upon  the  9  G.  1 .  c.  22.  now  under  conside-     ^     ^^ 

.  -,  Somerset 

ration.     If  the  tenant  had  continued  in  th^  actual  occu-  v. 

pation  of  the  farm,  it  is  quite  clear  that  this  plaintiff  could  ^''ofM^RE." 
not  have  maintained  this  action,  and  that  the  tenant  might. 
The  7  th  and  8th  sections)  whan  read  with  reference  to  each 
other,  seem  plainly  to  confine  the  remedy  to  the  occupier. 
The.  lease  granted  by  the  plaintiff  contained  a  covenant 
to  repair;  the  tenant  therefore  was  liable  to  the  plaintiff 
to  make  good  all  the  damage  done  on  this  occasion,  and 
if  so,  the  plaintiff  in  effect  sustained  no  damage.     Coombs 
V.  Bradley  is  very  distinguishable  from  the  present  .case, 
for  there  the  servant  had  the  legal  possession  of  the  pro- 
perty, but  here  the  legal  possession  was,  not  in  the  plain- 
tiff but  in  the  tenant,  and  the  property  must  have  been  laid 
to  be  in  the  latter  if  a  prosecution  had  been  instituted  against 
the  incendiaries.   But  even  if  the  plaintiff  might  maintain  an 
action  as; reversioner,  still  he  muBt  sue  as  reversioner^  and 
he  cannot  support  this  declaration  which  describes  him 
throughout  as  the  present  posisessor  and  actual  occupier 
of  the  premises.    [Holroyd,  J.    Did  not  the  plaintiff's 
act  of  taking  po.sses8ion  of  the  farm,  operate  as  a  suspeiv- 
sion  of  his  right  to  rent  from  the  tenant  f     Because,  if 
it  did,  his  possession,  though  wrongful,  is  still  a  good 
possession  as  against  a  wrong-doer.]    At  all  events  the 
plaintiff  cannot  recover  in  respect  of  the  com  burned  at 
the  second  fire.    That  had  been  distrained  under  the  i  1 
G.  2.  c.  VQ.  and  was  in  custodift  legis;  the  plaintiff,  there- 
fore, had  no  possession  of  or  property  in  it,  for  the  dis- 
tress does  not  alter  the  property,  so  as  to  take  it  from  the 


(a)  Vide  Jcsser  V.  Gifford,  4  Burr.  2141.  and  Pritchetv,  Waldron. 
^  T.  R.  14. 
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tenant  and  give  it  to  the  landlord^  Moore  v.  Pyrke  (a). 
By  the  2  fV.&,  M.  sess.  1.  c.  5.  s.  2.  the  plaintiff  had 
of  authority  to  sell  this  corn  under  the  distress,  but  that  was 

Somerset     ^i\.   t^g  property  still  remained  in  the  tenant,  and  the 
Inhabitants  possession  was  in  the  law;  for  a  landlord  who  had  dis- 
of  Meae.      irained  goods  has  no  property  in  them,  and  cannot  main- 
tain trover  for  them,  Momux  v.  Goreham  (h).    The  9 
G.  1 .  c.  £2.  gives  no  remedy  for  consequential  damages, 
%erefore  the  plaintiff  is  not  entitled  to  any  remedy  for 
the  damage  occasioned  by  the  postponement  of  the  sale. 
Then,  the  notice  and  examination  given  in  by  the  plaiiH 
tiff's  steward  do  not  satisfy  the  requisitions  of  the  act. 
It  must  be  admitted  that  a  steward  is  a  servant,  though 
he  can  hardly  be  called  a  menial  servant,  which  is  clearly 
what  the  legislature  meant   to  designate.     Assuming, 
however,  that  he  is,  in  the  general  sense  of  the  word,  the 
servant  of  the  plaintiff,  and  admitting,  therefore,  that  the 
notice  given  by  him  would  be  sufficient;  still  he  certainly 
was  not  the  servant  who  had  the  care  of  the  premises, 
and  therefore  the  examination  given  by  him  most  clearly 
will  not  suffice.     It  is  said,  he  swears  that  he  had  the 
care  of  the  premises,  but  his  oath  is  not  evidence  upon 
that  point  here.     He  lived  far  from  the  spot ;   he  had  no 
actual,  and  constant  and  personal  care  of  the  premises  or 
property :   he  was  only  the  superintendant  of  other  per- 
sons who  had,  and  who  therefore  ought  to  have  been  the 
parties  examined.    The  servants  examined  n^ust  be  those 
who  have  the  actual  care  of  the  property,  and  who  by 
their  constant  proximity  to  it  have  the  best  means  of 
knowledge  of  the  circumstances  of  the  fire  and  the  per- 
sons of  the  incendiaries.      \_Baylei/f  J.     Must  not  the 
offence  originate  in  malice  against  the  party  suing,  in 

(a)  11  East,  54. 

(b)  2  Selwyn's  N.  P.  1196*  »d.  Ed  MSS.  Case. 
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order  to  support  the  action  ?]  Undoubtedly  it  must^  and 
has  been  recendy  so  decided^  Curtis  v.  The  Hundred  of 
Godley  (a).  There  is  nothing  to  prove,  or  to  raise  the 
presumption  of  malice  against  the  Duke  of  Somerset  in 
this  case;  the  malice,  if  any,  must  have  been  against  the  Inhabitants 
tenant.  [Bayley^  J.  There  is  also  another  difficulty.  ^»  Mere. 
I  think  it  has  been  held  that  where  there  are  more  ler- 
vasts  than  one  in  the  care  of  property  wilfully  burned  or 
destroyed,  they  must  be  all  examined  before  the  magis- 
trate: if  so,  as  there  were  evidently  more  than  one  in  the 
care  of  this  property,  and  only  one  was  examined,  is  not 
tbat  a  fatal  objection  to  the  action  ?]  It  certainly  has 
80  been  held;  and  th«  objection  is  clearly  fatal  in  ihis 
case. 

Bingham,  in  reply.  There  is  certainly  no  proof  of 
malice  against  the  plaintiff,  but  the  facts  of  the  case  afford 
the  strongest  presumption  of  it.  There  is  no  other  per-> 
son  here  against  whom  malice  could  be  felt,  and,  in  that 
respect,  this  case  differs  essentially  from  Curtis  v.  The 
Hundred  of  Godley^  It  is  true  that  there  were  other 
servants  besides  the  steward  employed  upon  the  premises, 
and  upon  this  very  property;  but  they  had  no  charge  of 
it;  DO  confidence  or  trust  was  reposed  in  them:  the 
steward  was  the  confidential  servant,  he,  and  he  only,  had 
the  care  of  the  property,  and  he  was  the  only  proper  per* 
son  to  be  examined  on  the  subject.  Nesham  v.  ^rm- 
Urong  (b)  differs  from  this  case,  for  there  several  partners 
were  jointly  interested  in  the  property,  but  here  the  parties 
not  examined  are  the  inferior  servants  of  the  one  only 
person  who  haf  any  interest  in  the  property  at  all.  The 
present  construction  of  the  statute  is  confirmed  by  the 
judgment  of  Best,  C.  J.  in  the  late   case  of  Short  v. 

(a)  Aote,  vol.  ii.  419.  {b)  1  B.  dnd  A.  146. 
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IQ25.       Hubbard  (a);  JxaACi-osIy  v.  Wadsmrth  (b)  is  an  addi- 

^'^^'^^       tional  authority  for  saying  that  the  plaintiff  here  had  such 

The  DuKfi  .  -  I  •  -vi  •     ^ 

of  a  special  occupancy  as^ave  bim  a.titie  against  a  wrong- 

SoM EKSET     doer,  and  therefore  entitles  him  to  aiaio/taio  this  action. 

V. 
IHBABITAKTS 

of  Meabi  Batley,  J. — Upon  the  first  point,  namely,  whether 

the  plaintiff  had  such  an  interest  in  the  property  destroyed, 
as  .entitles  him  to  a. remedy  under  the. statute,  T  do  not 
think  it  necessary  to  give  any  opinion,  because  my  judg- 
ment  is  formed  entirely  upon  the  second  point,  namely, 
the  sufficiency  of  the  notice  and  examination.    The  ob- 
ject of  the  proviso  in  section  8.,  M'hich  makes  them  ne- 
cessary, clearly  was,  that,  before  the  injured  party  should 
be  allowed  to   bring  his  action  for  compensation,  he 
should  give,  by  himself,  or  his  servants,  the  best  proof 
he  could  that  the  offenders  were  unknown,  and  that  all 
possible  information,  tending  ,to  the  discovery  of  the  of- 
fenders, should  be  obtained  from  all  the  p^Eirties  capable 
of  giving  it.    It  was  upon  this  principle  that  Nesham  v. 
Armsirongy  which  was  an  action  upon  the  i  G.  1 .,  the 
words  of  which  are  similar  to  those  of  the  9  G.  I.,  was 
decided,  and  it  was  .there  held,  that  where  more  than  one 
person  had  the  care  of  the  houae^  the  Examination  of  one 
only  was  not  sufficient.    That  decision  applies  directly 
to  the* present  case.    One.  servant  only  was  examined 
here.    The  farm  was  under  his  superintepdaiice,  but  the 
properly  was  in  the  actual  care  and  custody  of  other 
servants  employed  under  h|m,  who  resided  both  by  day  ' 
and  night  much  nearer  to  the  premises  than  him,  and 
who  were,  consequently,  in  every  point  of  view,  much 
more  likely  to  give,  information,  and  miifch  more  proper 
to  be  examined..    Upon  this  single  ground,  therefore, 
that  the  examination,  of  the  .steward  was.  not  an  exami- 

(o)  9  Bing.  230.         (b)  6  East,  602.     See  1  Inst.  4.  b.  Fitz.  Abr. 
Tres.  149.     Bro.  Abr.  Tres.  273.  and  3  Burr.  1826. 
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nation  of  the  servants  who  bad  the  care  of  the  buildings 

and  property,  within  the  meaning  of  the  statute,  I  am' of 

.  .      ,,        1        1  •    •«•  •      •      1  •         •  1     The  Duke 

opinion  that  the  plamtitT  cannot  maintain  this  action,  and  qf 

that  judgment  of  nonsuit  must  be  entered.  Someeset 

Inhabitants 


HoLBOYi),  J. — I  am  of  the  same  opinion.  I  think 
the  proviso  of  the  statute  has  not  been  complied  with, 
either  in  the  letter  or  the  spirit.  It  seems  to  me 
that  the  only  servants  who  had  the  care  of  the  property,  ^ 
^ere  not  examined,  for  that  the  steward  had  only  the 
SDperintendance  of  the  inferior  servants,  and  had  himself 
nothing  like  the  care  of  the  property.  Upon  this  ground, 
it  is  quite  clear  that  the  action  is  not  maintainable. 

LiTTLEDALE,  J. — In  Order  to  comply  with  the  terms 
of  the  proviso,  all  the  servants  who  have  the  care  of  the 
property  must  be  examined ;  here  not  one  of  them  was 
examined;  for  I  cannot  consider  the  steward  as  a  servant, 
having  the  care  of  the  property,  either  in. common  par- 
lance, or  within  the  meaning  of  the  act. 

Judgment  of  nonsuit. 


of  Meee. 
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Chatfielh,  Clerk,  v.  Ruston. 

Declaration^  in  replevin.     Avowry  that  defend-  By  a  private 

ant,  being  overseer  of  the  poor  of  the  parish  of  Chatteris  ^^^^f^^^  »c* 

in  the  county  of  Cambridge,  seized  and  took  plaintifTs  parish  were 

goods  in  satisfaction  of  rates  in  arrear,  under  the  autho-  ^^  ^j^^  thereof 

rity  of  the  statute  43  Eliz.  c.  2.     Plea  in  bar,  setting  out  »  yearly 

money  pay- 
ment by  way  of  compensation,  (to  be  calculated  with  reference  to  the  annual  value 
of  the  tithes  and  the  price  of  corn  for  a  certain  number  of  bye-gone  years,)  directed 
to  be  made  to  the  vicar  quarterly,  **  free  and  clear  of  all  rates,  taxes  and  deductions 
whatsoever  :** — Held,  that  these  latter  words  exempted  the  vicar  from  poor's  rates  in 
respect  of  the  money  so  directed  to  be  paid  to  bioi. 
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a  private  act  of  49  Geo.  S.,  entitled^  '^  An  act  for  inclosing 
lands  in  the  parish  of  Chatteris^  in  the  Isle  of  Ely,  Hi  the 
county  of  Cambridge  ;'*  which  recited,  that  it  was  con- 
venient that  all  the  tithes^  both  great  and  small,  arisiag 
and  renewing  as  well  out  of,  in,  or  upon  the  said  open 
fields,  commonable  lands,  commons  and  low  grounds,  by 
the  said  act  intended  to  be  divided  and  allotted,  as  also 
out  of,  in,  or  upon  such  of  the  homesteads,  gardens, 
orchards  and  inclosures,  within  the  said  parish,  as  were 
liable  to  the  payment  of  tithes  in  kind,  should  be  abolished 
and  extinguished,  and  that  in  lieu  thereof  an  adequate 
compensation  should  be  made  to  the  impropriator  of  the 
impropriate  rectory  of  Chatteris  for  die  time  being,  and 
to  the  vicar  of  the  vicarage  of  Chatteris  for  the  time  being, 
by  an  allotment  in  manner  thereinafter  mentioned,  so  far  as 
respected  the  said  open  fields,  lands,  commons  and  low 
grounds,  and  by  an  annual  com  rent  as  thereinafter  men- 
tioned, so  far  as  respected  the  said  homesteads,  gardens, 
orchards  and  inclosures;  and  enacted,  that  the  said  com- 
missioners should  make  a  valuation  of  all  the  tithes,  both 
great  and  small,  arising  or  renewing  out  of,  in,  or  upon 
the  said  homesteads,  gardens,  orchards  and  inclosures, 
and  should  inquire  of  the  clerks  of  the  market,  or  of  the 
inspectors  of  com  returns  at  Wisbeach  in  the  Isle  of  £fy, 
what  had  been  the  average  price  of  good  marketable 
wheat  in  the  said  market  during  the  term  of  fourteen 
years  next  preceding  the  1st  January,  1809,  and  should 
in  aud  by  their  award  ascertain  and  set  forth  what  quantity 
of  such  wheat,  according  to  the  average  price  aforesaid, 
would  be  equal  in  value  to  all  the  tithes,  arising,  renewing, 
and  due  and  payable  out  of  or  for  the  said  homesteads, 
gardens,  orchards  and  inclosures,  according  to  the  valu- 
ation  to  be  made  as  aforesaid ;  and  that  there  should  be 
issuing  and  payable  to  the  said  impropriator  and  vicar 
respectively,  such  several  yearly  rents  or  sums  of  money. 
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ffte  and  clear  from  all  rates,  taxes,  and  deductions  tffAaN 
9oev^,  out  of  the  said  homesteads,  gardens,  orchards  and 
inclosures  respectively,  as  should  be  equal  in  value  to  the 
quantity  of  wheat  so  to  b^  ascertained  as  aforesaid ;  which 
ml  rents  or  sums  of  money  should  for  ever  aftennards 
be  payable  to  the  said  impropriator  and  vicar  respectively, 
in  such  proportions  and  manner  as  should  be  set  forth 
in  the  said  award  of  the  said  commissioners,  by  equal 
quarterly  payments  in  every  year.  Averment,  that  the 
commissioners  had  made  a  valuation  of  the  tithes,  and 
bad  ascertained  the  quantity  of  wheat  equal  to  them  in 
?alue,  and  had  made  their  award  pursuant  to  the  direc- 
tion9  of  the  act.  **  And  plaintiff  further  saith  that  after 
the  passing  of  the  act  and  the  making  of  the  award,  and 
befor^and  at  the  time  when  &c.,  he  was,  and  from 
thence  hitherto  bath  been,  and  still  is,  vicar  of  the  vicar* 
age  of  the  parish  of  Chatteris,  and  so  being  such  vicar, 
at  the  time  when  fiu:«  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  by  virtue  of  the  said  award,  entitled  to 
the  said  yearly  com  rent,  so  in  and  by  the  said  award  set 
forth,  ascertained  and  directed  to  be  paid  to  the  said  vicar 
for  the  time  being,  free  and  clear  from  all  rates,  taxes  and 
deductions  whatsoever.  And  plaintiff  further  saith,  that 
the  said  goods  in  the  declaration  mentioned  were  seized, 
taken  and  detained  by  defendant  as  overseer  of  the  poor  of 
the  parish  of  Chatteris,iind  as  a  distress  for  a  certain  sum 
of  money,  to  wit,  the  sum  of  <£76:  35.  Qd.,  rated  and  as* 
messed  on  the  25th  November,  1 823,  upon  plaintiff,  for 
and  in  respect  of  the  said  com  rents  so  ascertained- and 
directed  to  be  paid  to  plaintiff  as  aforesaid,  in  and 
by  a  certain  rate  and  assessment  made  and  assessed  ac- 
cording to  the  statutes  in  that  case  made  and  provided, 
for  and  towards  the  relief  of  the  poor  of  the  said  parish 
of  Chatteris,  and  which  said  sum  plaintiff  had,  before  the 
taking  and  detaining  the  said  goods,,  on  demand  refused 
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to  pay,  to  wit,  at"  &c.     Demurrer  to  the  plea,  add 

joinder  in  demurrer. 
Chatfield 

R0STON.  Tindalp  in  support  of  the  demurrer.     The  question 

intended  to  be  raised  on  these  pleadings  is,  whether  under 
the  inclosure  act  set  out  in  the  plea,  by  which  a  com 
rent  is  substituted  in  lieu  of  the  tithes  to  the  vicar  for  the 
old  inclosures,  such  com  rent  when  paid  into  the  hands 
of  the  vicar  is  rateable  to  the  relief  of  the  poor.  On  the 
part  of  the  defendant  it  is  contended,  that  it  is  still 
rateable  as  the  tithes  were,  before  the  passing  of  the  act. 
It  is  impossible  to  doubt,  that  the  object  of  the  legis- 
lature was  to  give  to  the  vicar  a  compensation  for  the 
tithes,  and  nothing  more.  The  statute  begins  by  reciting, 
that  it  was  convenient  that  all  the  tithes,  both  great  and 
small,  arising  and  renewing,  as  well  out  of  the  open  fields 
intended  to  be  divided  and  allotted  as  out  of  the  old 
inclosures,  should  be  abolished  and  extinguished,  and,  in 
lieu  thereof,  an  adequate  compensation  should  be  made 
to  the  impropriator  of  the  reetory  and  to  the  vicar,  re- 
spectively. As  far,  therefore^  as  this  recital  goes,  the 
object  of  the  legislature  was,  to  give  an  adequate  com- 
pensation in  lieu  of  the  old  tithes ;  and  when  regard  is 
had  to  the  mode  in  which  it  is  to  be  calculated,  it  is 
manifest,  that  such  only  w^as  the  intention.  It  goes  on 
to  enact,  that  the  commissioners  shall  first  make  a  yalu- 
ation  of  the  tithes,  both  great  and  small,  and  second, 
ascertain  what  quantity  of  wheat  is  equal  in  value  to  all  the 
tithes ;  and  then  it  enacts,  that  there  shall  be  issuing  and 
payable  to  the  impropriator  and  vicar  respectively,  such 
several  yearly  rents  or  sums  of  money,  free  and  clear  from 
all  rates,  taxes,  and  deductions  whatsoever,  out  of  the  old 
inclosures,  as  should  be  equal  in  value  to  the  quantity  of 
wheat.so  to  be  ascertamed.  If  the  argument  on  the  other 
side  is  well  founded,  that  the  com  rent  when  raised,  is 
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not  rateable  to  the  poor  in  the  hands  of  the  vicar^  that 
will  be  placing  the  vicar  in  a  better  situation  than  he  was 
before  the  passing  of  the  act,  for  at  that  time  his  tithes 
were  rateable.     Had  the  intention  of  partiament  been,  to      Huston. 
put  the  vicar'in  a  better  situation  than  he  was  before,  by 
repealing  the .  45  EUz--  c.  2.  with  (espect  to  hiin,  Ihey 
would  havd  said  so ;  but  the  act  is  totally  silent  upon  the 
subject.     Certainly  no  such  conclusion   can  be  drawn 
from  the  enactment,  that  this  is  to  be  a  com  rent ''  free 
and  clear  of  all  rates,  taxes,  and  deductions."     A  very 
sensible  construction  can  be  put  upon  these  words  with- 
out coming,  to  the  conclusion,  that  the  vicar  is  to  be  in  a 
better  situation  than  he  was  before.     The  rate  which  is 
imposed  on  the  parson  in  respect  of  the  tithe,  is  not  put 
upon  the  tithe  itself,  but  what  is  subsitituted  in  lieu  of 
the 'tithe.     If, ,  therefore,  there  may  be  by  law  a  rate  ini- 
posed  on  the  parson  whilst  he  is  receiving  the  tithes  in 
kind,  there  is  no  reason  why,  upon  being*put  in  the  same 
situation  by  the  receipt  of  a  com  rent  in  lieu  thereof,  he 
should  not  be  subject  to  the  same  liability  to  be  rated  as 
he  was  before.    The  mode  of  paying  him  the  tithes  does 
not  alter  the  principle  of  his  legal  liabilities.    This  mode 
of  putting  the  case  will  relieve  the  court  from  the  difii-  . 
culty  which  the  words  ^'  free  and  clear  of  all  rates,  taxes, 
and. deductions,  are  calculated  to  throw  in  the  way  of 
such  a  construction-.    All  that  is  said  by  the  act  is,  ^*  that 
there  shall  be  issuing,  and  payable  to  the  viear,  a  certain 
sum  of  money,  free  and  clear  of  all  rates,  taxes  and  all* 
deductions,  as  shdl  be  equal  to  the  value  of  the  tithes." 
The  only  object  of  the  words  "  free  and  clear  of  all  rates, 
&£•,"  was  to  declare  that,  as  between  the  vicar  and  the 
occupier  of  the  land,  there  shall  be  no  claim  by  way  of 
set  off  or  deduction  on  the  part  of  the  latter,  in  respect 
of  any  taxes  or  assessments  which  might  theretofore  have 
been  claimed;  but  it  does  not  follow,  that  because  the 
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tithe  is  paid  by  a  corn  rent  or  in  the  shape  of  money  into 
the  hands  of  the  vicar,  it  should  not  be  liable  to  the  same 
burdens  as  the  tithes  were  before.     These  words  may 
have  been  introduced  out  of  abundant  caution,  to  avoid 
the  operation  of  those  acts  of  parliament  which  impose 
taxes  either  upon  the  landlord  or  tenant,  and  to  prevent 
any  question  arising  as  to  the  clear  sum  to  be  paid  into 
the  hands  of  the  vicar,  but  still  leaving  the  vicar's  own 
liability  to  pay  rates  in  respect  of  tithes,  or  the  tithes 
worth,  without  reference  to  the  inclosure  act.    That  is 
the  principle  on  which  this  case  is  to  governed,  and  there 
are  one  or  two  cases  to  shew,  that  that  is  the  legitimate 
and  proper  construction.     In  Rex  v.  Lambeth  (a)  it  was 
held,  that  where  a  parson  allows  the  occupier  of  the  land 
to  retain  his  tithes,  still  he  is  liable  to  the  poor's  rate.     So 
if  there  be  a  modus  or  composition  real,  the  parson  is 
rateable  just  as  much  as  if  he  receives  the  tithe  in  kind. 
If  this  be  so,  what  difference  is  there  in  the  principle  of 
the  parson's  liability  in  this  case,  arising  from  the  cir- 
cumstance of  his  receiving  the  payment  secured  by  the 
inclosure  act  instead  of  his  tithes  in  kind  as  heretofore? 
It  cannot  be  said,  that  because  this  payment  is  called 
rent,  any  difference  arises.     There  is  no  magic  in  the 
word  rent.     Hie  court  must  look  to  the  nature  of  the 
payment.     Rents  in  one  sense  are  not  rateable  to  the 
poor;  but  if  the  substance  of  the  thing  be  a  money  pay- 
ment in  lieu  of  tithe,  the  same  liability  still  continues. 
*  The  substitution  of  a  com  rent  instead  of  the  tithe,  does 
not  vary  the  principle  on  which  the  payment  is  made. 
By  the  statute  43  E/iz.  c.  9.*  the  rate  is  imposed  not  upon 
the  tithe  itself  but  on  the  parson  in  respect  of  the  tithe. 
Here  therefore  the  rate  will  attach  upon  that  which  is  sub- 
stituted in  lieu  of  the  tithe.  For  this  Lowndes  v.  Home{b)  is 

(a)  Stra.  524.      See  Reg.  v.  Bartlett,  16  Vin.  Abr.  tit.  Poor.  427. 

(6)  2  Sir  W.  Bl.  1252. 
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m  express  authority.  A  corn  rent,  when  it  is  paid  into 
the  hands  of  the  parson  in  lieu  of  tithes  and  as  an  equi* 
valent,  is  still  rateable  under  the  words  of  the  statute  of 
Elizabeth.  There  are  one  or  two  cases  which  establish 
tbis  point.    [Here  the  Court  stopt  him.] 
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Marr^atj  contrd.  The  effect  of  the  statute  set  out  in 
the  plea  is  to  exempt  the  vicar  from  the  liability  to  pay 
poor's  rates,  and  no  other  construction  can  be  put  upon 
the  words  ^^  free  and  clear  from  all  rates,  taxes,  and  de- 
ductions whatsoever."  This  principle  is  established  by 
the  cases;  if  a  parson  lets  his  tithes  by  parol  for  a  year, 
then  he  is  considered  only  as  the  seller  of  the  tithes,  and 
he  is  still  rateable ;  but  if  he  makes  a  permanent  bargain 
by  lease,  binding  himself  during  the  whole  term  at  a  fixed 
unvarying  rent>  then  he  ceases  to  be  rateable,  and  the 
liabiUty  attaches  upon  the  lessee.  So  if  an  act  of  par- 
liam^it  gives  the  parson  a  compensation  in  lieu  of  tithes, 
free  from  all  rates,  taxes,  and  deductions  whatever,  he  ii 
also  exempt.  In  this  case  the  act  of  pariiament  gives 
the  clergyman  a  certain  corn  rent  in  lieu  of  his  tithes, 
which  is  to  be  paid  during  a  certain  number  of  years, 
without  any  variation  as  to  the  amount,  and  therefore  it 
is  to  be  construed  as  a  lease  of  the  tithes,  and  subject  tp 
the  same  rule  of  law.  The  case  of  Rex  v.  ZMmbeth,  as 
reported  in  8  Mod.  6 1,  is  an  authority  against,  instead  of 
being  in  favour  of  the  argument  on  the  other  side.  It 
appears  from  that  report  of  the  case,  that  the  parson  had 
let  the  tithes  on  lease,  and  that  the  lessee  bad  allowed  the 
occupiers  of  the  land  to  retain,  and  it  was  held,  that  the 
fanners  of  the  tithe  were  to  be  rated  ,•  but  it  was  added 
by  the  Court,  "  it  is  true  it  might  be  otherwise  if  ail 
under-lease  had  been  made  thereof."  The  case  pf 
Lowttdes  V.  Home  is  mainly  distinguishable  from  this. 

VOL.  III.  I 
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In  that  case  there  was  oo  provision  that  the  money 
should  be  paid  as  rent.  Here  the  language  of  the  act  is, 
that  there  should  be  issuing  and  payable  to  the  vicar  a 
yearly  "  rent"  out  of  the  old  inclosures,  which  makes  a 
material  distinction  between  the  two  cases.  But  it  is 
said,  on  the  other  side,  that  the  words  ^*  free  and  clear 
from  all  rates,  taxes,  and  deductions  whatsoever,"  may 
mean,  as  between  the  vicar  and  the  occupier  of  the  land, 
such  deductions  as  the  latter  might  theretofore  have  been 
allowed  to  make,  leaving  the  vicar's  liability  to  pay  poor 
rates  still  untouched.  The  act  of  parliament,  however, 
contains  the  words  "  rates  and  taxes.'*  It  cannot  be 
doubted  that  these  words  were  meant  to  include  "  all  pa- 
rish rates"  on  the  one  hand,  and  '^  all  parliamentary 
taxes"  on  the  other.  No  other  sense  can  be  given  to  the 
words.  The  next  case  applicable  to  this  subject  is  Rex 
V.  Toms  (a).  In  that  a  private  act  of  parliament  had 
passed  for  settling  the  rights  of  the  vicar  of  St.  Michael's^ 
Coventry,  and  by  one  section  it  authorized  the  making 
an  assessment  in  a  certain  mode.  By  a  subsequent  sec- 
tion an  option  was  given  to  the  parish  officers  to  raise  for 
the  vicar  yearly,  in  lieu  of  the  assessment  before  provided 
for,  a  sum  not  exceeding  300/.  and  not  less  than  280/. 
Vi^hich  was  to  be  paid  to  him  *'  clear  of  all  taxes,  deduc- 
tions, charges,  and  expenses,  parochial,  parliamentary, 
or  otherwise  whatsoever;"  and  Lord  Mansfield  held, 
that  although  the  claims  of  the  vicar  were  satisfied  by 
the  former  mode,  and  the  clause  appointing  that  mode 
did  not  contain  any  express  exemption,  yet  the  vicar  was 
not  liable  to  be  rated  in  respect  of  the  money  so  raised. 
Whereever  an  act  of  parliament  contains  an  exemption  in 
terms  similar  to  the  present  case,  either  with  respect  to  tithes 
or  tolls,  it  has  always  been  construed  sufficient  to  exempt 

(a)  1  Doug.  401. 
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property  from  poor  rates.    This  principle  was  recog- 
nized with  respect  to  tithes  in  Rex  v.  Topham  (a).     So 
-     .  -     t       1     1         1-1  „      Chatfield 

also  It  was  recognized  and  adopted  with  respect  to  tolls  v. 

in  Rex  v.  The  Hull  Dock  Company  (ft),  Rex  v.  The  CaU  R^ston, 
der  and  Hebble  Navigation  (c),  and  Rex  v.  The  Grand 
Junction  Canal  (d).  In  a  more  recent  case.  Rex  v.  The 
Justices  of  Buckinghamhire  {e),  where  the  question  was 
whether  a  rector  who  lets  his  tithes  by  parol  to  the  oc- 
cupiers of  lands^  i^  respect  of  which  the  tithes  arise^  and 
receives  a  half-yearly  composition  in  the  nature  of  rent, 
can  be  treated  as  an  occupier  of  tithes  within  the  mean- 

I  ing  of  the  general  highway  act,  13  Geo.  3.  c.  78*  s.  34. 
and  rateable  to  the  highways  in  the  parish,  the  -  Court 
entertained  considerable  doubt  upon  the  point,  and  there- 
fore refused  a  mandamus  to  justices  to  issue  a  warrant 
of  distress  to  levy  the  rate  on  the  rector.  But  nOhe  of 
these  cases  are  so  strong  as  the  present;  for  here  there  is 
a  specific  parliamentary  contract,  expressly  exempting  the 
vicar  from  all  rates  and  taxes.     The  commissioners  in 

;  making  their  computation  of  the  value  of  the  tithes  must 
be  supposed  to  have  calculated  what  would  have'  been 

I    their  equivalent^  free  from  the  payment  of  taxes  and  as- 
sessments, and  therefore  there  is  no  reason  whatever  for 
restraining  the  natural  import  of  the  words  of  exemption^ 
iiow  relied  upon.     On  these  grounds  the  avowry  is  an-  . 
swered  by  the  plea. 

Tindal,  in  reply.  It  is  assumed  on  the  other  side, 
that  the  commissioners  must  be  supposed  to  have  taken 
into  their  calculation  the  value  of  the  tithes,  exempt  from 
the  payment  of  taxes  and  assessments.    That  fact  does 

(fl)  12  East,  546.  (b)  1  T.  R.  219. 

(c)  1  B.  &  A.  263.  (fl?)  Td.  289- 

(e)  2  D.  &  R.  C89,  ante,  Vol.  1.  369. 
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not  appear  one  way  or  the  other^  and  therefore  cannot  be 
assumed.  The  question  is^  what  is  the  legal  interpreta- 
tion to  be  put  upon  the  statute  set  out  in  the  plea  ?  If 
it  be  clear  that  the  object  of  the  statute  was  merely  to 
give  to  the  vicar  a  compensation  in  lieu  of  the  tithes, 
which  would  otherwise  have  been  payable,  then  it  fol- 
lows, as  a  legal  conclusion,  that  the  words  '^  free  and 
clear  from  all  rates,  taxes,  and  deductions  whatsoever," 
mean  nothing  more  than  free  and  clear  from  all  rates  and 
taxes  as  between  the  occupier  of  the  land  and  the  vicar. 
The  words  of  exemption  relied  upon  cannot  receive  tbe 
unlimited  construction  contended  for.  Suppose  the  pro- 
perty tax  act  were  now  in  operation,  could  it  be  con- 
tended, for  a  moment,  that  the  vicar  would  be  exempt 
from  the  payment  of  that  impost  under  the  operation  of 
the  words  '^  all  rates,  taxes,  and  deductions  whatsoever  ?" 
Clearly  not;  and  therefore  the  argument  on  the  other 
side  shews,  that  the  obvious  intention  of  the  legislature 
was  to  prevent  disputes  between  the  vicar  and  his  pa*- 
rishioners,  by  providing  that  the  parson  shall  have  a  net 
sum  without  regard  to  such  taxes  and  rates  as  are  usually 
paid  by  the  occupier  in  the  first  instance;  but  still 
leaving  the  parson's  own  personal  liability  to  poor's  rates 
under  the  statute  of  Elizabeth^  in  respect  of  the  bene- 
ficial enjoyment  of  the  tithes  in  another  mode,  as  it  stood 
before.  If  the  legislature  had  intended  to  exempt  the 
parson  from  the  poor's  rate  in  respect  of  this  money 
payment,  it  would  have  said  so  in  terms ;  and  the  silence 
of  the  act  of  parliament  upon  this  point  shews  that  it 
was  not  intended  to  relieve  the  parson  from  bis  own  per- 
sonal liability  qui  parson.  The  case  of  Hex  v.  Toms  wa3 
well  decided,  but  it  does  not  apply  to  the  present  case, 
except  in  so  far  as  it  strengthens  the  argument  in  favour 
of  the  rateability  of  the  parson  in  this  instance.  There 
the  difficulty  arising  here  was  provided  for.     The  over- 
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sect's  having  first  to  make  an  assessment  upon  the  parish 
to  pay  the  parson's  stipend^  it  would  have  been  some- 
nvhat  singular^  if,  after  a  limited  sum  was  raised  for  that 
purpose,  the  parson's  income  was  to  be  subjected  to  a 
deduction  at  the  instance  of  the  same  persons  in  the 
shape  of  a  poor's  rate.  The  cases  with  respect  to  tolls 
are  wholly  inapplicable,  because  tolls  not  being  rateable, 
per  se,  it  was  necessary  to  introduce  into  canal  acts  such 
special  provisions  as  would  either  exempt  them  from,  or 
subject  them  to  rates,  as  matter  of  convention.  The  short 
answer  to  the  case  on  the  other  side  is,  that  if  the  le- 
gislature had  meant  to  exempt  the  vicar  from  poor's  rates, 
they  would  have  done  so  in  terms,  but  not  having  done 
so,  the  vicar  is  liable,  under  the  statute  of  Elizabeth,  to 
be  rated  as  other  parsons  and  vicars,  notwithstanding  the 
words  of  exemption  contained  in  this  inclosure  act. 


Chatfield 

V, 

RusTOir. 


Bay  LEY,  J. — Under  the  statute  43  Efiz,  c.  2.  there 
is  no  doubt  that  a  parson  or  vicar,  eo  nomine,  is  liable  to 
be  rated,  and  it  is  not  at  all  necessary,  in  order  to  bring 
him  within  the  operation  of  that  act^  to  shew  that  he  is 
an  occupier  of  lands  in  the  parish.  But  the  question 
here  is,  whether  there  is  or  is  not  an  exemption  in  this 
private  act  of  parliament  in  favour  of  the  present  plaintiff. 
This  act  was  a  matter  of  bargain  between  the  proprietors 
of  lands  on  the  one  hand,  and  the  vicar  on  the  other. 
They  were  to  make  their  own  terms,  and  specify  what 
those  terms  should  be,  and  then  from  seeing  the  language 
they  have  used,  we  are  to  determine  what  they  meant, 
and  what  it  is  the  legislature  has  sanctioned.  The  act 
begins  by  declaring  that  the  commissioners  shall  make  a 
valuation  of  the  tithes  arising  or  renewing  out  of,  in,  or 
upon  the  homesteads,  gardens,  orchards,  and  inclosures, 
&c.;  that  provision  will  operate  upon  every  homestead, 
garden,  orchard,  and  inclosure  in  the  parish,  and  there- 
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fore  will  be  a  benefit  connecting  itself  with  every  pro* 
prietor  in  the  parish,  because  from  and  after  the  passing 
of  the  act,  he  will  hold  his  property  free  from  the  pay- 
ment of  tithes,  which  must  have  a  natural  tendency  to 
increase  the  value  of  his  land,  by  enabling  him  to  obtain 
a  higher  rent.   When  the  commissioners  have  ascertained 
the  value  of  the  tithes,  they  are  to  inquire  what  has  beep 
the  .average  price  of  good  marketable  wheat  during  four- 
teen years  prior   to  1819>   and  then  set  forth   in  their 
award  what  quantity  of  such  wheat  would  be  equal  to 
the  value  of  the  tithes.     1  am  very  much  disposed  to 
think  that  upon  this  part  of  the  act,  the  commissioners 
could  not,  as  has  been  suggested,  make  up  the  value  of 
the  tithes  upon  the  principle  that  the  clergyman  would 
afterwards  be  liable  to  pay  rates  and  taxes  out  of  the 
money  which  he  received;  and  therefore  up  to  that  ex- 
tent I  go  along  with  Mr.  Tindal,  in  thinking  that  the 
bargain  on  the  part  of  the  vicar  would  be  for  the*  full 
money  value  of  the  tithes  if  sold  by  an  indifferent  person. 
Then  comes  the  provision  that ''  there  should  be  issuing 
and  payable  to  the  impropriator  and  vicar,  respectively, 
such  several  yearly  rents  or  sums  of  money,  as  should  be 
equal  in  value  to  the  quantity  of  wheat  so  to  be  ascer- 
tained;" but  these  payments  are  to  he  ^* free  and  ckar 
from  all  rates,  taxes,  and  deductions  whatsoever.'*     Now 
do  these  words  mean  anything?     If  they  do,  we  are  to 
say  what  their  meaning  is.    To  my  mind  the  sense  en- 
deavoured to  be  put  upon  them,  in  the  argument  for  the 
defendant,  is  by  no  means  satisfactory.     It  is  suggested, 
that  they  mean  free  and  clear  from  all  rates,  taxes,  and 
deductions  whatsoever,  as  between  the  vicar  and  the  oc- 
cupier, which  the  latter  would  be  entitled  to  set  off  prior 
to  that  period,  when  paying  his  tithes.     But  what  those 
deductions  are  to  be  is  not  pointed  out,  and  therefore 
there  is  no  satisfactory  solution  of  their  meaning.     The 
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words  are  either  useless^  or  they  must  have  some  mean- 
ing.   It  cannot  be  said  that  they  are  useless,  for  we  must 
not  assume  that  in  making  a  bargain  of  this  kind,  which 
was  to  be  sanctioned  by  act  of  parliament,  the  parties       Ruston. 
would  allow  the  introduction  of  words  of  such  import, 
without  duly  considering  what  they  meant  to  express. 
We  must  suppose  that  the  parties  to  be  affected  by  them 
were  fully  aware  of  their  import.     I  can  conceive  that 
the  vicar  would  say  to  the  parishioners,  "  I  am  now 
acceding  to  that  which  I  cannot  be  compelled  to  accede 
to.    You  cannot  get  this  inclosure  act  passed  unless  you 
do  something  for  me.     You  have  not  been  in  the  habit 
of  assessing  me  to  the  poor  rate,  because  I  have  been 
easy  with  you  as  to  the  tithes,  and  therefore  I  wish  to 
continue  upon  the  footing  that  I  have  hitherto  been." — 
Or  he  might  say,  "  I  have  been  in  the  habit  of  being 
rated ;  1  think  that  is  a  hardship  upon  me,  it  not  being 
the  practice  in  any  other  part  of  the  kingdom  to  rate  the 
vicar;  I  will  have  a  money-payment  for  my  tithe,  free 
and  clear  from  any  burthen  that  the  poor  may  bring  upon 
the  parish :  that  shall  be  a  sum,  with  reference  to  any 
deductions  for  which  I  might  be  liable,  if  the  tithes  were 
takfn  in  kind,  and  I  agree  to  take  that  sum  for  a  given 
nurober   of  years,   on    condition    of  introducing  these 
words,  ^  free  and  clear  from  all  rates,  taxes,  and  deduc- 
tions whatsoever.' "     Now  the  only  tax  which  the  pa- 
rishioners would  have  been  previously  entitled  to  deduct 
would  have  been  the  land-tax.     The  vicar  would  clearly 
be  exonerated  from  that.     If  so,  why  is  he  not  to  be 
exonerated  from  all  other  rates  and  taxes,  when  the  words 
are  large  enough  to  effect  that  object;  and  when  it  is 
reasonable  to  suppose  that  such  was  the  stipulation  on 
the  one  hand,  and  assented  to  on  the  other?     The  diffi- 
culty I  have  is  in  saying,  how  any. meaning  can  be  put 
upon  the  words,  unless  we  hold  that  the  money  is  to  be 
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paid  free  from  every  rate,  every  tax,  and  every  deduction 
whatsoever.  It  appears  to  me  that  the  intention  of  the 
act  was,  to  pay  into  the  vicar's  hands  a  neat  sum  of 
money  applicable  wholly  and  solely  to  his  own  purposes, 
and  not  liable  to  any  diminution  by  poor  rate,  land-tax, 
or  any  other  deduction  whatsoever.  On  these  grounds 
I  am  of  opinion,  that  the  plaintiff  is  entitled  to  judgment. 


HoLROYD,  J. — I  am  also  of  opinion,  that  the  vicar  is 
entitled  to  a  complete  exemption  from  all  rates,  taxes, 
and  deductions  whatsoever.  There  is  no  rule  of  con- 
struction applicable  to  acts  of  parliament,  which  is  to 
restrain  the  operation  of  the  words  in  question  to  a  more 
narrow  extent,  if  any  meaning  is  to  be  given  to  the  lan- 
guage of  the  legislature.  It  is  true  that  the  tithes  of  the 
parish  are  to  be  abolished,  and  that  an  adequate  com- 
pensation is  to  be  given  to  the  vicar  in  lieu  of  them ;  bat 
I  think  it  must  be  taken,  from  the  language  of  the  act 
of  parliament,  that  the  intention  was,  that  an  adequate 
compensation  should  be  given,  free  from  all  rates,  taxes, 
and  deductions  whatsoever.  It  appears  to  me  that  that 
part  of  the  act  which  declares  that  there  should  be  *'  is- 
suing and  payable  to  the  vicar  a  yearly  rent  or  sum  of 
money,"  means,  that  he  shall  ^'  have  and  keep"  the  whole 
of  such  yearly  rent  or  sum  of  money,  free  and  clear  from 
all  rates,  taxes  and  deductions  whatsoever.  If  this  exemp- 
tion was  meant  to  be  beneficial  to  the  vicar,  which  no 
doubt  it  was  intended,  I  can  see  no  benefit  he  derives,  if 
he  is  first  to  have  his  right  to  tithes  reduced  to  a  money- 
payment  for  a  given  number  of  years,  and  then  to  be 
liable  to  a  separate  rate  upon  himself.  If  the  words  are 
to  have  any  operation,  we  must  put  upon  them  their 
natural  and  obvious  sense ;  and,  in  my  opinion,  that  is, 
to  exempt  the  vicar  from  poor's  rate  as  well  as  all  other 
taxes  and  deductions  whatsoever. 
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LiTTLEBALE,  J.,  wiio  had  advised  upon  the  case 

ivhen  at  the  bar^  declined  giving  any  opinion  (a). 

Chatfield 

V. 

Judgment  for  the  plaintiff.  Ritstok. 

(a)  AbhoUfQ.  J.  was  absent. 


The  King  v.  Thackwell  and  others. 

Appeal  against  the  allowance  of  overseers'  accounts.  «  The  neit 
The  appellant  received  notice  of  the  allowance  of  the  ^^"17  G  '2 
accounts  on  the  first  day  of  the  April  sessions,  entered  and  c.  38.  s.  4. 
respited  his  appeal  on  the  first  day  of  the  July  sessions,  „g^t  practica- 
aud  eventually  tried  it  at  the  October  sessions,  when  the  ^^^  sessions. 
order  of  allowance  was  quashed.    An  objection  was  then  where  appel- 
taken  on  the  part  of  the  respondents,  but  over-ruled,  that  lapt  had  notice 
the  appellant  was  too  late,  for  as  the  17  Geo.  9,.  c.  38.  s.  4.  ance  of  over- 
directed  that  every  appeal  against  the  allowance  of  over-  on^the  first °  * 
seers'  accounts  must  be  at  the  next  sessions  after  such  day  pf  the 

/1 1)4* a  /  CO ftGi  Ofl 4 

allowance,  this  appeal  should,  at  the  latest,  have  been  entered  and  ' 
entered  at  the  ApriL  and  tried  at  the  July  sessions.    The  respited  his 

.  ^  .  appeal  on  the 

sessions  having  entertained  the  appeal,  the  question  for  first  day  of  the 

the  opinion  of  this  Court  is,  whether  they  were  regular  in  f "^j^ied  ^t^'t 

so  doing.  the  October 

sessions : — 
Held,  that  the 
Maule,  in  support  of  the  order  of  sessions.    The  ses-  proceedings 

sions  were  perfectly  regular  in  hearing  this  appeal  at  the 
October  sessions.  It  was  impossible  for  the  appellant  to 
lodge  his  appeal  in  April,  so  that  it  might  be  heard  in 
*fuly,  because  the  accounts  were  only  allowed  and  pub- 
lished on  the  first  day  of  the  April  sessions,  and  some  in- 
terval was  absolutely  necessary,  in  order  carefully  to  in- 
spect the  accoimts,  and  to  consider  whether  there  was 
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ground  of  appeal  against  them,  or  not.    [Here  the  Court 
stopt  him.] 

Campbellj  contri.  The  appeal  ought  not  to  have  been 
heard  at  the  October  sessions,  for  it  was  then  clearly  out 
of  time.  It  was  decided  in  Rex  v.  The  Justices  of  Wor- 
cestershire (a)f  that  an  appeal  against  overseers'  accounts 
must  be  to  the  next  general  quarter-sessions  after  the 
allowance  of  the  accounts ;  and  that  the  1 7  Geo,  2.  c.  3B. 
8.  4.  is,  in  this  respect,  a  repeal  of  the  43  Eliz*  c.  2. 
8. 6.  Lord  Ellenborough,  in  delivering  his  judgment  there, 
said, ''  the  plain  meaning  of  the  17  Geo,  £.,  in  enacting, 
'  that  it  shall  be  lawful  to  appeal  to  the  next  sessions,' 
where,  by  a  pre-existing  act,  the  appeal  was  without 
limitation  of  time,  is  to  negative  the  power  of  appealing 
to  any  but  the  next.  In  Rex  v.  Coode  (6),  Lord  Mans^ 
Jieldvi2i9  of  opinion  that  the  17  Geo.  2.  did  confine  the 
appeal,  and  the  Court  agreed  that  they  must  decide  that 
the  statute  had  repealed  the  43  Eliz,  in  this  particular. 
I  feel  no  inclination  to  disturb  that  decision,  considering 
how  much  the  public  convenience  is  in  its  favour.  I 
know  not  to  what  difficulties  persons  whose  property  is 
liable,  and  those  who  are  bound  to  account^  might  be 
reduced,  if  we  were  to  adopt  a  different  construction. 
With  respect  to  the  objection  that  the  time  may  be  too 
short  to  prepare  for  the  appeal,  if  upon  any  occasion 
this  should  be  made  appear,  the  appeal  may  be  lodged, 
and  adjourned  on  a  proper  application."  Now  that  is 
decisive  of  the  present  case. 

Abbott,  C.  J. — This  party  could  not  possibly  appeal 
before  he  had  notice  of  the  allowance  of  the  accounts, 
and  that  notice  he  got  only  on  the  very  day  when  the 
April  sessions  began.     Clearly,  therefore,  he  was  not 

(fl)  5  M.  and  S.  457.  (6)  Cald.  461.  1  Bott,  281.  S.  C. 


£ASt£R  TEHM,  SIXTH  O£0.  IV.  123 

bound  to  appeal  at  those  sessions.    Then  the  July  ses-        i826. 
sions  were  the  next  sessions  within  the  very  letter  of  the      ^"^v^^ 
act  of  parliament^  and  then  the  appeal  was  lodged.     But  ^, 

upon  the  authority  of  the  very  case  cited,  as  well  as  upon  Thaokwbli., 
the  concurrent  authority  of  all  the  cases  on  this  sul^ 
ject,  the  justices  had  a  discretionary  power  at  those  ses- 
sions, either  to  adjourn  the  appeal  as  their  own  act,  or  to 
permit  the  appellant  to  respite  it  to  the  October  sessions^ 
and  having  done  so,  to  hear  it  then.  Nothing  appearing 
to  the  contrary,  we  must  presume  that  one  of  those  two 
courses  was  adopted,  and  then  the  whole  proceeding  has 
been  perfectly  regular,  perfectly  consistent  with  the  case . 
cited,  and  perfectly  in  obedience  to  the  act  of  parliament. 
The  order  of  sessions,  therefore,  must  be  confirmed. 

Bay  LEY,  J.  concurred,  and  mentioned  Hex  v.  The 
Justices  of  Gloucestershire  (a),  and  Rex  \.  The  Justices 
of  Dorsetshire  (6),  as  cases  in  point. 

HoLROYJ>,  J.  and  Littledale,  J.  concurred. 

Order  of  sessions  confirmed  (c). 

(fl)  Doug.  191.    2  Bott,  727.  S.  C.  (b)  15  East,  200. 

(c)  See  Rex  v.  The  Inhabitants  ofHendon,  ante,  Vol.  I.  245,  where 
the  Court,  upon  the  authority  of  Rex  v.  The  Justices  of  Sussex,  15 
East,  206.  said,  that  <<  the  next  sessions  meant  the  next  practicable 
sessions  at  which  an  effectual  appeal  could  be  lodged  after  the  allow*- 
ance  and  publication  of  the  rateP  Now  it  has  been  decided,  io 
appeals  against  poor  rates,  that  the  appeal  must  be  to  the  next  ses- 
sions; Rex  V.  Atkins,  4  T.  R.  12.  1  Bott,  287.  S.  C.  Rex  v.  The 
Justices  ofljondony  15  East,  632.;  it  would,  therefore,  seem  extra- 
or4inary,  that  as  it  has  been  held  necessary,  both  in  cases  of  poor 
rates  and  overseers'  accounts,  to  appeal  to  the  next  sessions,  it  should 
not  also  be  held  in  both  cases  that  the  next,  means,  the  next  practi- 
cable sessions. 
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Hughes  v.  Statham. 

Quare,  Whe-   ASSUMPSIT  for  the  breach  of  an  agreement,  whereby 

tber  an  Jgfec-  j^^  consideration  that  plaintiff  had  consented  to  a  dissolu- 

roent,  whereby    ,  ,  .        . 

the  towo-clerk  tioD  of  co-partnership  with  defendant  in  the  profession 

undertook^  and  practice  of  an  attorney,  the  latter  undertook 
that  in  consi-  «  that  he  would  use  all  his  best  endeavours  and  exercise 
plaintiflf  hav-  his  influence  to  procure  the  prosecutions  for  felony,  arisif^ 
'oVdut^k!**  *^  '*^  tot»«-c&rft*5  cyffice  of  the  borough  of  Liverpool/'  to 
tionofpart-  be  divided  between  the  plaintiff  and  three  other  persons, 
hhn  as'an*^  in  four  equal  parts.  Plea,  non  assumpsit  and  issue 
attorney,  <*  he  thereon.  At  the  trial,  before  Hullock,  B.  at  the  last 
his  hest  endea-  Summer  assizes  for  the  county  of  Lancaster,  it  appeared 
vours,  and  ex-  }„  evidence,  that  prior  to  the  1st  March,  18 16,  when  the 

ercise  his  in-  .  *   .  .     . 

fluence  to  pro-  agreement  m  question  bore  date,  the  plaintiff  had  been 
cure  the  pro-  j^^  co-partnership  with  the  defendant  in  the  business  and 
felony  arising  practice  of  an  attorney  with  three  other  gentlemen.  The 
clerk's  office  *^  defendant  was  town-clerk  of  the  borough  of  Liverpool, 

to  be  divided    ^nd  he  was  so  described  in  the  declaration.    In  the  town- 

between  plain-     ,,,^,  ..  ^ 

tiff  and  three    clerk  s  office  three  descriptions  of  prosecutions  for  felony 

others,  is  not  g^Qg^^  namely,  those  prosecuted  at  the  borough-sessions, 
contrary  at  the  general  quarter-sessions  for  the  county,  and  at  the 

22  G%?c.46.  cou'^ty  assizes  respectively.  It  was  proved  that  the  de- 
8. 14.  or  to  the  fendant  acted  as  clerk  of  the  peace  at  the  borough-ses- 
pf  (he  1^.       sions  in  virtue  pf  his  office  of  town-clerk,  and  in  that  cha« 

racter  received  the  usual  fees  payable  to  the  clerk  of  the 
peace.  The  breach  of  agreement  relied  upon  was,  that 
the  plaintiff  had  not  had  his  fourth  part  or  share  of  the 
prosecutions  for  felony  arising  in  the  town-clerk's 
office,  which  were  transmitted  for  trial  to  the  general 
quarter- sessions  and  the  assizes  respectively.  It  was 
stated  that  he  had  always  had  his  fourth  part  or  share  of 
the  felony  prosecutions  tried  at  the   borough-sessions. 
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On  the  part  of  the  defendant  parol  evidence  was  tendered 
to  explain  the  import  of  the  written  agreement  by  shew- 
ing that,  at  the  time  it  was  entered  into,  it  was  the  under- 
standing of  all  parties  that  it  was  only  to  extend  to  such 
prosecutions  for  felony  arising .  in  the  town-cIjerVs  office 
as  were  tried  at  the  borough-6e$sions.  The  learned 
judge  rejected  the  evidence,  but  reserved  the  question  of 
its  admissibility  for  the  opinion  of  the  Court,  and  the 
plaintiff  had  a  verdict,  with  liberty  to  the  defendant  to 
move  for  a  new  trial. 


Hughes 

V. 

Statham. 


Coltman  in  Michaelmas  term  obtained  a  rule  nisi  for 
a  new  trial,  or  to  arrest  the  judgment,  on  either  of  two 
grounds,  first,  that  the  evidence  tendered  at  the  tri^l  was 
improperly  rejected ;  and  second,  that  the  agreement  de- 
clared upon  was  nudum  pactum  either  at  common  law,  or 
within  the  spirit  aud  meaning  of  the  statute  £9  Geo*  2. 
C.46.  s.  14« 


Cross f  Serj.  Parke^  and  Patteson,  now  shewed  cause, 
and  addressed  themselves,  in  the  first  instance,  to  the 
second  ground  on  which  the  rule  nisi  had  been  obtained. 
The  objection  taken  to  the  legality  of  the  contract  comes 
BOW  too  late ;  for  if  the  defendant  meant  to  avail  himself 
of  it,  he  should  have  taken  it  at  the  trial,  when  it  might 
have  received  a  satisfactory  answer.  But,  admitting  it 
not  to  be  out  of  time,  it  will  be  found,  on  consideration, 
not  tenable.  The  agreement  is,  that  the  defendant 
"  shall  and  will  use  all  his  best  endeavours  and  exercise 
bis  influence  to  procure  the  prosecutions  for  felony  ari^ 
iog  in  the  town-clerk's  office  to  be  divided  in  the  foilow- 
iug  manner,"  &c.  Now  the  only  ground  on  which  this 
agreement  can  be  assailed  is,  that  it  is  gainst  the  policy 
of  the  comnpion  law,  or  in  violation  of  some  statute.  The 
Court  will  not  go  out  of  its  way  to  put  a  strained  con- 
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ttructioD  upon  it,  in  order  to  set  it  aside,  nor  will  they  de- 
termine  that  it  is  against  the  policy  of  the  law  or  in  vio- 
lation of  the  statute  22  Geo,  2.  c.  46.  s.  14.,  unless  it  is 
plainly  and  manifestly  so.  First,  is  it  void  at  common 
law  i  The  agreement  imports  in  its  very  terms  to  have 
been  entered  into  for  a  legitimate  object,  namely,  the 
promotion  of  prosecutions  for  felony,  and  the  bringing 
of  offenders  to  justice.  So  far  from  being  in  violation, 
this  is  an  object  in  furtherance  of  the  general  policy  of 
the  law.  It  is  analogous  to  the  case  of  Bunn  v.  Guy  {a), 
where  a  contract  entered  into  by  a  practising  attorney  to 
relinquish  his  business  and  recommend  his  clients  to  two 
other  attomies  for  a  valuable  consideration,  and  that  he 
would  not  himself  practise  in  such  business  within 
certain  limits,  and  would  permit  them  to  make  use  of 
his  name  in  their  firm  for  a  certain  time,  but  without  his 
interference,  was  holden  to  be  valid  in  law.  .  [^Bayley,  J. 
That  case  is  very  diffierent  from  this;  that  was  an  agree- 
ment respecting  private  business,  in  which  the  public 
was  not  at  all  concerned.]  This  agreement  necessarily 
imports  that  the  defendant  is  to  use  all  lawful  endeavours, 
and  exercise  all  lawful  influence  in  the  procuration  of 
prosecutions.  At  least  the  contrary  will  not  be  pre- 
sumed; neither  will  it  be  presumed  that  the  persons, 
amongst  whom  the  prosecutions  are  divided,  are  incom- 
petent to  the  transaction  of  such  business^  All  that  the 
agreement  m  substance  amounts  to  is,  that  the  defendant 
will  recommend  the  plaintiff,  and  the  other  parties 
alluded  to,  as  persons  more  likely  than  others  to  carry  oil 
with  effect  the  prosecutions  entrusted  to  them.  In  this 
there  is  nothing  unlawful :  there  is  no  fraud  in  the  trans* 
action^  nor  is  there  any  violation  of  a  known  principle  of 
common  law,  on  one  or  both  of  which  grounds  the  cases 
hitherto  decided  have  been  founded.    Then,  secondly,  is 

(a)  4  East,  190. 
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there  anything  in  the  transactions  contrary  to  the  statute  i 
The  22  Geo.  2.  c.  46.  s.  14.  enacts,  "  that  no  clerk  of  the 
peace,  or  his  deputy,  nor  any  under-sheriff,  or  his  deputy, 
shall  act  as  a  solicitor,  attorney,  or  agent,  to  sue  out  any 
process  at  any  general  or  quarter-sessions  of  the  peace 
to  be  held  for  any  county,  riding,  division,  city,  town  cor- 
porate, 'or  other  place  within  this  kingdom,  where  he 
shall  execute  the  office  of  clerk  of  the  peace,  or  deputy 
clerk  of  the  peace,  under-sheriff,  or  deputy,  on  any  pre- 
tence whatsoever/'    Now  the  objection  being  in  arrest 
of  judgment,  it  must  be  shewn  that  there  is  something 
on.  the  face  of  the  record  which  brings  the  case  williin 
the  terms  of  this  act  of  parliament.     Here  there  is  no 
averment  that  the  defendant  was  clerk  of  the  peace,  and 
assuming  the  contract  to  be  illegal  in  principle,  still  the 
prohibition  does  not  extend  to  town-clerks,  wliich  office 
only,  according  to  the  declaration,  the  defendant  fills. 
It  is  clear,  therefore,  that  the  case  does  not  come  within 
the  words  of  the  statute^  so  far  as  the  office  of  the  de- 
fendant is  concerned.    But  admitting  that,  as  town-clerk, 
he  is  required  to  act  as  clerk  of  the  peace  of  the  borough 
sessions,  still  it  cannot  be  said  that  this  bargain  is  in  vio- 
lation of  the  statute.     The  defendant,  in  the  language  of 
the  act,  does  not  practise  as  an  attorney  in  ^'  suing  out 
any  process  at  any  general  or  quarter-sessions."  As  town- 
clerk  he  has  no  possible  controul  over  the  business  which 
comes  to  his  office.     In  that  capacity  he  merely  acts  as 
clerk  to  the  justices  in  taking  down  depositions,  and  if 
there  happens  to  be  a  case  of  felony  brought  into  the 
office,   he    has   the   opportunity   of  recommending  an 
attorney  to  the  person  who  appears  as  the  prosecutor, 
which  he  is  at  liberty  to  do  without  incurripg  any  legal 
responsibility.     [Bayley,  J.  But  would  it  be  legal  for 
him  to  bargain  to  have  an  annuity  out  of  the  profits  of 
the  business   procured  by  his  jecommendation  f]     An 


Hughes 
Statbam. 


Hughes. 

V, 

St'atham. 


CASES  IN  TU£  KINGS  B£NCH, 

annuity  out  of  profits  arising  from  prosecutions  V90vii 
probably  be  illegal ;  but  upon  the  face  of  this  contract 
the  defendant  is  town-clerk  merely. — [^Bayley,  J.  I  am 
not  putting  it  as  this  record  now  stands  ;  but  taking  it  as 
a  fact,  that  the  clerk  of  the  peace  has  it  in  his  power  to 
recommend  an  attorney  to  busbe'ss  of  this  nature,  would 
it  be  legal,  as  far  as  regards  public  policy,  for  him  to  bar- 
gain to  have  a  gross  sum,  or  so  much  money  per  annum 
or  so  much  for  each  recommendation  i    Is  not  this  bar- 
gain in  contravention  of  the  principle  of  the  act  of  parlia- 
ipent,  or  of  public  policy,  as  explained  by  the  act?] 
Certainly  the  only  way  in  which  this  case  can  be  brought 
within  the  operation  of  the  act,  is  to  say,  that  it  is  within 
the  equity  of  it,  by  holding  that  the  prohibition  extends  to 
an  indirect  as  well  as  a  direct  participation  in  the  profits 
of  professional  practice ;  but  here  there  is  nothing  to 
shew   that  the  defendant  derives  any  benefit  whatever 
from   the   recommendation  of  prosecutions   for  felony 
\Bayleyj  J.  Does  not  the  defendant  derive  a  benefit  by 
inducing  the  plaintifi^  to  leave   a  partnership  concern, 
which  was  probably  lucrative,  upon  the  principle  of  this 
bargain  ?    The  plaintiff  would  have  a  right  to  say,  ^'  I 
slialt  not  withdraw  from  the  partnership  unless  you  give 
me  a  sum  of  money ;"  the  defendant  says,  **  I  cannot  give 
you  money,  but  Til  give  you  money's  worth,  by  helping 
you  to  prosecutions  arising  in  the  town-clerk's  office.'^ 
Does  not  that  enable  him  to  derive  an  advantage  which 
he  would  not  otherwise  have  been  able  to  gain  ?]     But 
this  would  not  be  done  as  clerk  of  the  peace,  and,  as 
town-clerk,  he  would  not  come  within  the  operation  of 
the  act.     There  is  no  fraud  here  on  third  persons  ;  for 
though  the  defendant  may  reconunend^  yet  there  is  no 
obligation  on  the  part  of  a  prosecutor  to  employ  the 
plaintiff,  and  if  he  does  employ  him,  there  is  an  implied 
competency  to  discharge  the  duty  with  skill  and  fidelity, 
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tod,  at  all  events,  a  responsibility  if  he  fails  in  either  of 
these  particulars.  IBayley,  J. — From  the  report  of  the 
evidence,  it  should  seem  that  the'  town  clerk  of  thd 
borough  of  Liverpool  is  ipso  facto  clerk  of  the  peace  at 
the  borough-sessions.]  Unless  this  appears  upon  the 
record,  the  fact,  taking  it  to  be  so,  can  not  be  assumed  te 
ground  a  motion  in  arrest  of  judgment.  Then  as  to  the 
evidence  rejected  by  the  learned  judge;  that  was 
not  offered  for  the  purpose  of  explaining  any  latent  am* 
biguity  in  the  instrument,  but  absolutely  to  contradict 
its  terms.  The  agreement  in  express  Fanguage  compre^ 
hands  all  the  prosecutions  for  felony  arising  in  the  town 
clerk's  office,  and  therefore  parol  evidence  could  be  re- 
ceived for  the  purpose  of  restraining  its  import,  and  con^ 
finiog  it  to  felonies  to  be  tried  at  the  borough  sessions. 

I 

\ 

Coltman,  in  support  of  the  mle.  Many  things  were 
taken  for  granted  at  the  trial,  as  not  requiring  proof.  No 
fiicts  went  to  the  jury.  The  oiiiy  facts  proved  in  addi^ 
tioD  to  the  agreement  were,  that  previous  to  th^  execu- 
tion of  the  instrument,  the  defendant  was  the  town  clerk, 
that  he  acted  as  the  clerk  of  the  peace  at  the  borough* 
sessions,  and  that  three  descriptions  of  prosecutions  for 
felony  arose  in  the  town  clerk's  offiee.  Upon  the  rejec- 
tion 4>{  the  evidence  offered  to  shew  that  the  agreement 
mast  be  restrained  to  prosecutions  for  felony  carried  on 
at  the  borough-sessions,  a  verdict  was  submitted  to,  sub-» 
ject  to  the  opinion  of  the  Court  as  to  the  admissibility  of 
the  evidence.  Now,  such  evidence  was  admissible.  It 
was  not  offered  to  contradict  the  instrument,  but  to  ex- 
plain an  ambiguity  as  to  the  intention  of  the  parties. 
Until  this  action  was  brought,  it  was  never  conceived  thai 
the  agreement  extended  to  prosecutions  for  felony  carried 
on  at  the  county  quarter-sessions  and  the  assizes^  The 
plaintiff  had  always  had  his  share  of  the  borough  prose- 
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cutioDS  from  the  date  of  the  agreementy  and  until  now  H 
was  never  sought  to  extend  its  operation.  As  town  clerk, 
indeed^  the  defendant  could  have  no  controul  over  any 
other  prosecutions  than  those  to  be  tried  at  the  boroisg^- 
sessions,  which  Rex  v.  Johnson  {a)  seems  to  indicate. 
But,  assuming  him  to  have  any  influence  in  procuring 
prosecutions  for  felony  arising  in  the  town  clerk's  office, 
which  were  to  be  tried  out  of  the  borough,  it.cQpld 
hardly  be  conceived  that  the  defendant  meant  to  exclude 
himself  from  any  share  of  interest  in  such  prosecutions. 
It  was,  tlierefore,  competent  for  him  to  shew,  by  other 
evidence,  and  by  the  conduct  of  the  parties  themselves^ 
that  such  a  construction  of  the  agreement  was  never  con- 
templated. It  must  be  taken  to  have  been  the  intention 
of  the  parties  to  enter  only  into  such  an  agreement  as 
they  conceived  would  be  legal,  and  in  this  view,  an 
agreement  by  the  defendant,  as  town  clerk,  to  use  his  in- 
fluence in  procuring  such  prosecutions  as  arose  in  bis 
oflice,  s^nd  tryable  at  the  borough-sessions,  would,  pco- 
bably,  not  be  illegal.  At  least  the  case  of  Bunn  v.  Guy 
might  have  led  the  parties  to  suppose  that  there  was 
nothing  illegal  in  such  a  contract.  It  was  with  this  ^ew 
that  the  parol  evidence  was  offered,  in  order  to  prevent 
the  parties  going  into  chancery  to  adjust  their  rights^  and 
put  that  construction  upon  the  agreement  Vvhich  they 
had  intended.  But  then  comes  the  more  important 
question,  whether  such  an  agreement  can  be  recognized 
in  a  court  of  law.  If  it  be  true,  as  is  contended  on  the 
other  side,  that  the  agreement  is  not  to  be  confined  to 
prosecutions  carried  on  at  the  borough-sessions,  but  ex- 
tends also  to  prosecutions  at  the  county  quarter-sessions 
and  the  assizes,  then  it  is  impossible  for  the  plaintiff  to 
avail  himself  of  it.  However,  it  must  not  be  taken  for 
granted,  that  even  if  it  is  restrained  to  borough  prosecu* 
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tions,  it  would  be  a  legal  agreement.    The  town  clerk 
stands,  by  virtue  of  his  office,  in  the  situation  of  legal 
adviser  to  the  borough  justices  upon  all  matters  within 
their  jurisdiction.     It  cannot,  therefore,  be  admitted,  that 
the  town  clerk  can  sell  the  influence  of  his  office.     But 
die  objection  is  still  stronger,  when  it  appears,  as  the 
fisct  is,  though  it  does  not  appear  upon  the  record,  that 
the  town  clerk  also  acts  as  clerk  of  the  peace  in  the 
borough.     It  is  unnecessary  to  bring  the  case  within 
the  precise  words  of  the  statute  in  order  to  establish 
the  illegality  of  this  agreement.     The  J  4th  sect,  of  9,^ 
Geo.  2,  c.  46.  begins  by  reciting  that,  ^'  to  the  end  that 
justice  may  be  impartially  administered  in  the  several 
general  or  quarter-sessions  in  this  kingdom ;"  and  then 
goes,  on  '^  be  it  enacted  that  no  clerk  of  the  peace,  or  his 
deputy,  shall  act  as  a  solicitor,  attorney,  or  agent,''  8cc. 
This  is  merely  a  statutable  declaration  of  the  impropriety 
of  any  person  in  the  situation  of  the  clerk  of  the  peace 
having  any  interest  whatever  in  public  prosecutions.     The 
mischief  which  such  an  agreement  is  calculated  to  pro- 
duce is  quite  obvious.   It  has  a  tendency  to  produce  a  bias 
in  the  mind  of  the  party  recommending,  and  induce  him  to 
depart  from  that  impartial  and  disinterested  course  which 
ought  to  influence  the  conduct  of  a  public  officer,  and 
produce  a  spirit  of  jobbing  inimical  to  the  due  adminis- 
tration of  justice.     The  policy  of  the  law  is,  that  all 
public  offices  should  be  properly  filled,  and  the  duties  of 
them  purely  administered.     If  the  principle  on  which 
this  contract  is  founded  can  be  sanctioned,  there  will  be 
nothing  to  prevent  persons  in  the  defendant's  situation 
from  annually  putting  up  the  patronage  or  influence  of 
their  offices  to   auction,   and  selling  it  to  the  highest 
bidder,  to  the  great  detriment  of  the  public  interest,  and 
the  violation  of  those  principles  on  which  official  duties 
must  be  conducted.     It  is  sufficient  to  shew  that  such 
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contracts  have  a  tendency  to  produce  mischief^  in  ordef 
to  declare  their  illegality.  Upon  this  principle  it  is,  that 
certain  wagers  have  been  declared  illegal  and  void.  AUtn 
V.  Heam  (a).  Hartley  v.  Rice  {b)y.  Gilbert  v.  Sykes{c\ 
&c.  Then  if  it  be  illegal  for  a  clerk  of  the  pe^ce  to 
practise  directly  as  a  solictor  or  attorney,  can  he  do  so 
indirectly?  This  is  an  indirect  means  of  doing  that 
which  the  statute  prohibits  from  being  done  directly.- 
It  is  in  effect  a  mode  of  deriving  a  profit  from  the  defeod- 
unt's  situation,  which  the  legislature  prohibits  from  being- 
done  openly.  Assuming  that  the  defendant  is  not  the  clerk 
of  the  peace,  still  the  same  principle  applies  to  bis  office 
of  town  clerk,  and  such  an  agreement  is  equally  in  viola- 
tioa  of  the  policy  of  the  law.  In  Card  v.  H^e  (d)  an 
indirect  sale  of  the  appointment  of  commander  to  an 
Ea$t  India  Company's  ship,  was  declared  void.  Here 
is  a  manifest  evasion  of  the  statute,  for  if  the  defendant 
cannot  derive  a  direct  benefit  from  the  patronage  of  hi» 
office  directly,  he  shall  not  make  a  profit  of  it  indirectly* 
In  this*  view  of  the  case,  it  matters  not  whether  he  is  of 
is  not  in  fact  the  clerk  of  the  peace.  As  town  clerk,  he 
stands  in  the  situation  of  confidential  adviser  to  the 
borough  justices  in  matters  of  law,  and  he  will  be  open  to 
the  temptation  of  improper  motives,  if  he  is  allowed  to 
make  an  extraordinary  profit  of  his  place,  by  selling  th6 
patronage  and  influence  of  his  office  to  attomies  in  th$ 
town  of  Liverpool.  On  these  grounds  the  rule  mu3t 
be  made  absolute. 


Bay  LEY,  J. — We  think  there  ought  to  be  a  new  trial 
I  am  of  opinion,  however,  that  the  parol  evidence  offered 
was  properly  rejected.  It  was  not  intended  to  explain 
anjfthing  which  could  be  called  a  latent  ambiguity,  but 
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obviously  to  contradict  the  simple  meaning  of  the  tvords 
used  in  the  agreement.     The  agreement  is  *'  to  procure 
the  prosecutions  for  felony  arising  in  the  town  vferk^ 
office  to  be  divided  in  the  following  manner,**  8cc.    I  agree 
that  the  defendant  was  at  liberty  to  prove,  that  of  the 
prosecutions  arising  in  the  town  clerk's  office,  some  went 
to  the  borough  sessions  and  others  to  the  county  sessions 
or  assizes,  and  having  gone  so  far,  it  was  then  matter  criT 
legal  construction,  as  to  the  meaning  of  the  words  "  pro- 
secutions for  felony  arising  in  the  town  clerk's  office.** 
I  think  the  defendant  was  not  at  liberty  to  say,  **  I  did 
not  mean  to  include  by  these  words,  all  prosecutions  tba 
arise  in  the  town  clerk's  office,  but  particular  descrip- 
tions of  prosecutions  only."     It  may  possibly  have  been 
the  intention  of  the  parties,  to  include  only  those  proses- 
cations  which  ultimately  ended  at  the  borough  sessions ; 
but  I  think  that  the  words  in  their  fair  import  include  the 
prosecutions  at  the  quarter  sessions  and  assises  as  well 
as  those   at  the  borough  sessions.     The  ground  of  my 
opinion  however,  that  (here  ought  to  be  a  new  trial  is, 
in  order  to  let  in  evidence  with  a  view  to  the  legal 
effect  of  this  agreement.      I  think  it  cannot  be  doubted, 
that  the  agreement  itself  reflects  little  credit  upon  the 
parties  to  it.     But  the  question  which  will  arise  upott 
a  new  trial,  when  the  exact  nature  of  the  defendant's 
effice  is  ascertained,  will  be  whether,  either  under  the 
22  Geo,  2.  c.  46.  or  at  common  law,  this  is  an  agree- 
ment   out    of    which  the  law  will   raise   any  bindhig 
promise  whatsoever.     It  Is  urged  in  the  argument  for  the 
plaintiff  that,  inasmuch  as  this  question  was  not  raised 
at  the   time   of  the   trial,   the  other  side   are   not   at 
fiberty  now  to  discuss  it.     I  think,  however,  that  a  defen- 
dant is  not  bound  at  his  peril  to  suggest  any  point  of  law, 
which  facts  proved  at  nisi  prius  may  raise,  but  that  he  is 
»t  liberty  afterwords  to  avail  himself  of  any  legal  objec- 
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tion  to  the  plaintiflTs  right  of  recovering.     Now  the  28 
Geo.  2.  c.  46.  s.  14.  after  reciting,  ''  that  to  thQ  end  that 
justice  may  be  impartially  administered  in  the  general  or 
quarter  sessions  in  the  kingdom,"  enacts,  '^  that  no  clerk 
of  the  peace  or  his  deputy,  nor  any  under  sheriff  or  bis 
deputy,  shall  act  as  a  solicitor,  attorney,  or  agent,  to  sue 
out  any  process  at  any  general  or  quarter  sessions  of  the 
peace  to  be  held  for  any  county,  riding,  division,  cit}'; 
town  corporate,  or  other  place   within  this   kingdonii 
where  he  shall  execute  the  oflSce  of  clerk  of  the  peac6,  or 
deputy  clerk  of  the  peace,  under  sheriff  or  deputy  on  any 
pretence  whatsoever."     I  think  this  is  an  act  which  ought 
to  receive  an  extensive  construction ;  such  as  will  best 
carry  into  effect,  that  which  according  to  the  recital,  is 
the  object  of  the  legislature.     Now  if  a  clerk  of  the  peace 
cannot  be  directly  concerned  as  an  attorney,  a  grave 
question  will  arise  in  this  case,  whether  this  agreemeut 
is  not  a  contrivance  by  which  the  defendant  may  have 
an  indirect  concern   in   the   conduct   of  prosecutions. 
Could  he  sell  prosecutions,  or  could  he  sell  the  right  to 
recommend  them?    That  will  be  one  question.     If  he 
cannot  sell,  can  he  take  any  other  indirect  emolumeoti 
arising  from  a  bargain,  for  the  recommendation  of  business 
which  may  pass  through  the  office  of  the  clerk  of  the 
peace?     I  cannot  predicate  what  my  opinion  will  be 
when  all  the  facts  of  the  case  are  distinctly  brought  before 
the  court,  but,  I  strongly  feel  the  objection  to  the  prin- 
ciple upon  which  this  agreement  appears  to  be  founded. 
If  such  an  agreement  can  be  upheld,  there  is  nothing  to 
prevent  a  clerk  of  the  peace  from  making  such  a  bargain 
either  for  the  whole  of  time  he  is  in  office,  or  for  a  certain 
term  renewable  at  intervals,  and  thereby  increase  or  dimi- 
nish the  price  of  his  influence  according  to  circumstances. 
I  take  the  object  of  the  legislature  to  be,  to  enforce  the 
impartial  and  disinterested  discharge  of  the  duties  of  the 
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oflice  of  clerk  of  the  peace ;  and  therefore  the  policy  of 
the  law  requires,  that  such  contracts  shall  be  prevented, 
as  may  give  the  clerk  of  the  peace  a  personal  interest  in  v* 

those  {prosecutions  which  he  may  have  the  power  to  recom-  Stath  am. 
mend.  Now  this  is  a  very  probable  interest  which  a  clerk 
of  the  peace  may  possess,  if  he  has  the  power  of  selling 
bis  recommendations  to  an  attorney.  '^  I  bargain  with 
you,  for  my  recommendations  for  the  next  year."  If  in 
the  course  of  that  year,  the  clerk  of  the  peace  shews  fa- 
vour to  those  who  have  adopted  his  recommendation,  and 
he  rather  disfavours  those  who  have  not,  the  possibility 
wA\  be,  that  towards  the  end  of  the  year,  people  will  be 
more  ready  to  adopt  his  recommendation  in  a  future  year. 
The  profit,  therefore,  that  may  arise  from  these  recom- 
mendations will  be  from  time  to  time  greater  as  parties 
find  that  those  recommendations  are  attended  with  favour 
from  the  clerk  of  the  peace  or  not.     That  is  one  point  ^ 

of  view,  as  it  seems  to  me,  in  which,  with  reference  to 
the  statute,  this  case  will  have  to  be  ultimately  considered 
upon  a  new  trial.  Independently,  however,  of  the  statute, 
I  should  feel  considerable  difficulty  in  holding  that  a  bar- 
gain of  this  description  could  be  upheld  at  common  law. 
Here  is  a  town  clerk,  who  is  a  public  officer,  and  who 
of  course  comes  in  contact  with  persons  who  are  from  ^ 
time  to  time  carrying  on  prosecutions.  The  public  has  • 
a  deep  interest,  ip  the  due  and  proper  conduct  of  prose- 
cutions. When,  therefore,  a  prosecutor  applies  to  a 
town  clerk  or  to  any  other  person  in  «  similar  situation, 
for  his  recommendation  to  an  attorney  to  conduct  the 
prosecution,  ^it  will  be  expected  that  a  fair  and  honest 
recommendation,  according  to  the  best  of  his  discretion 
and  judgment,  shall  be  given  as  to  who  is  the  fittest  per- 
son for  such  a  purpose.  If,  however,  the  town  clerk  has 
an  interest  in  recommending,  or  has  tied  himself  dowi/to 
recommend  a  particular  person,  the  public  will  not  have 
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tlie  fair  and  uncontrouled  exercise  of  his  honesty  uih 
biassed^  and  impartial  judgment.  A  bargain  of  this  kind 
has  therefore  in  my  opinion  a  tendency  to  produce  what 
OTATHAM.  jujiy  operate  as  a  fraud  upon  third  persons.  Although 
I  have  suggested  these  observations^  yet  I  do  not  mean 
to  say  that  I  have  formed  any  conclusive  opinion  upon 
the  subject.  They,  are  the  present  impressions  of  my 
mind,  and  it  is  in  consequence  of  the  view  in  which  the 
case  now  strikes  me,  that  I  thinly  we  ought  to  grant  a 
new  trial  in  order  that  the  fact,  whether  or  not  this  de- 
fendant is  clerk  of  the  peace  as  well  as  town  clerk  of  the 
borough,  may  be  more  distinctly  before  the  court« 

HoLROYD,  J. — I  am  also  of  opinion  that  there  ought 
tp  be  a  new  trial  in  this  case.  I  think  the  parol  evidence 
tendered  was  rightly  rejected,  because  it  appears  to  me^ 
not  to  have  been  ofifered  merely  to  explain  any  latent  am- 
biguity,  for  I  see  none  in  the  instrument,  but  to  restrain  the 
sense  of  the  agreement  from  what  it  would  import  if  taken 
by  itself.  With  respect  to  the  other  points,  I  think  there 
is  upon  the  record,  even  as  it  now  stands,  a  considerable 
question  whether,  with  regard  to  the  nature  of  the  town 
qlerk's  office  only,  independently  of  his  being  clerk  of  the 
peace,  this  is^  or  is  not,  a  valid  contract.  But  assuming 
.  there  to  be  a  sufficient  legal  objection  in  that  respect,  it  will 
be  far  more  satisfactory  to  have  a  new  trial,  in  order  that 
the  question  may  be  more  distinctly  brought  under  con- 
sideration as  to  thaiact  of  the  defendant  himself  being 
cjerk  of  the  'peace  of  the  borough  sessions,  both  as  it  re- 
gards not  merely  the  persons  recommended,  but  as  it 
relates  to  the  inducement  to  recommend  prosecutions 
when  they  might  not  perhaps  otherwise  be  proper  to  be 
instituted.  In  this  question  may  be  involved  the  consi^ 
deration,  whether  the  defendant  may  derive  advantage 
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from  a  present  gratuity,  or  may  receive  hereafter  more 
permanent  advantages,  so  as  to  influence  his  judgment 
in  recoifimending  particular  prosecutions,  instead  of  being 
kft  to  the  honest,  fair,  and  unbiassed  exercise  of  his  of- 
ficial duties.  It  is  fit  that  these  matters  should  be  fully 
considered  upon  the  record,  when  the  facts  are  fully  es^ 
tablished,  so  as  to  raise  the  question.  I  think  the  defen- 
<knt  is  not  concluded  by  the  omission  to  take  the  objec- 
tion to  the  legality  of  the  agreement  at  the  last  trial. 


Hughes 

v. 
Statham. 


Abbott,  C.  J.  was  sitting  at  Nisi  Prius,  and  Lit- 
TLEDALE,  J*  was  absent. 

Rule  absolute  for  a  new  trial,  the  costs  of  the  first  to 
abide  the  event  of  the  second  trial. 


The  King  t.  The  Inhabitants  of  Chediston. 

By  an  order  of  two  justices  Thomas  SquirCy  his  wife  Where  a  pau- 
and  eight  children  were  removed  from  HaUsworth  to  {n-iaw,  with- 
Cheduton,  both  in  the  county  of  Suffolk.    The  sessions,  "^^^""^^^^^^^ 
on  appeal,  confirmed  the  order,  subject  to  the  opinion  of  former,  and 
this  Court  on  the  following  case :  ^owledgj 

.  The  pauper.   Squire,  whose  original  settlement  was  hired  a  house 
a4initted  to  be  in  Chediston,  and  who  occupied  a  form  ^nd  allowed*'^' 
there  in  1806  at  an  annual  rent  of  300/.,  assigned  over  the  pauper  to 

.  I'll'     remain  in  pos- 

ms  farm  for  the  remainder  of  bis  term,  together  with  his  session  for  two 
farming  stock  and  crops,  to  his  brother-in-law  Thomas  ^uaneTand 
Sage,  upon  trust,  to  cultivate  the  farm  during  the  re-  then,  without 
mainder  of  the  term,  and,  at  the  expiration  of  the  lease,  "^  {^  to  quit 

to  sell  the  stock  and  crops  foi*  the  payment  of  the  pau-  which  he  did 

iramediateljT) 

not  having  paid  any  rent  or  taxes  during  the  time : — Held  that  the  pau.]>er  was 

tenant  at  will  and  tnereby  acquired  a  settlement  by  renting  a  tenement  within  tb. 

meaning  of  the  13  and  14  Car,  2.  c.  12; 
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per's  debtSi  and  then,  upon  trust,  to  pay  over  the  balance 
(if  any)  to  the  pauper.     Page  acted  under  the  trusts  of 
V*  this  deed  until  Michaelmas, \S\  7,  when  the  lease  expired. 

Inhabitants   i^^^  ^^  g^^j^j  settlement  of  accounts  took  place,  and  no- 

Chediston.    thing  was  paid  to  the  pauper,  his  property,  as  stated  by 
Page,  not  being  sufficient  to  pay  his  debts.     iVt  Mi- 
chaelmas, 18 17^  Pog^9  not  having  any  authority  from  the 
pauper  so  to  do,  and  without  his  knowledge,  hired  a 
house  in  Halesworth,  of  the  value  of  18/.  a-year,  of  one 
Hinsby,  since  deceased,  in  which  Squire  and  his  family 
resided.     Some  of  the  furniture  belonged  to  Squire^  and 
some  to  Page*     The  house  was  much  larger  than  was 
required  by  Squire,  and  was  taken  by  Page  because  he 
could  not  procure  a  smaller  one.    Squire  never  paid  rent 
for  the  house,  nor  parish  rates,  nor  taxes.    They  were 
all  paid  by  Page,  who  was  assessed  in  the  parish  rates, 
and  in  the  tax  collector's  assessment  for  the  house.   The 
pauper  and  his  family  continued  to  reside  in  the  house 
till  Christmas  IQIQ,  when  Page,  without  any  notice,  di- 
rected the  pauper  and  his  family  to  quit  the  house  at 
Halesworth,  which  he  did.     Page  stated  that  he  con- 
sidered Squire  responsible  to  him  for  the  rent,  but  when 
Page  hired  the  house  he  did  not  think  he  should 'get  the 
rent.     Tt  was  also  proved  by  a  witness  that  in  the  course' 
of  a  conversation  which  he  had  with  Hinihy,  the  deceased 
owner  of  the  house  in  question,  Hinsby,  stated  that  he 
had  let  his  house  to  Squire,  and  that  upon  the  witness 
expressing  doubts  as  to  Squire's  responsibility,  Hinsby 
told  him  that  the  rent  was  guaranteed  by  Page,     The 
reception  of  this  witness's  evidence  was  objected  to  by 
the  counsel  for  the  respondents,  but  admitted  by  the 
Court.     The  question  for  the  opinion  of  the  Court  is, 
whether  the  pauper  gained  a  settlement  in  Halesworth 
by  occupying  the  house  in  that  parish  under  the  circum- 
stances above  mentioned. 
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Marryatt  and  £.  jilderson,  in  support  of  the  order  of 
sessions.  The  pauper  gained  no  settlement  in  the  parish 
of  Halesworth.     It  is  an  established  rule  of  law^  ^at  in  -^^ 

order  to  gain  a  settlement  by  renting  a  tenement,  the  Inhabitawts 
party  must  have  a  legal  possession,  and  a  rightful  occu-  Cheoiston. 
pation  in  the  capacity  of  tenant.  These  circumstances 
are  negatived  by  the  facts  of  this  case.  The  pauper 
never  came  to  settle  iu  character  of  tenant.  The  facts 
found  are  that  the  house  was  taken  by  Page  without  the 
pauper's  authority  or  even  knowledge;  that  the  pauper 
never  paid  rent,  taxes,  or  rates  for  the  house ;  that  Page 
was  assessed  for  the  parochial  and  assessed  taxes,  which 
he  paid,  and  also  the  rent ;  that  Page  hired  the  house, 
and  that  though  he  allowed  the  pauper  to^ointo  it,  yet  the 
lattergave  up  the  possession  the  moment  he  is  told  to  do  so. 
It  is  clear,  therefore,  that  he  never  had  any  rightful  pos- 
session, or  control  over  the  J[iouse,  for  otherwise  he  could 
not  have  so  acted.  A  right  to  remain  in  posseasion  is  es- 
sential to  the  acquirement  of  his  settlement;  this  he 
never  had,  and  therefore  the  sessions  did  right  in  con- 
firming the  order  of  removal.  The  principle  on  which 
this  case  must  be  decided  is  to  be  collected  from  Rex  v. 
South  Sydenham  (a),  Rex  v.  Whixley  (Jb\  Rex  v.  Culm- 
stock  (c),  Rex  v.  Hooe  (d),  Rex  v.  South  Lynn  (e).  Rex 
y.  St,  Michaet 8,  Coventry  (f)y  and  Rex'v,  Neatherseal  (g). 
There  is  nothing  here  to  shew  that  the  pauper  had  a 
right  to  remain  in  the  tenement  for  a  single  day  or  hour. 
If  his  intention  was  to  settle  there  at  all,  it  is  perfectly 
uncertain  for  what  length  of  time  he  entertained  such  an 
idea.  But  it  is  clear  he  never  went  there  for  the  pur- 
pose of  settling,  and  had  no  right  of  his  own  so  to  do. — 

(a)  1  Stra.  57.    2  Bott.  462.  (e)  5  T.  R.  664. 

{b)  1  T.  R.  137.  (f)  15  East,  567. 

(c)6T.  R.  730.  (^)4T.  R.  258.    .   . 
(fO  4  East,  362. 
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In  short,  he  merely  went  there  to  find  a  place  wherein  he 
might  lay  his  head.     No  case  has  gone  the  length  of 
V.  holding  that  under  such  circumstances  a  settlement  couM 

Inhabitawts  y^  gained.     [Baj/iey,  J.  The  argument  on  the  other  side 
.  Chedistoit.    probably  will  be,  that  as  between  Page  and  the  pauper 

there  was  a  tenancy  at  will.]  Still  it  oaght  to  have 
been  found  by  the  case,  as  a  fact,  that  there  was  such  a 
tenancy.  None  such  is  found,  and  therefore  it  cannot 
be  presumed. 

Dover  (with  whom  was  Eagle),  contri.  If  the  declara- 
tion of  Hinsby,  the  landlord,  (of  which  no  notice  is  taken 
in  the  argument  on  the  other  side,)  was  admissible  in 
evidence,  there  is  an  end  of  the  case;  for,  according  to 
that  delaration,  the  house  was  in  fact  let  to  the  pauper, 
although  the  landlord  might  have  looked  to  Page  as  a 
guarantee.  But  independently  of  that  question,  there  is 
enough  on  the  face  of  the  case  to  sh^w  that  the  pauper 
gained  a  settlement  in  point  of  law  within  the  intent  afkd 
meaning  of  the  statute  13  8&.14  Car.  2.  c.  12.  and  the 
authority  of  decided  cases.  Assuming  that  Page  was 
the  person  who  originally  hired  the  house,  yet  it  is  mani- 
fest that  he  never  hired  it  for  his  own  occupation,  for  as 
soon  as  it  was  hired  he  let  the  pauper  into  possession, 
and  the  latter  occupied  it  for  two  years  and  a  quarter. 
From  this  state  of  facts  one  of  two  conclusions  must 
follow;  either  that  Page  was  the  pauper's  agent  in  hiring 
the  house,  in  which  case  a  settlement,  when  coupled  with 
a  sufficient  evidence,  would  be  gained, — or  that  the  pau- 
per became  a  tenant  at  will  to  Page,  in  which  case  *atso 
he  would  gain  a  settlement.  It  is  sufficient  for  the  pre- 
sent purpose  to  say  that  he  was  tenant  at  will,  and  in 
that  view  Rex  v.  Fillofigley  {a),  Rex  v.  Fritwell  (i),  and 
Rex  V.  Lakenheath  (c)  are  express  authorities  to  shew 
(a)  1  T.  R.  458.        (6)  7  T.  R.  197.        (c)  Ante,  vol.  i;  433. 
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ib&t  he  gained  a  settlemeDt.  >  Actual  payment  of  rent  is 
uot  necessary,  so  long  as  the  tenement  is  of  the  value  of     JT  \r^ 
lOl*     Here  the  tenement  is  found  to  be  worth  18/.  per  v, 

annum,  and  therefore  a  settlement  was  gained  (a).  Inhabttamts 

Bayley,  J. — I  think  the  order  of  sessions  must  be    Chediston* 
quashed,  being  of  opinion  that  the  pauper  came  to  settle 
upon  a  tenement  worth  10/.  a-year,  in   the  parish  of 
Halesworth,  within  the  intent  and  meaning  of  the  13  8c 
14  Car.  2.  and  thereby  gained  a  settlement  in  that  parish. 
The  facts  I  take  to  be  these :  the  pauper  originally  re- 
sided in  Cliediston,  where  his  farm  was,  and  upon  the 
expiration  of  the  lease,  Page,  who  had  the  complete 
control  over  his  property,  takes  a  house  of  the  value  of 
18/.  in  the  parish  of  Halesworth,  in  which  he  places  the 
pauper  and  his  family,  who  reside  there  for  upwards  of 
two  years.     On  this  statement,  it  appears  that  he  took  it 
as  a  residence  for  the  pauper  and  his  family,  and  for 
them  only.    Undoubtedly  Page  put  a  part  of  his  own 
furniture  into  the  house,  but  still,  as  far  as  we  are  in- 
formed, the  pauper  alone  has  the  exclusive  occupation. 
It  may  be  truly  said,  that  if  the  pauper  was  not  sub- 
stantially the  tenant  to  the  original  landlord,  and  if  Page 
did  not  take  the  house  in  the  character  of  agent,  he  might 
have  removed  the  pauper  whenever  he  thought  fit;  but 
by  suffering  the  pauper  to  go  into  possession  did  he  not 
thereby  make  him  his  own  tenant  at  will,  and  if  he  did, 
and  allowed  him  to  remain  for  a  period  of  forty  days, 
does  not  that  give  him  a  settlement  i    The  case  may  be 
looked  at  in  two  ways.    Either  Page  took  the  house  as 
agent  for  Squire,  or  he  took  it  upon  his  own  account 
with  a  view  to  permit  Squire  to  occupy.    There  may  be 
considerable  doubt  whether  the   sessions  would  have 
been  authorized  in  holding,  that  he  took  it  as  agent  for 

(a)  See  Rex  v.  Benneworthf  ante,  vol.  ii.  319.    Rei  v.  Cherry 
Willinghamf  ante,  vol.  i.  478. 
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Squire;  because  that  would  be  making  the  latter  liable 

to  pay  the  whole  rent  of  a  house  which  was  larger  tfcan 

t7.  he  required,  and  which  perhaps  it  would  have  been  out 

Inhabitants    ^f  |jjg   power,   especially  as  it  was  hired  without  his 

CuEDisTON.    privity,  to  pay.     The  more  reasonable  conclusion  to  be 

drawn  from  the  facts  is,  that  Page  hired  it  on  his  own ' 

account.     But  when  he  puts  Squire  into  possession  of 

the  house,  in  what  relation  does  the  latter  stand?    It 

c 

appears  to  me  be  stands  in  the  relation  of  tenant  at  will. 
Then,  according  to  the  cases,  if  he  resided  more  than 
forty  days  in  that  character,  that  is  quite  sufficient  to 
confer  a  settlement.  In  Rea:  v.  Fillongley  (a),  the  pau- 
per's brother  said  to  him,  "  I  am  sorry  for  your  family, 
and  therefore  I  will  give  you  a  close  in  A.  about  four  acres, 
to  enjoy  as  long  as  I  please,  and  to  take  it  %gain  when  I 
please,  and  you  shall  pay  nothing  for  it."  This  was 
strictly  a  tenancy  at  will,  and  yet  it  was  held,  that  the 
land  so  enjoyed  by  the  pauper  was  to  be  taken  into  con- 
sideration in  estimating  the  value  of  the  tenement  which 
was  to  confer  a  settlement.  In  Rex  v.  Lakenheath  the 
pauper  occupied  a  house  rent  free,  but  worth  10/.  a-year, 
which  was  assigned  to  him  as  his  residence  in  the  cha- 
racter of  schoolmaster  to  a  charitable  foundation,  and 
though  by  the  terms  of  the  will  he  was  liable  at  any  time 
to  be  dismissed  from  the  office  of  schoolmaster,  at  the 
will  and  pleasure  of  the  donor,  yet  his  residence  for  more 
than  forty  days  was  held  sufficient  to  confer  a  settlement 
within  the  meaning  of  the  statute.  Now  it  seems  to  me 
that  this  is  a  stronger  case  than  Rex  v.  Fitlongley ;  be- 
cause I  am  satisfied  that  Page  took  this  house  in  order 
that  Squire  might  reside  in  it,  and  that  Squire  went  to 
reside  there  strictly  as  his  tenant  at  will.  Then,  if  he 
was  a  tenant  at  will,  and  continued  under  that  tenancy 
for  a  period  of  more  than  forty  days,  it  appears  to  me  to 

(fl)  1  T.  R.  458. 
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be  sufficient  to  confer  a  settlement.    In  all  these  cases  it 

is  desirable  to  adhere  to  settled  decisions,  and  not  unne-     ^,    ,^ 

......  The  King 

cessanly  create  nice  distinctions.  v. 

Inhabitants 

of 

HoLROYD,  J. — I  am  of  opinion  that  a  settlement  was    Chediston. 

gained  by  the  pauper  in  the  parish  of  Halesuorth.  I 
think  it  appears  sufficiently  clear  that  the  pauper  occu- 
pied this  house  by  the  permission  of  Page,  .who  is  the 
person  who  is  to  be  taken  as  having  hired  it.  The  case 
states,  that  the  house  was  much  too  large  for  Squire, 
and  that  Pftge  had  taken  it  because  he  could  not  pro* 
cure  a  smaller  one.  This  shews  clearly  that  it  was  for  . 
the  purpose  of  the  pauper's  occupation  that  it  was  taken, 
and  he  is  accordingly  let  into  possession,  and  remains 
there  for  upwards  of  two  years  with  the  permission  of 
Page,  who  pays  the  rent  and  taxes.  1  think,  therefore, 
the  pauper,  must  be  considered  as  a  tenant  at  will.  He 
would  have  such  a  possession  as  would  entitle  him  to  call 
it  bis  dwelling,  in  case  of  burglary.  He  might  also 
maintain  an  action  for  a  trespass  on  the  premises,  on  the 
same  principle.  I  am,  therefore,  of  opinion,  he  gained 
a  settlement. 

LiTTLEDALE,  J.— It  is  quite  clear  in  this  case  that 
the  pauper  gained  a  settlement  in  Halesworth.  There,  is 
no  statement  of  the  precise  terms  on  which  the  pauper 
was  let  into  possession,  but  I  think  he  must  be  taken  to 
have  been  a  tenant  at  will,  for  Page  turns  him  out  at  a 
moment's  warning ;  and  having  resided  for  more  than  40 
days  as  tenant  at  will  upon  a  tenement  worth  18/^  a  year, 
I  think  he  gained  a  siettlement. 

Order  of  sessions  quashed. 
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The  King  v.  The  Inhabitants  of  Findon. 

The  residence   -BY  an  order  of  two  justices^  William  Steffi,  bis  wife  and 

of  forty  days  jij^ee  children,  were  removed  from  Btdgrate  m  the 
under  a  con-  '  ^  o 

tract  for  hiring  county  of  Suffolk f  to  Findon  in  the  county  of  Sussex. 
must^be^wiih-  On  appeal  the  sessiona  confirmed  the  order,  subject  to 
in  the  compass  the  Opinion  of  this  Court  upon  the  following  case : 
year,  in  order  I'he  pauper,  William  Steffi  was  hired  by  the  Reverend 
to  acquire  a  James  Fentrisj  on  the  2d  November,  1807,  for  a  year, 
but  it  seems  .  and  served  the  whole  of  that  period,  and  afterwards  con* 
is  not  to ^?^  tinned  in  Mr,  Fentris's  service,  under  successive  yearly 
computed  hirings,  until  the  2d  November,  1811,  when  the  pauper 
on  which  the  ^^*  again  hired  by  Mr.  Ventris  for  another  year.  The 
Th^**^  f  ^"^*  pauper  served  his  master  at  the  parish  of  St.  Peters  in 
where  a  ser-  the  East,  in  the  city  of  Oxford,  from  the  said  2d  Novent- 
hfred^and^"  ier,  181 1,  until  the  14th  April,  1812.  He  then  accom- 
served  his  panied  him  to  several  other  places  until  the  2d  Novemr 
several  succes-  *^''>  1812,  when  he  was  again  hired  by  Mr.  Ventris  iot 
sive  years,  and  another  year,  and  he  travelled  about  with  his  master 
again  on  the     until   the   20th    December,    1812,   on   which  day  they 

2d  ^oveinjcr,   arrived  at  Findon  in  Sussex  (the  appellant  parish),  where 

loll 9  resiueci 

with  him  in  0.  they  continued  more  than  40  days,  and  afterwards  he 

Xprl/ 1812 '*  accompanied  his  master  to  the  said  parish  of  St.  Peters 
and  then  tra-  jn  the  East,  in  the  said  city  of  Oxford,  where  they  con- 
with  him  until  tinned  up  to  the  2d  Jpril,  1813,  a  space  of  36  days,  and 

the  year  was  on  the  2d  April,  1813,  left  Oxford  for  Beeding,  where 
out,  when  the     ^  .       ^        .,,',,,*;  „      .        ^    ^    ■        , 

contract  was    they  contmued  until  the  2a  iiia^  folio waig,  30  days,  when 

again  renewed,  ^  ^.j^j  j^    mutual  consent.     The  question  for  the 

and  he  went  f    '^  •'  ^  * 

with  his  mas-   opinion  of  the^^urt  is,  whether  the  pauper  waa  settled 

hc^remained*^^  ^'  Findon,  Or  at  St,  Peters  in  the  East,  in  the  city  of 

forty  days,  and  Oxford. 

then  returned 

to  0.  again,  where  he  remained  thirty-eight  days,  and  in  a  month  afterwards  they 

mutually  parted  before  the  year  was  out :— -Held,  that  the  servant's  settlement  was 

in  O.  and  not  in  F. 
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Nolan,  aud  B.  uindrem^  in  sqpport  of  the  order  qf  1895. 
sessions.  The  pauper's  last  legal  settlement  was  at  JPin-  •yjp'^^ 
don  and  no^  in  Oxford.     Iq  order  to  make  out  that  the  v. 

pauper  was  fettled  in  Oxford,  it  must  be  shewn  on  the  Inhabitants 
other  side,  tb^^  there  w^s  a  forty  days  residence  in  that  Fikdok. 
city  wi^hip  the  conip^ss  of  one  whole  year.  The  questiop 
for  the  depision  of  the  Court  is,  in  which  parish  the 
pauper  gained  ^  settlement  under  the  last  year's  hiring 
and  service.  The  last  year's  hiring  was  from  the  2d  No- 
vember, 1813,  until  the  2d  November,  1813.  During 
that  year  the  pauper  resided  in  Findon  forty  days,  anfi 
but  thirty-eight  in  Oxford.  So  that  it  is'  clear  that  the 
settlement  niust  be  gained  in  Findon,  unless  it  can  be 
said  that  the  service  and  residence  in  Oxford  in  that  year 
cao  b/s  connected  wjdi  thp  service  and  residence  ther^ 
during  the  preceding  yeafi  which  cannot  be  made  o\x\, 
either  upon  principle  or,  aji^thprities.  There  is  no  cas^ 
vbich.  has  depided  upon  the  dcctriiie  of  coi^ec^ed 
hirings  and  services,  that  you  can  go  out  pf  the  last  year's 
service,  in  order  to  cpnQecjt  it  w^b  a  preceding  year's  ser- 
vice, The  forty  days  to  confer  ^  s^ttleiiient  must  bp 
withifi  the  compass  of  ope  whple  year,  and  that  the  l^at 
year.  This  case  conies  within  the  pripcjple  of  l^ex  v. 
Denham  (a)..  That  cjjise  arose  ypon  a  reipoval  from  B. 
to  D.  and  the  question  was  upon  the  residence  necessary 
to  confer  a  ^ettlem.ent  by  hiring  and  service ;  whether  it 
was  necessaiy  therje  should  bP  forty  days'  residence 
withm  the  compass  of  a  year,  or,  whether,  if  the  service 
were  for  several  years  uninterruptedly^  a  residence  of  forty 
days  within  those  9ever.al  years  would  be  sufficient.  Th^ 
facts  were  these;  the  pauper  ^as  hired  for  a  year  to  G. 
S.  and  served  that  year,  at  the  expiration  of  which  be  w^s 
hired  to  him  for  another  year,  and  served  h^lf  of  it ;  and 
during  that  year  and  a  half  he  was  resident  m .  B.  fof 

(«)  1  U.  aod  S.  3C1.    Vide  IUjf  y.  A^thorpt,  aajte,  vol.  ii.  313. 
VOL.  III.  y 
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forty  days,  but  be  did  hot  reside  in  B.  ifor  forty  days, 
either  within  the  first  year,  or  within  the  half  year,  nor 
The  King     ^^^  ^^^  admitted)  within  any  one  period  of  a  year  whilst 
Inhabitants  he  continued  with  S.     The  sessions  were  of  opinion  that 

of  i  • 

FiNDOK.  ^^^^  reisdence  was  not  sufficient,  and  the  Court  thought 
their  opinion  right.  Now  here  there  was  no  residence  for 
forty  days  in  Oxford  within  the  last  year  of  the  service, 
consequently  no  settlement  was  gained  there. 

Courtkope,  Storks  and  Dover,  contri,  were  stopt  by 
the  Court. 

Abbott,  C.  J. — I  think  the  last  legal  settlement  of 
the  pauper  was  not  at  Findon,  but  at  Oxford,  It  is 
quite  clear  that^  but  for  the  residence  for  forty  days  in 
Findon,  the  pauper  would  be  settled  in  Oxford  in  the 
month  of  April,  1813 ;  but,  it  is  said^  that  the  settlement 
must  revert  to  Findon,  not  because  that  is  a  new  or  sub- 
sequent settlement^  but  because,  the  pauper  did  not  sleep 
at  Oxford  forty  nights  within  the  compass  of  a  whole  year 
preceding  the  termination  of  his  service.  I  however 
ihn{k,  that  the  last  residence  for  thirty-eight  days  and  his 
former  residence  may  be  coupled,  and  being  within  the 
compass  of  twelve  months,  that  is  sufficient.  I  know  of 
no  decision  w  hich  has  said  that  the  forty  days  must  come 
within  the  compass  of  the  last  year  of  the  service.  Cer- 
tainly Rex  v.  Denham  does  not  lay  down  any  such  rule. 

Bayley,  J. — ^The  case  of  Rex  v.  Denham  has  de- 
cided that  the  residence  for  forty  days  must  be  within  the 
compass  of  a  single  year ;  but  subsequently  to  that  case 
it  is  no  where  laid  down  that  the  single  year  is  to  be  com- 
puted from  the  day  on  which  the  service  ends.  In  this 
case,  when  the  pauper  had  come  to  Oxford  in  the  last 
year  of  his  service,  and  had  slept  there  oiie  night,  it  is 
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clear  that  he  became  settled  there,  for  his  sleeping  there 

connected  itself  with  the  previous  settlement  which  he 

had  acquired  in  the  former  year.    That  subsequent  sleep-^ 

iog  in  Oxford  superseded  the  settlement  which  he  had  in  Inhabitants 

the  mean  time  acquired  in  Findon,  and  set  up  his  Oxford      p  J^  n 

settlement.   These  shifting  settlements  vary  from  time  to 

time  according  to  the  last  night  where  the  pauper  sleeps, 

under  such  circumstances  as  will  enable  him  to  connect 

that  night  with  any  thirty*nine  previous  nights.     Here 

there  having  been  a  settlement  previously  acquired  by 

the  pauper  in  Oxford,  the  settlement  subsequently  gained 

in  Findon  is  superseded,  by  the  sleeping  at  Oxford.     I 

therefore  think  that  the  sessions  came  to  an  erroneous 

conclusion  in  deciding,  that  the  pauper's  settlement  was 

in  Findon. 

HoLuoYD,  J.  and  Littledale,  J.  concurred. 

Order  of  sessions  quashed. 
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The  kiNOV.  Hamkins  (a). 

Thi9  court  of  RiCH ARDS,  G«  niQTed  to  diseharge  the  recognizance 
J^^^'^Yuriv'  of  *«  individttal,  upon  a  petition  made  by  him,  (verified 
diction,  either  by  affidavit,)  which  disclc^sed  the  following  case.  The 
S^cfio-orthe  petitioner  had  become  bound  in  a  recognizance  to  the 
standing  writ   ^j^^  Jq  ^1,^  gum  of  20ii,  beJFore  a  justice  of  the  peace  fot 

ofpnvTsealy  °'  ^  .     *^      \  j.  • 

(whereby  it  is  the  county  of  GloHcMer^  m  May  last,  upon  condiuon  to 
di^hr^e!  rai-^  «Ppew  at  the  Midmmmelt  quarter-sessions,  in  the  follow- 
tigate,orcom-  ing  Jti/y,  in  order  to  prefer  a  bill  of  indictment  against 
tures|Or  pe-*  o°®  Dalhy,  a  labourer,  for  feloniously  stealing  a  sack,  or 
nalties  e$trt-    b^g^  ^h^  property  of  the  petitioner.    Not  having  receivlBd 

from  other       the  notice  from  the  magistrate,  directed  by  the  statute 

courts,)  over     ^  q      ^       ^^  ^^  4  j^^  ^,^g  ^^^  apprized  when  the  ses- 

recognizances  : 

forfeited  at      sions  were  hoIden>  and  therefore  did  not  appear  to  pro- 

nons^^w^^        secute.    The  recognizance  was  in  consequence  forfeited, 

the  yearly  du-  (and  was  stated  to  have  befen  estreated ;)  and  the  sheriff 
plicate,  or cer-     .  ,  .  _    ,  1        .-         r  .l 

tificate,  re-       of  the  county,  m  pursuance  of  the  second  section  of  toe 

quired  by  the  statute  mentioned,  had  levied  the  20/.  Dalby  had  been 
14th  section  ^  '  ^  ^  -^ 

of  the  3  G.  4.  convicted  at  the  Midsummer  sessions,  on  another  charge 
delivered  into*  ^'  felony,  and  a  probability  was  suggested  that  he  would 
the  Court.  not  have  been  tried  on  Hdnkifis'  indictment  if  it  had  been 
wherea  recog-  preferred.     It  was  also  stated,  that,  it  was  the  petitioner's 

nizance  for  fy]|  intention  to  have  appeared  and  prosecuted,  if  he  had 
appearing,  and  *^*^ 

pre/erring  an  (^^  The  Editors  have  been  favoured  by  Mr.  M*Cleland  (Editor  of 
a  court  of  ^^^  Exchequer  Reports,)  with  his  notes  of  this  case,  which,  it  is  cod- 
quarter-ses-       ceived,  is  of  considerable  importance,  as  it  respects  the  object  of  this 

sions  had  been  work, 
forfeited,  and 

certified  into  this  Court;  and  the  forfeiture  had  been  levied  by  the  sheriff  of  the 
county,  pursuant  to  the  3  G.  4.  c.  46. ;  the  Court  held,  they  were  not  authorized  to 
order  the  discharge  of  the  recognizance,  although  the  justice  of  peace,  before  whom 
the  recognizance  had  been  taken,  did  not  comply  with  the  4th  section  of  the  statote^ 
by  giving  the  party  bound  a  written  or  printed  notice  of  the  time  and  place  at  which 
the  sessions  were  to  be  holden;  and  the  party  had  applied  for  relief  at  the  ensuing 
quarter-sessions,  which  was  refused. 
The  Court  has  still  jurisdiction  over  penalties,  forfeitures,  &c.  occurring  at  assizes. 


The  Kino 

V. 
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been  inforttied  of  the  time  of  the  holding  of  the  sessions;        ]d£5. 

that  he  had  appeali^d  to  the  magistrates,  assembled  at 

the  last  general  quarter-sessions,  to  order  the  discharge 

of  the  recognizance,  as  that  court  had  been  empowered     Hankiks. 

to  do  by  virtue  of  the  said  act  (a),  but  that  they  refused 

to  make  i^uch  order.     The  petitioned,  therefor^,  prayed 

foi-  relief  in  the  preihise^,  according  to  the  provisions  of 

die  act  4  Geo,  3.  c.  10.  etitituled,  "  an  Act  for  the  more 

easy  discharge  of  recognizance,  estreated  into  his  majes*" 

ty's  Court  of  Exchequer." 

A  document,  purporting  to  be  a  constat  of  the  estreat 
of  the  recognisance,  from  the  Midsummer  quarter-sessions, 
^s  produced ;  and  it  was  submitted,  that,  as  the  magis- 
ttfAes  had  not  complied  with  the  provisions  of  the  3  Geo. 
4.C.  46.  s;  4.  by  giving  the  requisite  notice  to  the  peti« 
tioner,  tiiis  was  a  fit  case  for  the  interference  of  the 
Court,  under  the  jio^xrs  vested  in  them  by  the  4  Geo. 
3.  c.  10. 

HtJLLOCK,  B.  observed,  that  the  statute  3  Geo.  4. 
c.  46.  having  required,  (sections  5  and  6,)  applications 
i€fr  relief  in  these  cases  to  be  made  to,  and  determined 
by  the  general  or  quarter-session^ ;  St  was  questionable, 
whether  that  was  not  now  thie  sole  jurisdiction  for  that 
purpose,  and  whether  this  Court  could  interfere  at  all  iti 
a  matter  of  this  nature. 

Graham,  B.  said  he  did  not  know  whether  the  act 
took  away  the  ancient  and  original  jurisdiction  of  the 
Court;  and  whether  this  court  might  not  still  afford  relief, 
if  a  strong  case  for  its  interposition  were  made  out. 

Sir  W.  Omen  {Amicus  Curia  J  mentioned  Fellow's  ^ 
case  (&),  as  a  determination  in  point;   and  the  Chief 
(o)  Sections  5  and  6.  (b)  M'Clel.  Rep.  111. 
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Baron  inquired  into  the  circumstances  of  it :  but,  the 
recent  statute  referred  to  not  having  been  in  the  Court, 
xf,  the  application  was  directed  to  stand  over,  that  it  might 

Hankins.     i^g  produced,  and  discussed. 

HuLLOCK,  B.  in  allusion  to  Fellow's  case,  remarked, 
that  the  3  Geo.  4.  c.  46.  applied  to  all  recognizances, 
forfeited  before  justices  of  the  peace,  or  at  sessions,  a$ 
well  those  relating  to  bastardy  as  others. 

Richards,  on  this  day,  renewed  the  motion,  supporting 
it  by  his  former  argument,  and  that  made  use  of  in  Pel- 
low's  case ;  and  also  relying  on  the  standing  zvrit  of  privy 

M 

seal  (a),  empowenng  the  barons  to  discharge,  mitigate^ 
or  compound,  forfeitures,  or  penalties,  estreated  into  the 
Court  of  Exchequer  from  any  other  court ;  and  on  the 
eleventh  section  of  the  3  Geo.  4.  (6)  which  he  produced 
and  read,  stating  that  the  forfeiture  had  been  paid  into 
this  Court  (c). 

HuLLOCK,  B. — Mr.  Richards,  this  is  the  difficulty 
you  have  to  contend  with ;  you  must  shew  that  this  re- 
cognizance has  been  estreated  into  this  Court  under  the 
act  of  parliament  and  the  privy  seal.  The  course  pointed 
out  by  the  late  act  is,  that  a  roll  of  all  fines,  &c.  imposed, 
or  forfeited,  at  each  general  or  quarter-sessions,  is  to  b^ 
issued  by  the  clerk  of  the  peace,  or  the  town  clerk,  to 
the  sheriff,  or  other  officer,  with  a  writ  of  distringas 

(a)  See  M<Clel.  Rep.  579. 

(b)  The  object  of  this  section  appears  to  have  been  the  preserva- 
tion of  the  rights  of  such  parties  as  were  previously  entitled  to  any 
fines,  or  forfeitures,  when  paid  into  the  Exchequer.  See  section  14, 
adjinem, 

(c)The  sheriff  of  Gloucester's  apposal  for  1894,  at  the  Lord 
Treasurer's  Remembrancer's  Office,  is  dated  January  28th,  1825 ; 
and  it  is  not  clear,  how  the  money  levied  could  have  been  paid  into 
the  Exchequer,  previously. 
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and  capias  or  fieri  facias  and  capias;  and  the  sherifF, 
or  other  officer,  is  immediately  to  levy  the  fines,  8cc.  on 
the  goods  and  chattels  of  the  several  persons  liable  to  the  v, 

process;  or,  if  he  cannot  do  so,  to  take  their  bodies  into     "*^^'^^ 
custody,  and  commit  them  to  gaol,  until  the  next  general 
or  quarter-sessions.     If  the  party  have  cause  of  com- 
plaint, his  remedy  is  distinctly  prescribed  by  the  statute, 
(sections  5  and  6).     He  may  either  give  security  to  the 
sheriff  for  his  appearance  at  the  next  general  or  quarter- 
sessions,  to  abide  the  decision  of  that  Court,  and  to  pay 
the  forfeiture,  &c.,  or  remain  in  custody  in  the  interim, 
and  afterwards  appeal :    '*  and,  the  court  of  general  or 
quarter-sessions,  before  whom  any  person  so  committed  to 
gaol,  or  bound  to  appear,  shall  be  brought,  is  thereby  autho- 
rized and  required  to  inquire  into  the  circumstances  of  the 
case;  and  shaU,  at  its  discretion,  be  empowered  to  order 
the  discharge  of  the  whole  of  the  forfeited  recognizance, 
iic,  or  any  part  thereof"    The  8th  section  of  the  statute 
enacts,  that  the  sheriff  shall  return  the  writ  at  the  ensuing 
general,  or  quarter-sessions,  and  state,  on  the  back  of  the 
roll,  what  shall  have  been  done  in  the  execution  of  such 
process  ;^  and  that  that  return,  together  with  a  duplicate 
of  the  roll  of  fines,  8cc.  at  the  preceding  quarter-sessions, 
shall  be  transmitted  by  the  clerk  of  the  peace  to  the  Lards 
Commissioners  of  his  Majesty's  Treasury*     The  4  Geo. 
4.C.37.  goes  still  farther,  because  it  requires  the  sheriff 
(section  4,)  to  make  up  annually,  and  immediately  after 
the  expiration  of  the  year  for  which  he  shall  act,  an 
account  in  writing  of  all  persons  incurring  fines,  &c., 
which  he  has  been  required  to  levy ;  which  account  he  is 
to  return  to  the  Treasury  to^be  inspected  and  checked,  and 
when  checked,  it  is  to  be  transmitted  into  this  Court. 
This  recognizance,  therefore,  ought  to  have  been  returned 
into  the  Treasury  in  the  first  instance,  and  this    documnt, 
properly  speaking,  is  not  an  estreat,  but  a  duplicate. 


The  King 

V. 
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There  woul4  be  an  incongruity  in  the  recent  statutes  coQr 
templating  the  continuance  of  its  former  jurisdiction  in 
this  Court,  after  directing  an  appeal  to  ^he  sessions— a 
IIakkins.  transmission  by  the  clerk  of  the  peace  to  the  Treasury,  of 
the  sheriff's  return  to  the  writ,  together  Yiith.  a  duplicate 
of  the  fines,  &c.  imposed  at  each  sessions,  and  an  anmun( 
account  to  be  rendered  by  the  sheriff  to  the  Treasury,  of 
all  persons  on  whom  he  has  been  called  upon  to  levy 
fines,  Slc,  during  the  year  of  his  acting,  in  order  to  b^ 
checked,  and,  when  checked  and  app|rove4>  to  be  transr 
mitted  into  this  Court.  The  Court  possesses  no  jurisr 
diction  under  the  privy  seal,  except  with  regard  to  re- 
cognizances estreated.  If,  as  is  stated,  the  money  has 
been  paid  into  this  court,  then  transiit  in  remjudicfitam. 
It  appears  to  me,  that  the  Court  has  no  jurisdiction  over 
tliis  case  The  Court  still  has  jurisdiction  over  cases 
occurring  at  assizes. 

Tlie  rest  of  the  Court  concurring,  the  order  was 

Refused,  (a) 

(a)  Since  the  time  of  this  determination,  the  principle  involved  in 
it  has  been  repeatedly  brought  under  the  consideration  of  the  Court 
by  similar  applications;  but  no  instance  is  recollected  of  its  being 
deviated  from,  inr  any  case  known  to  fail  within  the  two  recent 
statutes.  However,  among  the  discussions  of  this  subject  which 
have  taken  place,  the  reporter  is  not  aware  that  the  statute  33  Hen. 
VIIL  a  39.  has  been  referred  to  as  befiring  on  it,  althougli  C.  B. 
Gilbert  (Treat,  oo  Eicheq.  p.  191.)  lays  it  dowp,  that  by  it  the 
**  Court  of  Exchequer  have  power  to  discharge  all  debts  and  duties 
due  to  the  king,  upon  any  equity  disclosed,  and  it  is  hy  virtue  of  this 
act  that  they  discharge  recognizances,**  The  part  of  the  statute,  io 
which  these  provisions  arc  contained,  is  not  specified,  but  it  is  pro* 
babjy  the  79th  section.  By  that  section,  it  is  enacted,  <<  tlmt  if  any 
person,  or  persons,  of  whom  any  such  debt  or  duty  is,  or  at  any 
time  thereafter  shall  be,  demanded  or  required,  allege,  plead,  declare, 
or  shew,  in  any  of  the  said  Courts,"  (of  which  tlie  Exchequer  is  one) 
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^  good,  perfect,  end  mffident,  cause,  and  matter  in  law,  reatan  or         1825. 
good  conscience,  in  bar,  or  discharge  of  the  said  debt,  or  duty;  of       V^^^^^ 
why  any  such  person,  or  persons,  ought  not  to  be  charged  or  charge-      The  King 
able  with  the  same;  and  the  mmecauMeor  matttr  so  alleged,  pleaded,      ^    ^' 
declared,  or  shewed  tufficiently  proved  in  such  one  of  the  said  Courts, 
as  he  or  they  shall  be  impleaded,  sued,  vexed,  or  troubled,  for  tile 
same;  that  then  the  said  Courts,  and  every  of  them,  shall  have  full 
power  and  authority  to  accept,  adjudge,  and  allow  on  the  same  proof, 
and  wholly  and  clearly  to  acquit,  and  discharge  all,  and  every  person, 
or  persons,  that  shall  be  so  impleaded,  sued,  vexed,  or  troubled,  for 
the  same;  any  thing  in  this  present  act,  before  mentioned,  to  the 
contrary  notwithstanding.''  ^  It  is  obvious,  that  this  clause  does  not 
apply  to  the  case,  which  has  given  occasion  for  these  observations, 
from  the  terms  **  debts  or  duties,"  in  the  passage  from  C.  B.  Gilbert's 
work,  and  from  the  words  in  the  beginning  of  the  clause,  viz.  that, 
if  any  person  or  persons,  of  whom  any  such  debt  or  duty  is,  or  at 
any  time  hereafter  shall  be,  demanded  or  requitfd,  S^,f  because  the 
sum  forfeited  in  this  instance  was  not  a  debt,  or  duty,  demandable 
of  the  applicant  at  the  time  of  application  to  the  Court,  it  having 
been  previously  levied  by  the  sheriff,  and  either  paid  into  the  Court, 
or  retained  in  his  hands.    It  seems  also  to  be  a  consequence  of  the 
following  words  in  the  clause,  viz.  <<  and  the  same  cause,  or  matter  so 
alleged,  &c.  in  such  one  of  the  said  Courts,  as  he  or  they  shall  be 
impleaded,  sued,  vexed,  or  troubled,  for  the  same;^  that  the  clause  is 
inapplicable,  in  the  present  state  of  the  law,  to  9  case  where  the  for- 
faiure  has  rujt  been  levied,  but  there  is  an  existing  debt,  or  duty,  due 
to  the  king,  by  the  applicant.    It  does  not  appear  to  have  been  the 
intention  of  the  legislature,  by  the  3  Geo.  4,,  that  the  Court  of 
Exchequer  should  retain  its  former  power  of  proceeding  against 
parties  accountable  to  the  king,  concurrently  with  the  sessions:  the 
only  provision,  which  that  statute  contains,  for  the  certifying  of 
fines,  &c.  into  that  Court,  being  stated  to  be  to  the  intent,  that  the 
sheriffs,  on  their  apposals  therein,  may  be  charged  in  their  accounts, 
with  the  monies,  levied  and  received  by  them,  respectively;  and. 
that  all  parties  entitled  to  any  such  fines,  &c.  may  be  at  liberty  to 
daim  the  same  before  the  foreign  apposer.    This  view  of  the  subject 
is  strengthened  by  the  4  Geo.  4.,  the  first  section  of  which  em- 
powers the  court  of  sessions  to  continue  their  process  from  sessions 
to  sessions  till  it  shall  be  duly  ascertained,  to  the  satisfaction  of  the 
commissioners  of  the  Treasury,  that  the  party  in  default  has  not  any 
goods  or  chattels,  lands  or  tenements,  on  which  a  levy  can  be  made; 
and  that  he  is  not  to  be  found,  or  that  his  body  cannot  be  lodged  in 
ftny  of  his  majesty's  gaols.    This  enactment  seems  intended  to  trans- 
fer the  duty  of  levying  forfeitures  on  recognizances,  &c.,  which  take 
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1825.  place  before  justices  of  peace^  or  general  or  quarter-^ssions,  from 

Vi^v^b/  the  Exchequer  to  the  courts  of  sessions  exclutively.    The  party  in 

The  Kino  default,  therefore,  not  being  now  toi>e  ''  impleaded^  sued,  vesedjor 

,,     ^*  troubled^**  for  the  debt  in  the  Exchequer,  that  Court  cannot  hare 
Han  r  t  MS 

authority  under  the  33  Hen.  8.  c.  39.  s.  79.  to  discharge  him. 
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1825. 
The  King  v.  The  Inhabitants  of  Chillesforo.        ^^^^^mm/ 

oY  an  order  of  two  justices,  John  Bye,  Sarah  bis  wife,  An  uneman- 
and  their  four  children,  were  removed  from  the  parish  of  ^^^  acq^"e  a 
Blythburgh  to  the  parish  of  Chillesford,  both  in   the  settlement  by 
county  of  Norfolk,     The  sessions,  on  appeal,  confirmed  contract  of 

the  order,  subject  to  the  opinion  of  this  Court  on  the  hiring  and  ser- 
.  •'  '^  vice  for  a  year 

following  case  :  with  his 

William  Bye,  the  paupe.'s  father,  being  a  married  man,  f""- 
and  settled  in  Chillesford,  let  himself  to  Mr.  Taylor, 
of  Blythburgh,  better  than  fourteen  years  ago,  as  a  shep- 
herd;  he  was  to  have  for  the  first  year,  forty  shillings  for 
wages,  ten  coombs  of  wheat  and  two  of  barley,  produced 
on  the  farm,  the  going  of  thirty  breeding  ewes,  worth  10/. 
a  year,  and  a  cottage  in  Blythhirgh,  rent  free,  worth  three 
guineas  a  year,  W.  Bye  continued  with  Mr.  Taylor  for 
fourteen  years  upon  the  same  terms.  The  ewes  were  W, 
Bye's,  and  fed  with  Mr.  Taylor^ s  sheep,  and  went  in  the 
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morning  in  the  sheep-walk,  and  in  the  afteraoon  on  the 

layers,  and  in  the  winter  on  the  turnips,  which  were  not 
The  King  •  i»    i  •      /.  1 1 

V.  drawn,  but  a   certain  portion  of  the  turnip  field  was 

-      ^  ®  hurdled  oflF,  and  the  sheep  then  fed  upon  the  turnips:  but 

Inhabitants  ^  '  '^  '^      ^  *^  ' 

of  during  winter,  when  from  frost  or  snow  it  was  necessary, 

they  were  fed  with  hay,  though  for  several  seasons,  the 
weather  being  open,  there  was  no  occasion  to  feed  them 
with  hay.  If  fV,  Bye  had  not  had  the  cottage,  he  would 
have  had  more  wages,  and  it  was  convenient  for  him  as 
a  shepherd,  as  it  was  on  the  spot. 

W.  Bye  hired  every  year  one  or  two  pages,  over  whom 
Mr.  Taylor  had  no  control,  and  about  nine  years  ago, 
when  one  Jarvis,  one  of  the  pages,  was  to  leave,  W.  Bye, 
about  a  week  before  old  Midsummer,  agreed  with  his  son, 
the  pauper,  who  was  at  that  time  nineteen  years  of  age, 
and  unemancipated,  to  serve  him  for  a  year,  from  old  : 
Michaelmas  to  old  Michaelmas,  in  Jarvis^s  place,  at  the 
same  wages,  8/.  a  year,  which  time  the  pauper  served, 
and  slept  in  Blythburgh,  being  then  unmarried,  in  his 
father's  house. 

Marryat  and  Dover,  in  support  of  the  order  of  sessions, 
were  directed  to  confine  themselves  to  the  second  settle- 
ment stated  in  the  case.  The  question  is,  whether  the 
pauper  gained  a  settlement  by  hiring  and  service  Vfith  his 
father,  he  being  at  that  time  unemancipated.  There  are 
no  cases  to  be  foupd  in  which  it  has  been  held  that  a 
minor  can  gain  a  settlement  by  serving  a  parent,  under  a 
contract,  unless  the  child  has  previously  gained  a  settle- 
ment in  its  own  right,  or  has  become  emancipated. 
There  are,  indeed,  two  cases  which  liave  decided  that 
the  child,  after  becoming  emancipated,  may  gain  a  settle- 
ment by  a  bon&  fide  service,  under  a  contract  entered  into 
with  the  parent.     Thus,  in  the  case  of  Chesham  v.  Mii- 
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senden  (a),  it  was  held  that  where  a  daughter,  who  had  a       18^. 
settlement  of  her  own,  hired  herself  to  her  father,  as  a       ^"^v-^^ 
servant,  for  tea  shillings  a  year,  besides  what  she  could  ^ 

gain  by  her  labour,  she  gained  a  settlement  by  such  hiring  1*^^ 
and  service.  The  like  principle  was  laid  down  in  Rex  '  of 
V.  Chertsej/  (i),  where  also,  the  pauper  having  previously  Chillespord 
gained  a  settl^meot  in  her  own  right,  by  hiring  and  ser- 
vice, it  was  held  that  she  was  capable  of  acquiring  a 
settlement  by  hiring  and  service  with  her  father.  There 
is,  however,  no  authority  to  shew  that  an  unemancipated 
infant  is  capable  of  entering  into  a. contract  of  this  nature 
with  his  parent.  The  child  is  naturally  owing  service, 
aad  being  under  the  will  and  control  of  the  parent,  and 
i£not  emancipated  or  otherwise  sui  juris,  is  iacapable  of 
entering  into  a  contract  of  hiring  and  service  with  his 
father.  The  doctrine  laid  down  by  Lord  ElktAorough, 
in  Rex  v.  BeauHeu  (c),  is.  extremely  applicable  to  the 
present  ca^^.  There  it  was  held  that  an  invalided  soldier, 
who  had  leave  of  absence,  was  incapable  of  gaining  a 
settlement  by  hiring  and  service,  not  beitig  sui  juris  to 
hire  himself  within  the  statute  3  If^.  8c  Af .  c.  1 1 .  and  Lord 
EUenborough  laid  it  down,  that  in  order  to  gain  a  settle- 
ment by  hiring  within  the  meaning  ^f  that  statute,  the 
party  must  be  sui  juris,  aqd  have  the  feculty  of  disposing 
of  ]u9  own  service.  '^  An  effectual  hiring,"  his  lordship 
says,  ^^  is  where  the  servant  is  enabled  to  give  the  master 
a  quid  pro  quo."  [Bayley,  J.  The  reason  given  in  that 
case  was,  that  the  invalided  soldier  l^ad  entered  into  a 
contract  for  his  services  as  a  soldier,  which  was  inconsist- 
ent with  the  relation  of  a  hired  servant  to  another  person. 
In  this  case  the  child  does  not  contract  for  his  services 
with  any  body  but  his.  father.]  But  here  the  relation  of 
parent  and  child  is  superior  to  that  of  master  and  servant, 
and  the  characte^r  of  servant  merges  in  the  higher  duty  of 

(«)  2  Bott,  ire.  .         (h)  2%'EL  37.  (c)  3  M.  &  S.  229. 
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a  son,  and  consequently  an  infant  unemancipated  cannot 
contract  the  relation  of  a  hired  servant  to  his  own  father. 
^^  [Bat/ieji/,J,    May  not  the  father  renounce  his  parental 

,       The  richts  ?!     The  son  must  be  sui  luris,  and  have  the  power 

IMUABITANTS  .  .  .  .  . 

of  of  disposing  of  his  services,  which  this  pauper  clearly  had 

CfliLLESFORD  ^^^^     Hcrc,  in  the  language  of  Lord  EUenborough^  is  no 
quid  pro  quo  for  wages,  for  he  already  owed  his  services 
to  his  father.     [Bayley,  J.  Do  you  mean  to  argue  that 
if  a  soii  is  capable  of  maintaining  himself,  he  has  no  right 
to  go  from  under  the  parental  dominion  for  that  purpose, 
and  that  the  father  would  have  a  right  to  say  to  him, 
^*  You  shall  not  go  out  to  service;  you  shall  stay  with  me, 
and  I  shall  have  the  benefit  of  your  siervices."]     Certainly 
the  argument  must  go  that  length.     This  case  is  anahi- 
gous  to  that  of  an  apprentice,  who  is  incapable  of  con- 
tracting as  a  servant  with  another  master  during  the  eon- 
tifiuance  of  the  indentures.      \Bayleyfi.   That  case  is 
totally  dissimilar^]     But  still  the  child  must  be  able  to 
coutract  the  relation  of  servant  to  his  father,  which,  if  he 
be  an  infant  and  unemancipated,  he  cannot  do,  because  he 
is  not  sui  juris.     Assuming  that  such  a  contract  could 
exist,  still  the  relation  of  servant  would  merge  in  that  of 
son.     The  father  would  have  power  to  put  an  end  to  the 
contract  at  any  time,  which  would  not  be  the  case  with 
respect  to  any  other  servant.     This  case  must  be  con- 
sidered with  reference  to  the  peculiar  view  which  tie  law 
takes  of  an  'unemancipated  child.     It  must  be  admitted 
in  the  case  of  an  apprentice,  that  during  the  existence  of 
the  indentures  he  cannot  contract  the  relation  of  a  hired 
servant,  but  that  is  because  the  relationship  of  apprentice 
is  superior,  and  is  contracted  by  deed.     By  the  stiatute 
5  Eliz.  c.  4.  a  pauper,  although  an  infant,  may  be*  put 
out  apprentice  without  the  consent  of  the  father,  or  he 
may  bind  himself.     But  for  that  statute  an  infant  could 
not  bind  himself  by  deed;  his  indentures  would  not  be 


Chillesford 
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binding.      ^Jbhott,  C.  J.   They  would  be  voidable,  but 

not  void  absolutely,  because  such  a  relationship  is  for  the 

benefit  of  the  infant.]     In  Gilbert  v.  Fletcher  (a)  it  was  .  t,. 

resolved  that  neither  at  the  common  law  nor  by  any  words  _       *^"® 

•^      "^  ^  Inhahitants 

of  the  statute  5  Eliz,  a  covenant  or  obligation  of  an  infant  of 

for  his  apprenticeship  shall  bind  him.  An  unemancipated 
child  bears  the  same  sort  of  relation  to  his  father  that  a 
wife  does  to  her  husband,  with  reference  to  the  capacity 
of  gaining  a  settlement  by  hiring  and  service.  It  could 
not  be  contended  that  a  wife  could  gain  a  settlement  by 
a  contract  of  hiring  and  service  with  her  husband ;  and  so 
a  son,  unemancipated,  is  equally  incapacitated.  It  has 
been  held  that  the  statute  3  &  4  ff.  &  M.  c.  11.  extends 
only  to  unemancipated  children,  and  not  to  those  who  are 
separated  from  the  father.  Now,  if  the  Court  decider; 
that  this  contract  can  be  entered  into,  upon  the  principle 
tliqt  it  is  for  the  benefit  of  the  infant,  it  will  defeat  the 
policy  of  that  statute.  By  the  law  of  nature,  duties  are 
imposed  upon  a  parent  and  child  respectively  which  do 
not  exist  in  the  ordinary  relation  of  master  and  servant. 
The  child  owes  a  duty  to  his  parent,  whom  he  is  bound 
to  serve  and  obey,  and  the  father  is  under  the  obligation 
of  maintaining  and  instructing  him.  The  father  has  a 
control  over  the  son,  which  is  paramount  to  every  other 
dominion  givep  by  law  to  a  master  over  his  servant.  If 
a  father  goes  before  a  magistrate  to  complain  of  his  son 
for  misconduct,  the  magistrate  cannot  exercise  any  con- 
trol over  him,  because  the  father  himself  has  a  power  to 
punish  and  chastise  him.  A  father  can  appoint  a  guardian 
for  his  son  in  case  of  death,  and  that  circumstance  is  suf- 
ficient to  shew  the  superior  relation  which  subsists  be- 
tween parent  and  child  compared  with  that  of  master  and 
servant.  The  mischiefs  and  inconveniences  which  must 
result  from  a  decision  that  an  unemancipated  infant  may 

(a)  Cro.Car.  179. 
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contract  as  a  servant  with  his  father  would  be  endless.  It 
would  lead  to  nice  and  difficult  questions  in  many  cases, 

9.  and  would   invite  a  great  deal   of  litigation   between 

Ikh      T  HTs  P^™^®^'    {^Abboitf  C.J.  The  only  question  in  such  cases 

of  would  be,  whether  there  was  a  bon&  fide  hiring  as  ser- 

vant. The  same  question  would  arise  if  this  pauper  had 
hired  himself  to  any  other  person.  There  would  be  no 
practical  inconvenience  therefore  in  that  point  of  view.] 
But  stillji  in  the  event  of  a  breach  of  the  contract  be- 
tween the  parties,  it  would  follow  that  the  son,  though 
an  infant,  might  bring  an  action  against  his  father;  an 
evil  state  of  things  which  the  Court  would  not  be  dis- 
posed to  encourage.  \^jibbott,  C.  J.  Suppose  the  son  in 
this  case  had  hired  himself,  and  served  for  a  y«ar  with 
a  stranger,  and  had  then  come  back  to  his  father's  house, 
and  entered  into  this  contract  with  his  father,  could  it  be 
said  that  the  son  would  not  gain  a  settlement  under  this 
latter  contract  ?]  In  that  case  he  would  be  settled  under 
the  contract  with  his  father,  because  at  the  time  it  was 
entered  into,  he  would  have  been  emancipated,  and  sni 
juris.  \^Abbott,  C.  J.  But  does  emancipation,  by  first 
gaining  a  settlement  by  hiring  and  service  to  a  stranger, 
give  a  greater  power  of  contracting  with  the  father,  than 
the  infant  otherwise  would  have  had  f]  Under  the  poor 
laws  it  is  contended  it  does. 

Nolan,  contr^.  It  cannot  be  denied  that  a  minor  ma; 
enter  into  a  contract  for  his  own  benefit  with  a  stranger. 
If  so,  upon  what  principle  may  he  not  do  so  with  his 
father?  Surely  there  is  no  disqualifying  influence  in  the 
sacred  ties  of  affection  and  of  blood.  The  cases  referred 
to,  on  the  other  side,  determined  that  an  emancipated 
child  may  acquire  a  settlement  by  entering  into  a  contract 
of  service  with  his  father.  If  then  the  principle  be  con- 
ceded, that  such  a  contract  may  be  entered  into  by  an 
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inhnt,  the  fact  of  his  having  been  previously  emancipated 

can  make  no  sort  of  difference  as  to  the  result.     The  cir* 

cuDistance  of  emancipation  from  the  parent's  roof,  does  q, 

not  destroy  those  ties  of  duty  and  of  affection  vi^hich  are         ^^^ 

■  Inhabitants 

assumed  to  be  the  disqualifying  circumstances  in  a  case  uf 

like  the  present.    If  emancipation  be  necessary  to  enable  CniLLESFoao 
t  son  to  contract  with  his  parent,  that  doctrine  may  be 
carried  to  a  most  inconvenient  extent.      Merely  attaining 
the  age   of  twenty*one  years,  is  not  the  ground  upon 
which  the  son's  ability  or  disability  to  contract  with  the 
parent  is  founded,  because  it  does  not  necessarily  follow, 
from  the  fact  of  the  son  being  of  age,  that  be  is  emau* 
cipated  in  the  eye  of  the  law.     Will  it  then  be  contended 
that  a  sou,  i^ho  has  attained  twenty*one,  is  incapable  of 
entering  into  any  binding  contract  with  his  father,  either 
for  service  or  any  other  purpose,  although  he  happens 
not  to  be 'emancipated?    Such  a  proposition  could  not 
be  maintained  for  a  moment.      Numberless  instances 
might  be  put  to  shew  the  injustice,  cruelty  and  hardship 
irhich  might  result  from  such   a  doctrine.    It  would 
utterly  incapacitate  the  father  on  the  one  hand  from  pro- 
moting his  son's  interest,  by  entering  into  a  contract  with 
him  for  his  benefit,  and  deprive  the  son  on  the  other  of 
those  advantages   which   parental   kindness    or  interest 
might  mduce  the  father  to  bestow  upon  him.    If  there 
was  anything  inconsistent  or  repugnant  in  a  contract  of 
hiring  and  service  between  parent  and  child,  there  might 
be  great  difficulty  in  overcoming  the  objection,  but  no 
such  difficulty  arises  in  the  present  case.     It  is  assumed 
on  the  other  side,  that  this  case  is  analogous  to  that  of 
husband  and  wife,  and  consequently  as  a  wife  would  be 
incapable  of  entering  into  such  a  contract  with  her  hus- 
band, so  would  the  child  with  his  father. .    But  nothing 
can  be  more  dissimilar  than  the  two  cases,  because  they 
stand  upon  a  totally  diffeient  footing.     The  case  also  of 
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the  soldier  does  not  apply  to  this,  because  there  the 

pauper .  was  incapable  of  gaining  a  settlement^  he  not 

9.  being  sui  juris  at  the  time  of  the  hiring.    Here  the  infant 

The  ^23  capable  of  entering  into  a  contract  for  his  own 

Inhabitants  *^        .  °  . 

of  benefit,  and  it  matters  not  that  be  was  unemancipated  at 

HiLLESFO&D  ^j^^  ^j^^  ^j^^  contract  was  entered  into.  It  has  been  de- 
cided that  an  infant  may  bind  himself  apprentice  to  a 
third  person  (a),  and  if  so,  be  may  do  so  to  his  parent. 
By  parity  of  reasoning  he  may  also  enter  into  a  conti^ct 
of  hiring  and  service  with  his  father.  If  the  doctrine 
contended  for  on  the  other  side  is  well  founded,  it  would 
in  practice  affect  the  interests  and  rights  of  a  great  number 
of  persons  who  derived  their  right  of  freedom  in  corpo- 
rations, as  well  aa  many  other  privileges,  from  being 
bound  to,  and  serving  their  parent.  The  argument  ab 
inconvenienti  can  have  no  weight  in  deciding  the  present 
case,  because  it  is  equally  applicable  to  othdr  cases  of 
hiring  and  service,  where  the  question  must  always  be 
whether  the  hiring  be  fraudulent  or  not,  as  a  question  of 
fact.  Here,  as  the  relation  of  master  and  servant  is  not 
incompatible  with  that  of  parent  and  child,  the  Court  will 
not  be  influenced  in  its  decision  by  any  vague  notions  with 
respect  to  the  consequences  which  may  result  from  their 
determination. 

In  the  following  case  a  similar  question  being  raised, 
the  Court  reserved  its  opinion  upon  this  until  they  had 
heard  the  argument  upon  that. 

(a)  See  Newbury  v.  St,  Mary,  Reading,  2  Bott,  363;  Rex  v.  Sah 
ton,  1  Id.  613;  and  Rex  v.  Great  Wigston,  ante,  vol.  ii.  445, 
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The  King  V.  The  Inhabitants  of  Win  slow. 

On  appeal  against  an  order  of  two  justices  for  the  An  uneman- 
removal  of  Elizabeth^  the  wife  of  Thomas  Lane,  and  their  ^ay'^catTi re  a 
two  children,  from  Winslow,  in  the  county  of  Bucks,  to  settlement  by 
Beaulieu,  in  the  county  of  Hants,  the  quarter  sessions  contract  of 

quashed  the  order,  subject  to  the  opinion  of  this  Court  on  hiring  and  ser- 
'  .  "^  vice  for  a  year 

the  following  case : —  with  his 

.  r.  Lane,  the  husband  of  the  pauper,  when  about  four-  "^^h®^' '"  • 

teen  years  old,  being  then  unemaucipated,  was  hired  by  the  latter  has 

L*    r  4i_  i_  'J*  ..   "D       i*       i^   J.  no  settlement. 

m  father,  who  was  a  sawyer,  residing  at  Beauheu,  but  notwithstand- 

not  havins  a  settlement  there,  to  assist  him  in  his  work  ing  the  s  &  4 
as  a  sawyer.  A  contract  was,  m  pomt  of  fact,  made  be- 
tween them,  whereby  the  son  agreed  to  serve  the  father 
for  a  year  at  the  wages  of  9,1.  lOs.  his  board  and  lodging 
being  also  provided  by  the  father.  He  served  this  year 
with  his  father  in  Beaulieu,  and  received  his  wages,  and, 
at  the  expiration  of  this  contract,  served  his  father  for 
two  successive  years,  under  new  contracts,  at  increased 
wages.  The  question  for  the  opinion  of  the  Court  is, 
whether  under  this  hiring  and  service  in  Beaulieu,  the 
pauper's  husband  gained  a  settlement. 

Scarlett,  Dover,  and  J.  B,  Monro,  in  support  of  the 
order  of  sessions,  followed  the  same  course  of  argument 
adopted  in  the  previous  case,  but  added,  that  if  this  par- 
ticular case  was  considered  with  reference  to  the  policy 
of  the  law  in  conferring  a  settlement  by  hiring  and  service, 
some  incon^uity  would  result.  By  the  3  &  4  W'.  &  M. 
c.  ]  1 .  the  power  of  gaining  a  settlement  by  hiring  and 
service  is  confined  to  unmarried  persons,  not  having  child 
or  children.  The  object  of  the  legislature  was,  that  a 
married  person  or  a  person  having  lawful  children  could 
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Dot  communicate  to  the  cbHdreii  a  settlement  in  the  paiisfa^ 
by  entering  into  a  contract  of  hiring  and  service.    This 
V.  construction  has  been  put  upon  the  statute  by  a  decided 

The 

Imhabitants   ^^^^^  ^^^  *'  ^^  ^^'^  '"  ^^^  ^'  Cowhoneyburne  (a)  that  a 
of  man  may  gain  a  settlement  by  hiring  and  service  if  his 

lyiMfsfcow 

children  are  emancipated  at  the  time  from  which  the 
parent  engages  to  serve.  The  object  of  the  statute; 
dierefore,  would  be  completely  defeated  if  it  be  held  that 
Ihe  fiather  can,  by  making  a  contract  of  hiring  and  service 
with  his  children,  enable  them  to  gain  a  settlement  in  the 
parish  where  he  resides,  though  he  has  himself  no  settle- 
ment there. 

Blighf  contrjt,  was  stopped  by  the  Court. 

The  Court  gave  judgment  in  both  cases  as  follows : — 

Abbott,  C.  J. — I  am  of  opinion  that  in  eai:h  of  these 
cases  the  pauper  gained  a  settlement  by  the  hiring  and 
service  with  his  father.  It  is  conceded  in  argument,  that 
if  the  pauper  had  been  previously  emancipated,  (using 
that  word  according  to  the  sense  in  which  it  is  used  in 
settlement  law,  that  is,  if  before  the  time  in  question  he 
had  been  hired  for  a  year,  and  served  for  a  year  with  a 
stranger,  which  is  one  of  the  instances  of  emancipation,) 
he  might  have  gained  a  settlement  by  hiring  and  service 
for  a  year  with  his  own  father  afterwards.  But  it  might 
also  have  been  conceded  that  emancipation  does  not 
confer  any  capacity  to  contract,  and  the  objection  here  in 
point  of  law  is,  that  the  son  has  not  any  capacity  to  con- 
tract  with  his  father.  It  must  be  admitted  that  he  might 
have  contracted  with  a  stranger  without,  or,  at  all  events, 
with  his  father's  permission,  to  serve  as  a  yearly  servant. 
The  contract  of  an  infant,  if  it  is  made  for  his  benefit,  is 

(a)  10  East,  88. 
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not,  accdrding  to  the  general  principles  of  hhnr/absolttt^ly 

void.     It  may  be  voidable  at  the  election  of  the  infisint 

himself,  but  of  no  other  person.    In  this  respect,  this  case  v. 

is  very  distinguishable  from  a  contract  of  hiring  and  ser*  _      '^^^ 

•^  ®  .  ...        Inhabitants 

Vice  by  a  person  who  was  a  soldier  at  the  time  of  hiring.  of 

There  the  consent  of  the  officer  was  completely  nugatory, 
because  the  officer  could  not  consent  to  the  contract. 
The  soldier  was  not  then  sui  juris,  but  was  under  the 
dominion  of  the  crown,  and  the  crown  had  a  right  to  avoid 
the  contract  at  any  time ;  and,  therefore,  in  that  case  thie 
Court  very  properly  held  that  the  contract  was  not  valid 
in  law.  But  in  this  case,  as  I  have  already  said,  the  con* 
tract  is  not  void,  but  voidable  only.  If,  therefore,  an 
infant  may,  with  the  permission  of  his  father,  enter  into  a 
€ontra):t  with  a  stranger,  why  may  he  not  do  so  with  his 
own  father?  I  know  of  no  such  incapacity,  if  the  son 
is  capable  of  serving  as  a  servant,  and  his  father  thinks 
fars  services  worth  remuneration.  There  being  nothing, 
therefore,  in  the  settlement  law,  that  I  can  find,  which 
declares  such  a  contract  with  the  father  to  be  void,  can 
we  say  that  there  is  any  thing  which  shall  prevent  the  son. 
from  gaining  a  settlement  by  such  a  hiring  and  service  i 
It  is  put  by  Mr.  Scarlett  that  if  a  settlement  can  be  so 
gamed,  it  may  enable  a  father  to  confer  a  settlement  on 
his  son  in  a  parish  in  which  perhaps  the  son  could  not 
gain  a  derivative  settlement  from  his  father.  But  this  is 
not  the  only  case  in  which  a  person  may  derive  a  settle-* 
meat  from  another  who  has  himself  no  settlement  in  the 
parish.  Then  it  is  put  strongly,  and  with  so  much  force 
as  to  induce  me  to  pause  in  the  conclusion  to  which  my 
mind  was  originally  prepared  to  come,  that  if  we  decide 
this  to  be  a  settlement,  it  may  lead  to  much  confusion^ 
and  to  the  raising  of  many  questions  of  a  similar  nature 
for  the  determination  of  the  quarter  sessions.  I  cannot 
say  that  such  may  not  be  the  case;  but,  however,  when 
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such  questions  shall  be  raised,  it  will  be  the  duty  of  the 
quarter  sessions  to  look  narrowly  into  the  facts  of  the  case, 
V.  and  see  whether  there  really  was  any  contract  of  hiring 

T  and  service.    One  mode  of  ascertaining  that,  will  be  to 

In  HABITANTS    ,  ,  . 

of  inquire  whether  the  father  had  the  power  of  employiog 

iNSLow.     jjjg  ^^^  ^g^  servant,  and  whether  he  had  any  thing  for  him 

to  do  in  that  capacity.  If  the  quarter  sessions  are  satisfied 
that  the  employment  of  the  son  was  merely  colourable, 
and  that  the  father  had  really  no  necessity  for  a  hired  ser- 
vant, they  may  reasonably  conclude  that  there  was  no 
contract  for  hiring  and  service.  In.  the  first  of  the  cases 
at  bar,  it  appears  that  the  son  came  into  the  place  which 
had  been  filled  by  another  person,  who  had  been  hired  at 
yearly  wages.  That  is  abundant  evidence  that  the  father 
had  really  occasion  for  a  servant  of  that  description.  In 
the  other  case  the  father  was  a  sawyer,  and  he  had  almost 
always  occasion  for  two  persons  to  assist  bim  in  his  busi- 
ness. Indeed  the  nature  of  the  trade  itself,  which  re- 
quires the  concurrence  of  two  persons  at  least,  to  carry 
it  on  with  skilly  shews  that  the  father  had  occasion  for  a 
servant,  and  it  is  stated  as  a  fact,  that  for  several  succes- 
sive years  the  pauper  had  served  him  at  increased  wages. 
JPor  these  reasons  it  appears  to  me  that  a  settlement  was 
gained  by  the  paupers  in  both  cases. 

Bayley,  J. — ^This  is  the  first  time  that  the  question 
has  come  before  the  Court,  whether  an  unemancipated 
son  can  gain  a  settlement  by  hiring  and  service  for  a  year 
with  his  father ;  but  upon  full  consideration  of  the  case, 
it  appears  to  me  that  an  unemancipated  son  is  competent 
to  enter  into  a  contract  of  that  description  with  the  father, 
and  that  all  the  legal  consequences  resulting  from  such  a 
contract  follow  from  the  existence  of  that  contract.  It 
is  clear  that  an  infant  may  bind  himself  by  a  contract  of 
hiring  and  service  with  a  stranger.    It  may  be  in  general 
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supposed  that  such  a  contract  is  entered  into  with  the        1825. 
consent  and  cx)ncurrence  of  the  father,  but  there  may  be 
instances  in  which  the  father  is  not  in  any  respect  con- 
senting, and  even  where  a  son,  against  the  father's  con-  The 

Inhabitants 
sent,  enters  into  such  an  engagement,  yet  still  he  will  gain  of 

a  settlement,  and  he  may  insist  upon  having  his  wages     Winslow. 
paid  him,  and  he  may  be  liable  to  all  the  statuteable  stipu- 
lations and  regulations  respecting  the  relation  of  master 
and  servant.     If  then  an  infant  may  bind  himself  to  a  third 
person  by  a  contract  of  hiring  and  service,  the  question  is, 
whether  the  relation  of  parent  and  child  destroys  the 
power  of  contracting  and  entering  into  the  obligations 
which  a  contract  of  hiring  and  service  embodies.     With 
respect  to  emancipated  children  there  are  many  authorities 
which  say  that  it  does  not  do  so.    In  the  case  of  a  natural 
child  it  has  been  decided  that  it  does  not$  and  so  also  in 
the  case  of  a  step-child  whei-e  the  mother  is  living.  Rex  v. 
Sl  Peter* Sf  Dorset  (a) ;  and  jet  if  a  step-child  is  capable 
of  contracting  with  his  step-father,  some  of  the  piischiefs, 
at  least,  will  result  that  are  pointed  out  by  the  counsel  in 
argiiment  against  the  settlement.     Those  inconveniences 
will  equally  arise  in  the  case  of  emancipated  as  well  as 
unemancipated  children.     It  is  suggested  that  the  efFect 
of  this  decision  will  be  to  give  rise  to  a  great  number  of 
discussions  at  sessions.     But  -  the  sessions  is  the  proper 
tribunal  to  determine  whether  there  is  or  is  not  fraud  in 
the  contract.     If  the  father  has  no  occasion  for  a  servant 
and  the  employment  of  the  son  in  that  capacity  is  merely 
a  pretence,  the  sessions  will  decide  accordingly ;  but  if 
there  is  a  bon&  fide  contract  of  hiring  and  service,  why 
may  not  that  contract  produce  a  new  relationship  and 
create  new  rights  and  obligations  between  the  parties? 
I  see  no  reason  why  the  father  and  the  son  should  not  be 
at  liberty  to  enter  into  a  contract  of  that  description.     It 

(ay  Burr.  S.  C.  513. 
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I8S5.  gives  to  the  father  greater  control  over  die  son^  and  cer- 

Jj^^^^^^  tainl^  a  control  which  may  be  very  beoeficial  to  the  latter, 

9,  who  will  have  the  benefit  of  his  father's  protection,  as 

The  ^ell  as  that  salutary  restraint  which  the  relation  of  master 

IVBABITAVTS  . 

of  gives  in  the  ordinary  case  of  a  hined  servant.    For  these 

WiNSLow.     i^asons  it  appears  to  me,  that  there  being  no  disquali^ca- 

tkm  in  the  relation  of  parent  and  child  inconsistent  with 

that  of  master  and  servant,  a  settlement  was  gained  by 

^  pauper  in  these  cases. 

HoiLROYD,  J.  being  obliged  to  attend  chambers,  left 
the  Court  after  having  heard  the  opinion  delivered  by  the 
Lord  Chief  Justice. 

LiTTLEDALE,  J. — My  brother  Holroyd,  who  has  left 
the  Court,  desires  me  to  say  that  he  concurs  in  the  opi- 
nion delivered  by  my  Lord  Chief  Justice.    I  am  also  of 
the  same  opinion.    By  law  a  parent  has  a  right  to  e^act 
service  from  his  son  or  daughter,  and  it  is  upon  this  priu- 
ciple  that  an  action  per  quod  servitium  amisil,  lies  at 
the  suit  of  the  father  for  an  injury  whereby  he  is  deprived 
of  the  services  of  his  child,  loss  of  service  being  the 
foundation  of  die  action.    In  an  action  for  seducing  a 
daughter,  the  mere  circumstance  of  the  daughter  living 
under  the  parent's  roof,  and  being  of  capacity  to  perform 
actual  service,  enables  the  father  to  maintain  the  action 
without  proof  of  an  actual  hiring,  or  any  actual  service 
being  performed.     All  that  the  father  has  to  prove  is, 
that  the  child  is  of  an  age  capable  of  performing  service, 
and  that  is  sufficient  to  entitle  him  to  sustain  the  action. 
If  then  there  be  a  species  of  service  already  existing^  due 
from  the  child  to  the  parent,  why  may  not  the  obligation 
to  serve  be  made  stronger,  by  allowing  the  parent  to  enter 
into  a  contract  with  his  son  or  daughter  that  he  or  she 
shall  serve  him  for  a  certain  time  at  stipulated  wages 
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and  by  that  means  making  the  relationship  of  master  and        18ft5. 

servant,  iiirhicb  before  existed,  still  more  obligatory  ?     It      '"'^v^^ 

is  admitted  that  an  emancipated  child  may  hire  himself  >o. 

to  his  father :  but  it  is  said  this  may  not  be  done  where  ,      '^^ 

.  .  *^  .  .       Inhabitants 

the   child  IS   unemancipated,   because   the'  child  being  of 

already  under  the  control  of  the  parent,  and  owing  him  Wi»«*^: 
services  by  the  la:w  of  nature,  he. cannot  enter  into  such 
a  contract.  But  there  seems  to  me  to  be  no  reason  vi^hy 
a  child  may  not  contract  with  his  parent  for  the  perform- 
ance of  other  services  than  those  which  are  due  in  con- 
sequence of  the  relation  of  parent  and  child.  Surely 
those  duties,  which  are  often  imperfect,  may  be  rendered 
more  certain  and  obligatory  by  an  express  contract  be- 

m 

tween  the  parties.    Unquestionably  such  a  contract  is 
highly  beneficial  to  the  child,  because  it  superadds  the 
salutary  restraint  of  the  master  to  that  of  parent,  and 
renders  him  amenable  to  the  statute  of  regulations  appli- 
cable  to  master  and  servant.    If  then,  in  point  of  law, 
such  a  contract  be  valid  and  binding,  there  seems  to  be 
so  reason  why  a  settlement  should  not  be  gained  by  a  ser- 
vice under  it.    The  statute  no  where  says  in  express 
terms,  that  a  settlement  shall  not  be  gained,  merely  be- 
cause the  person  ^hired  happens  to  be  the  child  of  die 
master.   Some  inconveniences  may  arise  from  the  decision 
in  this  case,  but  that  is  no  reason  why  a  contrary  decision 
should  be  pronounced  so  as  to  deprive  these  paupers  of 
%  settlement,  where  there  is  nothing  eitlier  at  the  common 
law  or  by  the  statute  of  fVilliam,  which  makes  such  a 
contract  void. 

Rules  absolute  for  quashing  the  Orders  of  Sessions. 
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^^«'':j^?'  Lowenv.Kaye. 

April  31. 

The  General  XHIS  was  an  action  of  trespass  for  breaking  and  enter- 

13  G.  3.  c.  78.  ing  the  plaintiff's  close  and  pulling  down  his  fences, 

does  not  au-  I^'ea,  the  general  issue.    At  the  trial  before  Alexander, 

tborize  the  C.  B.,  at  the  last  assizes  for  the  county  of  Hertford^  it 

widen  a  road  appeared  in  evidence  that  the  plaintiff  occupied  a  house 

to  thirty  feet    ^aiA  premises  by  the  side  of  a  public  road,  in  the  parish 

by  removing  , 

a  fence,  unless  of  Cheshunt,  leading  from  the  latter  place  to  North  Haw, 

%^  ^MeTto  ^"  ^^^  county  of  Middlesex.  In  1773  the  place  where 
be  an  en-  the  alleged  trespass  had  been  committed,  w^as  part  of  the 
actually  f/Doii  waste  of  the  manor.  About  the  year  18 J5  the  garden 
the  highway,  fence  of  the  plaintiff's  house  was  removed  further  in 
front,  to  within  the  distance  of  fifteen  feet  from  the  sup- 
posed centre  of  the  road,  leaving  the  road  in  fact  only 
twenty-four  feet  in  width  instead  of  thirty.  The  defend- 
ant, in  his  character  of  surveyor  of  the  highways,  gave 
the  plaintiff  the  notice  required  by  the  6th  section  of  the 
General  Highway  Act,  to  remove  the  fence,  for  the  pur- 
pose of  widening  the  road,  and  the  plaintiff  neglecting  to 
do.  so,  the  defendant  caused  it  to  be  pulled  down.  In 
removing  the  fence,  the  workmen  employed  came  to  some 
hard  gravel,  from  which  an  inference  was  supposed  to 
arise  that  the  locus  in  quo  had  formerly  been  part  of  the 
road.  By  the  13  Geo. 3.  c. 78.  s. 6.  "no  tree,  bush  or 
other  shrub  shall  be  permitted  to  stand  or  grow  in  any 
highway  within  the  distance  of  fifteen  feet  from  the  cen^ 
tre  thereof  (except  for  ornament  or  shelter  to  the  house, 
building  or  court-yard  of  the  owner  thereof)  or  hereafter 
be  planted  within  the  distance  aforesaid ;  but  the  same 
shall  respectively  be  cut  down,  grubbed  up,  and  carried 
away,  by  the  owner  or  occupier  of  the  land  or  soil,  within 
ten  days  after  notice  to  him  or  his  agent  by  the  surveyor, 
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on  pain  of  forfeiting  for  every  neglect  the  sum  of  ten  shil-* 
lings/'  Section  63,  after  reciting  that  inconveniences 
had  arisen  from  making  hedges  or  other  fences,  and  from 
ploughing  or  breaking  up  the  soil  of  lands  or  grounds 
near  the  middle  or  centre  of  highways^  proceeds  to  enact, 
'^  That  if  any  person  shall  encroach  by  making  or  causing 
to  be  made,  any  hedge,  ditch,  or  other  fence,  on  any 
highway,  not  being  turnpike  road,  within  fifteen  feet  from 
the  middle  or  centre  thereof,  &c.. where  the  breadth  of 
such  highway  is  formed  and  marked  or  described  with 
certainty,  and  does  not  exceed  in  breadth  thirty  feet, 
every  person  so  offending  shall  forfeit  for  every  such 
offence  forty  shillings,  &c.;  and  it  shall  be  lawful  for  the 
surveyor  who.  hath  the  care  of  any  such  road,  to  cause 
such  hedge,  ditch  or  fence,  to  be  taken  down  or  filled  up 
at  the  expense  of  the  person  or  persons  to  whom  the  same 
shall  belong."  It  was  contended  that  these  two  sections 
justified  the  defendant  in  the  act  of  trespass  complained 
of,  inasmuch  as  the  legislature  manifestly  intended  that 
there  should  be  neither  trees  nor  fences  within  fifteen 
feet  from  the  centre  of  the  road,  and  that  where  a  road 
was  less  than  thirty  feet  in  width,  the  surveyor  might 
remove  all  encroachments.  The  Lord  Chief  Baron,  in 
summing  up  the  case  for  the  jury,  told  them  that  the 
question  for  their  consideration  was,  whether  the  fence 
which  the  defendant  had  removed,  stood  upon  what  was 
old  road,  or  upon  the  plaintiff's  own  soil,  for  if  they  were 
satisfied  it  stood  upon  the  plaintiff's  own  soil,  and  not 
upon  the  old  road,  then,  in  his  opinion,  the  plaintiff  was 
entitled  to  a  verdict.  The  jury  found  their  verdict  for 
the  plaintiff,  damages  5L 

Jessapp  now  moved  to  enter  a  nonsuit,  (the  point  having 
been  saved,)  or  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. .  Under  the  authority  given  by  the  6th  and  63cl  sec- 

VOL.  III.  o 
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ttons  of  the  General  Highway  Aet^  tke  defendant  was 
justified  IB  removing  the  plaintiff's  fence^  so  as  to  make 
the  road  thirty  feet  ia  width.  Whether  the  fence  stood 
upon  what  had  been  part  of  the  old  road^  or  upon  the 
plaintiff's  own  soil,  could  not  enter  into  the  questioBy  as 
far  as  respects  the  authority  of  tbe_defendant.  [LtV^fe- 
dale,  J.  Do  you  mean  to  say  that  the  surveyors  of  high- 
ways may  go  and  widen  every  road,  in  their  parishes, 
respectivdy,  to  the  width  of  thirty  feet  ?]  It  is  submitted 
that  this  authority  is  given  by  the.  13  Geo.S,  c.78.  8s.6 
and  63.  If  it  is  an  old  indosure,  a  compensation  nuist 
be  given  to  the  party;  but  if  the  surveyor  is  empowered 
to  remove  nuisances  and  obstructions,  the  act  of  parlia- 
ment will  be  nugatory  if  he  has  no  power  to  remove  an 
encroachment  like  the  present. 

Abbott,  C.J.-*-The  power  of  widening  a  narrow 
highway,  is  perfectly  distuict  from  that  of  removing  fences 
or  other  incroachments  on  the  highway,  and  there  is 
a  different  mode  of  carrying  each  into  eicecutioii*  The 
language  of  the  65d  section  is,  that  if  any  fence  (taking 
thatas  the  general  word).8hall  be  placed  on  any  highway, — 
not  if  it  shall  be  placed  within  fifteen  feet  of  the  centre 
of  the  highway,  but  if  it  shall  be  placed  on  Ae  highway, 
the  surveyor  shaU  have  power  to  remove  it.  The  ques- 
tion, therefore,  made  at  the  trial  (and  it  was  most  pro- 
perly made)  was,  whether  this  fence  was  placed  on  the 
highway.  If  it  was  placed  on  the  highways  the  surveyor 
was  justified  in  removing  it  under  the  authority  of  the 
6&i  section ;  but  if  it  was  not  placed  on  the  highway, 
the  plaintiff  was  entitled  to  damages  for  the  act  done 
without  lawful  authority.  I  am  clearly  of  opmion  that 
die  construction  put  upon  the  act  by  the  Lonl  Chief 
Baron  was  perfectly  right;  and  that  instead  of  nonstndng 
the  plaintiff,  he  properly  left  it  as  a  question  of  fact  to 
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be  decicled  by  tlie  jury,  #ho  have>  in  my  opitiion,  detidM        ^  B^^- 
it  most  correctly.  7*"^'^^ 

Bay  LEY,  J. — ^The  General  Highway  Act  does  not  ^^"' 
direct  that  every  highway  skM  be  thirty  feet  wide ;  but 
it  contains  two  provisions ;  one  with  reference  to  trees 
and  shrubs,  which,  though  not  standing  or  growing  upon 
the  highway,  may,  from  being  near  the  highway,  produce 
i  ittischief  by  otershadl^wiiig  anrd  preventing  the  ait' 
coming  to  it,  and  therefore  with  reference  to  thetn,  ^hat- 
cter  be  the  width  of  the  highway,  the  6th  sectixm  enacts 
'^  thBtt  no  bttfif^,  tree,'  &c.  shall  ber  permitted  to  stant)  or 
gn>W  in  any  highway  withitil  the  distance  of  fifteeft  feet 
ftdfii  ft^  ce^e  thereof.''  Bert  if  the  subject  of  encroiach- 
ment  be  a  hedge,  ditch,  or  other  fence,  the  provision,  iir 
different.  Thef  only  provision  by  the  6dd  section  is> 
'^that  if  afiy  petsonf  shall  encroach  by  mating  any  hedge, 
ditth,  dr  other  feticc," — not  within  fifteen  feet  of  tire 
centre  of  the  road;  but  *'  ctn  any  highway,  atoy  person  so 
offeilding  afaaH  be  liafble  to  a  penalty,  &c."  Before,  there- 
fore, flie  sifrveyor  can  be  justified  in  removing  a  fence 
Mi{)iposed  to  be  an  ettcroacfatnent,  he  must  first  ascertslinr 
vh^er  it  is  on  the  highway,  for  if  it  is*  not,  then  he  hsi(s 
my  a^hd#ity  to  fetbdve  it.  It  seisms  to  me  that  this  fence 
wi»  n6t  im  the  h%bway,  sfnd  therefore  that  the  vefdtct 
was  right. 

HoLROYB,  J.  was  of  the  same  opinion. 

LlTTLBlDAti'ifr,  J.-— If  Chig  argument  oi!i  which  this  mo- 
tion itf  fb'OBded  coutd  be  maitftidned,  it  would  go  to  this, 
that  in  every  case  where  the  r6ad  is'  not  thirty  feet  widie, 
the  surveyor  may  rwake  it  thrtt  width  by  removing  the 
fttoces  on  each  side.    Nbw  the  act  of  parliament  gives 

o  2 


CASES  IN  THE  KING  S  BENCH, 

the  surveyor  no  such  authority,  unless  the  fence  be  actu- 
ally  upon  the  highway. 

Rule  refused. 


Exparte  Beeching,  Squires  and  others. 

A  prisoner  in  JT  LATTy  on  a  former  day,  obtained  writs  of  habeas 

office  of   *"  ^^''P^'*^  *^  bring  up  the  bodies  of  these  persons,  who  had 

lomsy  on  a  been  taken  into  custody  at  sea  under  the  provisions  of  the 

smuLling,  Customs  acts,  and  carried  to  the.  city  of  Rochester,  and 

and  brought     detained  in  custody  an  unreasonable  length  of  time,  for 

up  by  habeas  .  .      -. 

corpus  at         the  purpose  of  being  examined  before  a  justice  of  that 

common  law,      jj     contrary  to  the  provisions  of  the  57  Geo.  3.  c.  87. 

maycontro-  . 

vert  the  truth  s.  6.  which  enacts,  that  persons  arrested  under  the  autho- 

to  the  writ'^on  "^)^  ^^  ^^^^  statute  shall  be  conveyed  before  one  or  more 

affidavit,  by      lustices  of  the  peace,  residing  near  to  the  place  where. 

virtue  of  56      "^         "  r   f,  ,^  ,  ^      t      , 

G.3.  c.ioo.     s^h  persons  shall  be  so  taken  or  arrested,     in  the  return 

^*  ^*  now  made  to  the  writs,  it  was  alleged,  among  other  mat- 

ters, that  the  prisoners  had  been  carried  to  Rochester 
with  their  own  consent,  and  there  detained  for  the  purpose 
of  being  examined  on  a  charge  of  smuggling ;  whereupon 
affidavits  were  tendered  on  behalf  of  the  prisoners  for. the 
purpose  of  contradicting  the  facts  so  stated  in  the  return, 
but  the  Court,  at  first  doubting  its  authority  to  inquire 
into  the  truth  of  the  return,  called  upon 

Piatt  to  shew  that  the  Court  had  such  authority,  and 
he  contended  that  such  authority  was  expressly  given  by 
Stat.  56  Geo.  3.  c.  100.  which  was  made  in  extension  of 
the  Habeas  Corpus  Act,  31  Car.  2.  c.£.,  and  is  entitled 
^  An  Act  for  more  effectually  securing  the  liberty  of  the 
subject."     By  sections    1  and  2   of  that   act,   writs. of 
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habeas  corpus  may  be  issued  by,  and  be  made  returnable 
before^  any  of  the  judges,  during  vacation,  in  cases  other 
than  for  criminal  matter,  or  for  debt.  Section  3  enacts,  Beeching. 
"  that  in  all  cases  provided  for  by  this  act,  although  the 
return  to  any  writ  of  habeas  corpus  shall  be  good  and 
sufficient  in  law,  it  shall  be  lawful  for  the  justice  or  baron 
before  whom  such  writ  may  be  returnable,  to  proceed  to 
examine  into  the  truth  of  the  fects  set  forth  in  such  return 
by  affidavit  or  affirmation,  and  to  do  therein  as  to  justice 
shall  appertain."  And  section  4  enacts,  '^  that  the  like 
proceeding  may  be  had  in  the  Court  for  controverting 
the  truth  of  the  return  to  any  such  writ  of  habeas  corpus, 
awarded  as  aforesaid,  although  such  writ  shall  be  awarded 
by  the  Court  itself,  or  be  returnable  therein."  Then  the 
only  question  is,  whether  the  present  is  a  case  provided 
for  by  that  act,  or,  in  other  words,  whether  these 
prisoners  are  persons  confined  ^'  otherwise  than  for  some 
criminal  or  supposed  criminal  matter."  Now,  in  order 
to  determine  what  is,  and  is  not^  in  connection  with  this 
subject,  criminal  or  supposed  criminal  matter,  it  is  ueces- 
sary  only' to  advert  to  the  Habeas  Corpus  Act  itself,  from 
the  language  of  which  it  is  clear  that  the  offence  with 
which  these  prisoners  are  charged  is  not  criminal  within 
the  meaning  of  that  act,  and,  consequently,  is  a  case  pro- 
vided for  by  the  subsequent  act  (a).  [Bay ley,  J.  Is  it 
not  an  indictable  offence?  Might  they  not  have  been 
indicted  under  the  45  Geo.  3.  c.  12 1 .  s.  ?•  i]  Clearly  not, 
for  that  section  is  repealed  by  the  subsequent  statute  of 
S  Geo.  A*  c.  110.  s.  1.  At  any  rate  this  is  not  a  crime 
within  the  meaning  of  the  31  Car.  2.  c.  2.  Huntlet/  v. 
Loscombe  (b) ;  and  therefore  it  must  'be  a  case  provided 
for  by  the  56  Geo.  3.  c.  100;  for  else  these  parties  would 
be  without  the  remedy  of  both  statutes,  which  it  was  the 
express  object  of  the  legislature  to  prevent. 

(a)  Sec  S8. 2.  3. 21.  of  31  C.  2.  c.  2.     (b)  2  Bos.  &  Pul.  530.  Note. 
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Copley,  A.  6.  (with  ^bom  were  TmBs  HQid  Mauk^ 
^  contrd.    It  has  hitherto  beep  coosidered  a;  m  mfh^^bk 

Be^cbing.  rilla  that  the  return  to  a  writ  of  habeas  corpus  issued  by 
this  CoM^  canQot  be  contn^dicted.  The  st^itute  56  Geo. 
3.  c.  100.  has  at  all  events  been  cQnsidef>ed  as  confined 
in  it$  operation  to  writs  of  habeas  cqrpus  issued  by 
a  judge  in  vacation,  and  not  to  such  writs  issned  in  term 
time.  No  case  is  tp  be  found  where  a  different  rde  vS 
construction  has  been  laid  down. 

Abbott,  C.  J. — If  no  decision  has  taken  pbce  upon 
this  statute,  it  is  probable  that  the  point  was  never  made 
before.  The  object  of  the  Habeas  Corpus  Act,  SI 
Car.  2.  was  to  provide  against  delays  in  bringing  to  trial 
such  subjects  of  the  King  as  are  committed  to  custody 
for  criminal  or  supposed  criminal  matters.  The  person 
niaking  this  return  is  not  an  officer  to  whose  custody 
these  persons  have  been  committed,  but  he  is  a  person 
who,  by  the  authority  given  him,  has  taken  them  into  cus? 
tody.  Jt  seems  to  me,  therefore,  that  the  writs  of  habeas 
porpiif  in  this  instance  are  not  to  be  considered  as  wrks 
isiiuing  under  the  statute  3 1  Car.  2.,  but  as  writs  issuing 
at  cpmmon  law  under  the  general  authority  of  the  Court, 
and,  consequently,  that  the  discussion  of  the  truth  of  the 
return  is  left  opep  by  virtue  of  the  56  Geo.  3.  c.  100.  s.  4. 
This  is  not  the  case  of  a  conunittal  to  a  gaoler  or  an 
officer  of  the  Court  for  an  offence  known  as  a  crime,  and 
the  opiy  question  is,  whether  this  is  a  criminal  nsiatter. 
The  objef^t  of  the  56  Geo.  3.  was  to  give  the  party 
a  summary  remedy  by  controverting  the  truth  of  a  retiun, 
instead  of  putting  him  to  bring  an  action  for  ^,  false  return. 
There  is  very  good  reason  for  not  permitting  the  truth  of 
^  return  to  be  traversed  where  the  party  is  charged  with 
a  crime,  for  that  would  be  trying  him  upon  affidavits ; 
but  here  we  are  not  called  upon  to  try  whether  these 
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persons  have  comisitted  an  offence,  or  that  which  may        1825. 

be  called  an  offence.    The  obiection  to  the  proceeding      ZT^''^'^ 
,  .       .        ,       ,  .  Expane 

agamst  these  persons  is,  that  they  have  been  earned     Beecbino. 

a  distance  of  140  miles  from  the  place  where  they  were 
originally  arrested.  Part  of  the  allegation  in  the  return 
is,  that  they  were  taken  to  Rochester  with  their  own  con- 
sent. Now  I  think  the  truth  of  the  return  in  that  respect 
may  be  controverted.  The  56  Geo.  3.  was  passed  in 
furtherance  of  the  liberty  of  the  subject,  and  therefore 
ought  not  to  receive  a  restrained  construction. 

Bay  ley,  J. — I  am  of  the  same  opinion.  Hie  Habeas 
Corpus  Act  does  not  apply  to  cases  where  the  writ  is 
awarded  by  the  Court  itself;  Hobkottse's  case  (a);  and 
the  object  of  the  56  Geo,  3.  c.  100.  certainly  was  that 
the  party  confined  should  have  as  speedy  a  remedy  as 
possible,  and  should  not  be  driven  to  his  action  for 
a  false  return.  I  therefore  think  that  we  are  bound  to 
examine  into  the  truth  of  this  return. 

HoLBOYD,  J.  and  Littledale,  J.  concurred. 

The  merits  of  the  case  were  then  discussed  on  affida- 
vits, and  in  the  result  the  prisoners  were  remanded. 

<a)  dB.&A.430. 


Pearson  z).  M'Gowean. 

Debt  for  penalties  under  the  statute  of  usury.    The  ^j^^  offence  of 

venue  was  laid  in  MiddleieXf  and  the  declaration  alleged,  usury  is  com- 
plete only  in 
the  place  where  the  money  is  received.    So,  the  offence  of  obtaining  money  undet 
false  pretences,  created  by  30  G.  9.  c.  24.,  is  compiete  only  where  the  money  is 
obtained. 


CASES  IN  THE  KINo'fi    BENCH, 

that  usurious  interest  was  secured  to  the  defendant  by 
a  bill  of  exchange  accepted  and  afterwards  paid  by  a  per: 
V.  soil  named  BottrilL    At  the  trial  before  Abbott y  C.  J. 

M-GowRAN.  ^j  jjjg  adjourned  Middlesex  sittings  after  last  Trinity 
term,  the  ciontract  was  proved  to  have  been  made;  and 
the  acceptance  to  have  been  given,  as  alleged,  in  Mid" 
dlesex,  but  the  bill  appeared  to  have  been  pud  in  Lotidon, 
to  Messrs.  Currie  and  Co.,  the  holders,  to  whom  the 
defendant  had  indorsed  it.  It  was  thereupon  objected 
on  the  part  of  the  defendant,  that  the  offence  of  usury 
could  not  be  complete  until  the  illegal  interest  was  actu- 
ally received,  that  was,  until  the  bill  was  paid,  and  con- 
sequently, the  bill  having  been  paid  in  London,  the  venue 
ought  to  have  been  in  London  also,  instead  of  Middlesex. 
The  Lord  Chief  Justice  declined  to  nonsuit,  but  reserved 
the  point,  and  the  plaintiff  had  a  verdict,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Denman,  C.  S.,  in  Michaelmas  term  last,  obtained 
a  rule  nisi  accordingly ;  he  cited  31  Eliz.  c.  5.  s.  2.,  21 
Jac  1.  C.4.,  Dyer,  346.  b,  pi.  9«  Fisher  y.  Beasley  {a), 
and  Scott  v.  Brest  (6). 

Scarlett,  on  a  former  day  in  this  term,  shewed  cause. 
The  venue  is  rightly  laid.  The  contract  was  made,  and 
the  acceptance  given,  in  Middlesex,  and  the  bill  being 
paid  in  London  makes  no  difference.  The  venue  might 
have  been  laid  in  either  county,  because  where  there  are 
two  facts  which  are  necessary  to  constitute  one  offence, 
and  they  are  done  in  different  counties,  the  plaintiff  may 
ex  necessitate  lay  the  venue  in  either.  That  rule  is  laid 
down  in  Scott  v.  Brest  (6)  by  Ashurst,  J.  who  cites  1 
Lord  Raymond,  1  ^%  as  an  authority,  and  has  since  been 

(a)  1  Doug.  231.  (h)  2  T.  R.  238. 
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recognized  in  Scurry  v.  Freeman  (a),  and  Hex  v.  Bur- 

dett  (6).    Here,  it  mu8t  be  admttted,  that  luitit  the  bill 

was  paid,  the  usury,  as  an  offence,  was  not  complete ;         .  ^^ 

but  as  the  corrupt  contract  and  the  consequent  accept-   M'Gowbak. 

ance  of  the  bill  were  essential  constituent  parts  of  the 

offence,  and  they  took  place  in  Middlesex,  the  venue 

might  be  well  laid  there,  though  it  might  also  have  been 

laid  in  London^ 

Denman,C,S.  and  Comytf,  contral.  The  acceptance 
of  the  usurious  interest  is  the  offence ;  therefore,  where 
the  money  is  paid  the  venue  must  be  laid,  and  there  only. 
The  stat.  Id  jinn.  stat.  £.  c.  l6.  s.  1.  pointedly  distin- 
guishes between  the  act  of  making  the  corrupt  contract, 
and  that  of  receiving  the  illegal  interest.  It. enacts,  first, 
that  no  person  shall  take,  directly  or  indirectly,  for  the 
loan  of  any  monies,  above  the  value  of  51,  for  the  for- 
bearance of  100/.  for  a  year,  and  declares  that  all  contracts 
made  for  the  taking  of  higher  interest  shall  be  void ;  and 
second,  that  all  persons  who  shall,  upon  any  contract, 
take,  accept  and  receive,  by  way  of  any  corrupt  bargain^ 
&c.,  for  the  forbearance  for  a  year  of  money,  above  the 
rate  of  5L  per  cent.,  shall  forfeit  treble  the  value.  So 
that  the  making  a  corrupt  contract  is  no  offence,  and 
incurs  no  penalty ;  the  only  consequence  is,  that  the  con- 
tract is  void  and  cannot  be  enforced ;  the  offence  is  the 
receiving  the  ill^al'interiest,  and  till  that  is  received,  no 
offence  is  committed  and  no  penalty  attaches.  For  this 
construction  of  the  statute,  Fisher  v,  Beasley  (c)  Rud 
Madox  v.  Hammett  {d)  are  authorities.  Scurry  v.  Free- 
fnan  (e)  does  not  govern  the  present  case,  for  there  it 
was  only  held,  that  where  a  draft  was  given  for  usurious 

(a)  See  Ld.  Raym.  and  2  Bos.  &  Pul.  381. 

lb)  4  B.  &  A.  95.  (r)  1  Doug.  231. 

(d)  7  T.  R.  184.  (e)  2  Bos.  &  Pul.  381. 
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18S5.       interest)  and  ateceipt  for  it  tsdcen  in  one  county,  and  the 
draft  subsequently  cashed  in  another,  the  usury  was  com- 
V.  plete,  and  the  venue  must  be  laid  in  the  latter  county. 

MHjowb^.  u^j^  ^^  Burdett  (a)  is  equally  inapplicable  to  this  case, 
though  a  reference  to  it  is  important,  as  shewing  the 
true  rule  upon  this  suliject,  as  it  was  there  hid  down  by 
Holroyd,  J.,  namely,   that  where  a  misdemeanour  is 
charged  which  consists  of  several  parts,  Ibe  venue  must 
be  laid  in  that  county  in  which  so  much  of  the  charge  as 
amoupts  in  law  to  a  misdemeanour  can  be  proved  to 
have  been  coounitted.    According  to  that  rule,  tbe  venue 
here  was  clearly  wrong,  for  there  was  no.  offence  at  all 
committed  in  Middlesex*    The  case  of  Scott  v.  Brest  (b) 
is  an  authority  for  the  defendant  here,  for  it  was  tfaeiip 
held,  that  the  venue  must  be  laid  where  the  offence  was 
complete,  though  it  was  also  held,  that  the  offence  was 
complete  where  the  accounts  were  finally  settled  and  the 
last  balance  paid  over.     In  Bird^$  case,  which  is  cited  in 
Dixie* s  case  (c),  the  plaintiff  only  proved  the  place  wh«e 
the  money  was  received,  and  gave  no  evidence  of  the 
place  whmre  the  contract  was  made,  and  yet  he  recovered, 
for  it  was  held,  that  the  contract  was  only  inducement  to 
die  receipt  of  die  money,  and  that  the  venue  must  be 
laid  where  the  receipt  took  place ;  therefore  it  was  un* 
necessary  to  shew  where  the  contract  was  made.     In  the 
face  of  all  these  authorities  it  is  impossible  to  doubt,  that 
the  venue  in  this  case  ought  to  have  been  laid  in  London^ 
and  consequently  this  rule,  to  enter  a  nonsait,  must  be 
made  absolute. 

The  Court  took  time  to  consider  of  their  judgment 
which  was  now  deUvered  by 

Abbott,  C.  J»-^This  was  an  action  of  debt  for  penal- 

(fl)  4  B.  &  A.  136.  ih)  2  T.  R.  238.  (c)  1  Leon.  97. 
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tie9  under  tbe  statute  against  mury.    It  waa  proved  «t 

the  trial,  ibut  the  corrupt  contract  wofl  m»d^  im  MHiksMXy 

but  that  the  oionej  paid  in  purenaaee  of  it  iM^as  reeeived 

ia  LDfidan.     The  vepue  was  laid  in  Middkfex^  mA  the 

question  reserved  ivas,  whetbfsr  ijt  waa  prqp^rly  liud  A^«, 

or  ought  to  have  beeii  laid  in  Lond^,    Two  very  able 

judges,  Mr..fn8tice  J$hiirst  and  Mr*  J^ti<;e  JBulle^^,  did 

certainly  throw  out  ap  opinion  in  tl^  ca^e  ^  Seoit  y. 

Srest(u),  th^t  under  such  circumstauces  the  venue  might 

be  laid  in  either  leouni^ ;  but|  upon  a  careful  peruaal  and 

consideration  of  (he  statute  19  ^nn.  »l|it.  4*  c.  JQ,  we  are 

of  opdnion,  that  m  an  action  for  pr»naltiea  under  that  star 

tttte,  the  vfinue  can  be  laid  <mly  in  that  county  whfsre  the 

Qfeace  is  complete;  that  is,  where  the  usurious  money 

19  paid.    The  statute  first  enacts,  ''  that  ev^ry  perswHi 

who  shaU  upon  any  contract,  to  b#  naade  irfter  a  time 

tberem  specified)  take,  aecepi  an4  recehfe,  by  way  or 

means  of  any  conrupt  bargain,  &c.  above  the  sum  of  6t* 

for  the  forbearing  of  100/.  for  a  year,  ehall  forfeit  the 

treble  value  of  the  monies  lent;"  and  it  then  provides, 

*^  th^t  the  forfeiture  shall  be,  one  half  to  the  Queen,  her 

heirs  and  successors,  and  the  other  half  to  him  that  will 

sue  for  the  same  in  the  same  county  where  the  offence  is 

committed,  and  not  elsewhere."    Then  the  only  question 

is,  what  is  the  offence  i    We  think  it  consists  in  the 

taking,  accepting,  and  receiving  usurious  interest.    The 

comi(^  contract  precedes,  and  forms  no  part  of  tbe 

taking ;  dierefiDre  the  offence,  here,  was  not  committed 

pcurtly  in  Middlesex,  and  partly  in  London;  and  the  ovkj 

materiality  of  the  contract  is  to  shew  the  real  nature  uEid 

consequent  illegality  of  the  taking.    The  present  case 

resembles   that  of  Rex  v.  Buttery  (b).    That  was  an 

mdictnoeut  for  obtaining  money  under  false  pretences, 

founded  on  the  statute  30  Geo.  2.  c.  24.     That  statute 

(fl)  2  T.  R.  238. 

W  Mex  V.  Burdett,  4  B.  &  A.  179.  cited  by  Abbott,  C.J. 
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1825.       enacts,  ^'  tkat  all  persons  who  knowingly  and  designedly^ 
by  false  pretences,  shall  obtain  from  any  person  money, 
vT'"      goods,  &c.  with  intent  to  cheat  or  diefraud  any  person  of 
MK56WKAH.  the  same,  shall  be  deemed  offenders,"  &c.    The  offence, 
therefore,  is  in  that  statute  evidently  made  to  consist,  not 
in  the  using  a  false  pretence  in  order  to  obtain  money, 
hut  in  actually  obtaining  money  by  using  a  false  pretence. 
In  the  case  cited,  the  indictment  was  presented  in  Here- 
fordshire,  and  the  false''  pretence  was  proved  to  be  used 
in  Herefordshire,  but  the  money  was  obtained  in  Mon- 
mouthshire; and  the  judges  were  of  opinion    that  the 
indictment  was  brought  in  the  wrong  county.     That  case 
certainly  comes  nearer  to  the  present  than  any  of  those 
which  were  either  cited  in  argument,  or  referred  to  by 
ourselves ;  and  upon  that  authority,  as  well  as  upon  what 
we  consider  the  true  construction  of  the  statute,  we  are 
of  opinion  that  the  venue  in  this  case  ought  to  have  been 
laid  in  London,  and  not  in  Middlesex,  and  therefore  that 
the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


SS?  The  KiKa  r.  Amphlit. 

stomp-office*    INDICTMENT  against  the  defendant  for  publishing  a 

under  the  pro-  libel  in  a  newspaper.     Plea,  not  guilty.     At  the  trial  be- 

visions  of  the  t»  ^         o       ^ 

statute  38  G,   fore  Garrow,  B.  at  the  last  assizes  for  the  county  of  Staf- 

cinsive  evi-^"'  f^^^'  *^®  ^"^^  evidence  to  prove  the  publication  of  the 
dcnoe  of  pub-  alleged  libel  was  the  copy  of  the  newspaper,  which  the 
sustain  an  defendant,  as  proprietor,  had  deposited  at  the  stamp- 
indictment  office,  pursuant  to  the  statute  38  Geo.  3.  c.  78.,  and  it 
against  the 
proprietor  for  ^^^  contended  for  the  defendant  that,  unless  the  prose- 

ahbelcon-       ^^^qj^  ^gj,j   farther,   this  could  not   be   considered  as 

tamed  in  such  .    .  ,     ', 

copy.  a  criminal  publication,  even    supposing   it  might   be 
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deemed  as  a  publication  in  any  sense  of  the  word.  .  The 
learned  judge  overruled  the  objection,  and  the  defendant 
having  been  found  guilty, 

Ludlow  now  moved  for  a  new  trial.    Delivering  a  copy 
of  a  newspaper  at  the  stamp-office  under  the  compulsory 
regulations  of  the  statute  cannot  be  considered  as  a  volun- 
tary publication,  so  as  to  bring  the  defendant  within  the 
perils  of  au  indictment  for  a  libel.    [Boy/ey,  J.  Is  not 
that  iu  fact  a  publication,  and  would  it  not  be  prim&  facie 
evidence  that  the  defendant  had  distributed  many  other 
copies  ejusdem  generis  F]    This  being  a  criminal  case> 
strict  proof  of  publication,  in  the  ordinary  sense  of  the 
word,  ought  to  have  been  laid  before  the  jury.     Non 
constat  but  that  the  copy  delivered  at  the  stamp-office 
was  the  only  copy  ever  printed.    It  might  be  an  unique 
copy,  and  after  the  delivery  the  defendant  might  have 
repented  that  he  had  printed  it,  and  destroyed  the  rest  of 
the  imprint.     Surely  the  publisher  of  the  libel  under  such 
circumstances  has  a   locus  penitentiae.    This  is  not  a 
voluntary  publication,  but  is  merely  deposited  in   the 
stamp-office  under  the  compulsory  provisions  of  an  act 
of  parliament,  and  takes  place  alio  intuitu.    It  is  a  known 
rule  of  law  that  the  delivery  of  a  libel  to  a  magistrate  for 
the  purpose  of  examination  is  not  a  criminal  publication. 
So  here,  this  being  a  delivery  to  a  public  officer,  con- 
formably to  a  municipal  regulation,  stands  upon  the  jsame 
footing. 

Bayley,  J.  (d). — I  have  no  doubt  whatever  that  this 
was  such  a  publication  as  rendered  the  defendant  liable  to 
an  indictment  for  a  libel.  If  a  libel  be  in  fact  published, 
whether  it  be  delivered  to  one  person  or  to  another  can 
make  no  difference,  if  that  person  has  an  opportunity  of 

(a)  ^bhotty  C.  J.  was  absent. 


The  King 

V. 

Amfrlit. 
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rttsdhig  it*    The  hct  of  sending  this  copy  of  Ae  newa^ 
ptper  to  the  diitribator  of  atantM,  gave  am  opportimity 
9.  not  merely  to  him  of  reading  it^  hut  to  every  person  who 

AxraLiT.  jj^j  access  to  the  stamp-office  also.  It  seems  to  me, 
therefore^  that  this  was  a  criminat  pdblication.  Mr. 
Ludlow  says  that  the  defendant  was  compelled  to  ddiver 
a  oopy  at  the  stamp-ofice^  and  therefc^e  it  cannot  he 
ooteidered  as  nyolantnry  publication;  but  the  defendant 
was  not  compelled  to  delhrer  libellous  iiiat%ear  in  that 
copy.    1  think  there  is  no  foundation  for  tli^  appiicatioD. 

H01.BOYD9  J. — I  think  the  publication  proved  was 
unlawful,  dthongh  the  defendant  was  eompelted  fib  send 
the  copy  to  the  stamp-office^  Publishing  it  at  all  is 
iUegal.  If  the  defendant  did  not  mean  to  publish  it,  be 
was  under  no  obligation  of  sending  a  copy  to.  the  stamp- 
office.  The  fact  of  aeoding  it  there  demonstrates  that 
his  intention  was  to  publish  it.  The  very  object  of 
delivering  a  copy  at  the  stainp-office  is  that  it  may  be 
evidence  against  the  proprietor. 

LiTTLBBAKEy  J.  coucovred. 

Ride  refused. 


The  King  v,  Frederick  Wing. 

by  ao  order  at  ^'^  ^  special  sessions^  holden  on  the  5th  March,  1824, 
'i^'^dl^cted  ^  *®  P*"*  ^^  Mildenhall,  in  the  county  of  Suffolk,  two 

a  footway  to  be  diverted,  under  the  authority  of  55  G.S.  c.e8.  s.  2.,  against  which 
a  party  aggrieved  gave  notice  of  ^peal,  under  s.  3,  to  the  next  quarter  sessions.  In 
the  interval  the  justices  gave  notice  to  the  appellant  that  they  had  abandoned  the 
order,  which  had  never  been  filed  with  the  clerk  of  the  peace  pursuant  to  the 
statute  :---Held,  that  the  sessions  had  no  jurisdiction  to  award  the  appellant  his  costs 
of  preparing  to  try  the  appeal,  either  under  the  appeal  clause  of  the  55  G,  3.  or  under 
«.  80.  of  IS  G,  S.  c.  78. 
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justices  mode  an  ordefi  under  tke  autboritj  of  55  Geo.  d« 
c.  68.  8.  d,  for  diverlai^  a  pablic  footway,  witkin  the  said 
parish*  Ob  the  8lh  April  following,  Mr.  Wing  gave 
notice  of  appeal  to  the  next  quarter^sefiuons.  The  order 
was  never  filed  with  the  clerk  of  the  peace,  for  the  piur- 
pose  of  confirmation'  and  enrolment,  pursuant  to  the 
statate,  and  on  the  28th  Jprilf  the  two  justicea  gave  the 
appellant  notice  that  they  abM^idoned  the  order.  At  the 
quarter-sessions,  w4ucb  were  kolden  on  the  3d  May,  Mr. 
^tng  applied  for  the  costs  incurred  by  him  in  preparing 
to  BQpport  the  appeal ;  but  the  justices  refused  the 
application,  subject^  however,  to  Uie  opinion  of  this  Court 
88  to  their  power  to  grant  such  costs. 

£.  Andrews f  in  support  of  the  order  of  sessions.  The 
sessions  did  r^t  in  refusing  to  grant  costs,  noc  only  on 
the  liaited  ground  that  the  order  for  diverting  the  foot- 
ptth  had  never  been  filed,  but  on  the  general  ground  that 
they  had  no  jurisdiction  to  allow  costs,  even  if  the  order 
had  been  returned,  and  the  appetti  had  been  ftiUy  entered 
ialo,  tried  aod  determined.  The  right  of  appeal  in  this 
case  is  given  by  the  3d  section  of  55  Geo,  3.  c.  68.  and 
hy  that  atone,  and  the  justices  at  sessions  are  thereby 
authorized  and  empowered  to  hear  and  finally  determine 
such  appeal ;  but  no  power  whatever  is  given  to  award 
costs  to  ^her  party.  The  l^th  section  of  13  Geo.  3. 
c.  78.  had  enacted  that  highways,  bridleways,,  and  foot- 
ways, might  be  diverted  by  the  justices  at  their  special 
sessions,  Sec.  and  provided  for  an  appeal  to  the  quarter 
sessions  by  the  persons  figured  by  any  such  proceedings; 
but  this  part  of  the  section  is  repealed  by  s.  1.  of  55 
&<o.  3.  c.  68,  and  other  provisions  are  introduced  by 
s.  2,  and  by  s.  3.  the  right  of  appeal  is  given,,  but  no 
power  to  award  costs  is  granted,  nor  is  there  a  single 
syllable  from  which  it  can  be  inferred  that  there  was  any 
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intention  on  the  part  of  the  legislature  that  costs  should 
be  given.  It  will  probably  be  argued,  on  the  other  side, 
that  8.  80.  of  13  Geo.  3.  c.  78.  would  authorize  the  justices 
to  award  costs,  though  no  such  power  is  given  under  the 
55  Geo.  3.  c.  68.  s.  3;;  but  it  is  clear  that  this  case  can- 
not be  brought  within  the  operation  of  that  section  as  to 
the  allowance  of  costs.  By  that  section  it  is  enacted, 
that  *'  if  any  person  shall  think  himself  aggrieved  by  any 
thing  done  by  any  justice  or  justices  of  the  peaqe,  in  the 
execution  of  any  of  the  powers  given  by  this  act,  and  for 
which  no  particular  meihod  of  relief  hath  been  already 
appointed,  every  such  person  may  appeal.'^  Now  this 
sort  of  case  had  been  provided  for  by  the  19th  section, 
which,  however,  is  silent  as  to  costs,  and  the  latter  sec- 
tion having  been  repealed  by  s.  1.  of  55  Geo.  3.  c.68, 
and  the '3d  section  substituted,  which  is  also  silent  as  to 
costs,  it  is  clear  that  this  case  cannot  be  brought  within 
the  80th  section  of  13  Geo.  3.  But  the  more  decisive 
reason  for  saying  that  this  case  is  not  within  the  80tb 
section  of  13  Geo.  3.  is,  that  that  section  requires  that  the 
notice  of  appeal  shall  be  given  '^  within  six. days  aiiter 
the  cause  of  such  complaint  arose ;"  and  that  the  party 
shall,  **  within  four  days  after  such  notice,  enter  into  a 
recognizance  to  try  such  appeal,''  &c.  Now  here  the 
order  of  justices  for  diverting  the  way  was  made  on  the 
5th  March,  and  the  notice  of  appeal  was  not  given  until 
the  8th  Jprily  and  no  recognizance  was  entered  into  by 
the  appellant.  Upon  this  review  of  both  statutes  it  is 
clear,  first,  that  this  is  an  appeal  under  the  55  Geo.  3. 
c.  68.  s.  3.  which  is  silent  as  to  costs,  and  second,  that 
supposing  s.  80.  of  13  Geo.  3.  c.  78.  can  be  pressed  into 
the  service  on  the  other  side,  the  appellant  has  not  com* 
plied  with  the  conditions  of  that  clause. 

Dover,  contrd.    There  are  various  acts  of  parliament 
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relating  to  tbe  highways  of  the  kingdom,  all  of  which 

must  be  construed  in  pari  materia,  and  therefore  if  any 

u     r       J  .  L     J    ._•  /      The  Kino 

one  section  can  be  found  to  comprehend  this  case,  the  9. 

Court  will  give  it  that  effect.  Undoubtedly  the  55  Geo.  Wino. 
3.  c.68.  s.  1.  repeals  s.  19*  of  13  Geo.  3.  c.  78.  and  pro- 
vides that  a  certain  form  of  notice  shall  be  complied  with ; 
but  as  s.  3.,  which  is  the  appealclause,  makes  no  mention 
of  costs,  recourse  must  be  had  to  s.  80.  of  IS  Geo.  3, 
which  makes  a  general  provision  applicable  to  all  appeals 
under  the  highway  acts.  Unless  this  construction  be  put 
upon  the  80th  section,  there  would  be  this  extraordinary 
inconsistency,  namely,  that  the  sessions  would  have  juris- 
diction to  grant  costs  upon  an  appeal  under  one  branch 
of  tbe  statute,  but  not  under  the  other.  [Bayley^  J. 
Suppose  the  appellant  to  have  given  notice  before  the 
sessions  came  on,  that  he  would  not  prosecute  his  appeal, 
and  the  respondents  had  incurred  considerable  expense 
in  preparing  to  try  the  question  intended  to  be  litigated, 
what  power  would  the  justices  have  had  of  awarding  costs 
to  the  respondents  f]  .Certainly  it  must  be  contended,  that 
they  would  have  had  the  same  power  to  award  costs  in  that 
case,  as  it  is  submitted  they  have  in  this.  The  other  side 
is  driven  to  contend  that  in  all  cases  of  appeal  against  any 
thing  done  under  13  Geo.  3.  c.  78.  s.  19«,  the  55  Geo.  3. 
c.68.  must  be  left  out  of  the  question.  J[Bayley,  J. 
But  are  you  not  in  this  difficulty,  if  you  rely  upon  s.  80., 
namely^  that  you  have  not  complied  with  the  requisites  of 
that  section  by  giving  notice  of  appeal  within  the  time 
thereby  limited  ?]  The  provision  with  regard  to  costs^  in 
the  80th  section,  it  is  submitted,  is  a  general  provision, 
extending  to  every  thing  done  under  both  acts.  This  is 
a  case  arising  upon  the  55  Geo.  3.  c.  68.^  but  the  appel- 
lant, in  order  to  entitle  himself  to  costs,  is  not  bound  to 
pursue  the  requisites  of  s.  80.  in  13  Geo.  3.  In  s.  3.  of 
55  Geo.  3.  there  is  no  provision  as  to  costs,  but  this  being 

VOL.  HI.  p 
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a  peculiar  case^  the  general  provision  in  s«  80.>  as  to  costs^ 
mast  be  construed  to  comprehend  it^  without  clogging 
V.  the  appellant  with  the  conditions  contained  in  that  section, 

WiNo.  which  were  imposed  with  reference  to  a  different  at  ateof 
things.  The  grievance  of  which  the  appellant  has  to 
complain  is,  that  after  be  had  given  a  regular  notice  of 
appeal  under  55  Geo.  3.  c.  68.  s.  S.,  the  respondents 
thought  proper  to  abandon  the  order.  The  appellant, 
therefore,  could  not  possibly  comply  with  the  requisites  of 
the  80th  section.  The  appellant  had  prepared  himself 
under  his  notice,  to  try  the  merits  of  the  appeal.  This 
object  was  defeated  by  the  justices  withdrawing  the  order, 
and  therefore  it  is  contended  that  he  was  entitled  to  costs 
under  the  general  provision  of  1 3  Geo.  3.  c.  78.  s.  80. 

Bayley,  J. — It  appears  to  me  that  the  sessions  in 
this  case  have  acted  rightly*  The  ord^r  of  sessions  is 
made  under  the  authority  of  55  Geo.  3.  c.  68.  which  re- 
peals s.  ig.  of  the  13  Geo.  3.  c.  78.,  and  by  s.  2.  another 
mode  of  proceeding  is  substituted.  By  s.  3.  an  appeal 
is  given  to  the  sessions,  but  that  clause  is  perfectly  silent 
on  the  subject  of  costs,  and  standing  on  that  section  only, 
it  is  clear  that  no  costs  could  be  given  to  either  party. 
But  it  is  argued  that  under  s.  80.  of  the  13  Geo.  3.  the 
sessions  are  empowered  to  give  costs  in  this  case.  Now 
8.  80.  enacts  that  *'  If  any  person  shall  think  himself  or 
herself  aggrieved  by  any  thing  done  by  any  justice  or  jus- 
tices of  the  peace,  or  other  person,  in  the  execution  of  any 
of  the  powers  given  by  this  act,  andybr  which  no  parti- 
cular  method  of  relief  hath  been  already  appointed,  eveiy 
such  person  may  appeal  to  the  justices  of  the  peace,  at 
any  general  quarter-sessions  of  the  peace  to  be  held  for 
the  limit  wherein  the  cause  of  such  complaint  shall  arise, 
such  appellant  giving,  or  causing  to  be  given,  notice  in 
writing  of  his  or  her  intention  to  bring  such  appeal,  and 


The  King 


TRINITY  TERM;  SIXTH  GEO.  IV. 

othe  matter  thereof^  to  the  justice  or  other  person  or 
persons  against  M^hom  such  complaint  shall  be  made, 
within  six  days  after  the  came  of  such  complaint  arose,  '  v. 
and  mthin  four  days  after  such  notice  entering  into  recog-  Wing. 
nizance  before  some  justice  of  the  peace  within  such 
limit  conditioned  to  try  such  appeal  at,  and  abide  the  order 
of;  and  with  one  sufficient  surety  pay  such  costs  as  $hdl 
be  awarded  by,  the  justices  at  such  quiU't^-ses8ion9." 
It  seems  to  me,  therefore,  that  in  order  to  entitle^  appel- 
lant to  claim  costs  under  the  80th  section  of  the  IS  Geo. 
3.  he  must  have  complied  with  the  conditions  therein 
expressly  imposed.  The  appellant  in  this  case  has  not 
complied  with  those  conditions,  and  therefore  I  think  the 
sessions  did  the  only  thing  they  ought  to  have  done* 

HoLKOYD,  J. — I  think  it  perfectly  clear  that  the  ses- 
sions were  right.  They  had  no  jurisdiction  to  give  costs. 
This  appeal  was  under  55  Geo.  S.  c.  68.  and  that  repealed 
the  igth  section  of  the  13  Geo,  3.  and  enacted  other  pro- 
visions. Still  the  80th  section  does  not  extend  to  the 
present  case;  and  if  it  did,  the  appellant  has  not  complied 
with  the  requisite  conditions.  But  I  think  it  perfectly 
clear,  that  it  does  not  apply  to  the  cases  which  the  Igth 
section  was '  intended  to  provide  for.  Therefore,  in 
every  view  of  the  case,  it  is.  clear  the  sessions  had  not 
jorisdiction  to  give  costs. 

LiTTLEDALE,  J.  coiicurred. 

Order  of  sessions  confirmed. 
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Aturnpikeact  Waterhouse  and  others  v.  Keen. 

imposed  a  toll, 

first  upon  Assumpsit,  on  the  money  counts.  Plea,  non- 
every  carriage  '  . 

drawn  by  assumpsit,  and  issue  thereon.     At  the  trial  before  Abbott, 

upon  cVery  C.  J.  at  the  London  adjourned  sittings  after  Michaelmas 
horse  not         term,    1829,  the  plaintiffs  obtained  a  verdict,  damages 

drawing:  and  ,    .  #.    •       ^ 

then  upon        17/.  25.  oa.,  subject  to  the  opmion  of  the  Court  upon 

every  drove  of  ^,^^  following  case, 
oxen  or  cattle:  ^  ^^ 

with  a  proviso,  The  plaintiffs  were  the  proprietors  of  the  Birmingham 
than  one  tol[^  Balloon  Coach.  The  defendant  was  lessee  of  certain 
should  be  tolls  imposed  and  continued  by  several  acts  of  parliament 
any  person  re-  passed  for  repairing  the  road  from  Dunchurch  to  Stone- 

passing  on  the  j,.,-j  ^  jj,  j^e  county  of  Warwick.    By  the  42  Geo.  3.  the 

same  day  with  ®  ''  ,        ''  . 

the  same  former  tolls  were  repealed,  and  it  was  provided  that  the 

Ws'  ZT'   ^Mowing  tolls  should  be  demanded  and  taken  :— 

carriages.''  For  every  coach,  berlin,  landau>  chariot,  calash,  chaise, 

Wherea  stage-     ,    .      ,  ,.^^         ,  i         •      i       • 

coach  drawn    chair,  hearse,  caravan,  or  utter,  drawn  by  six  horses, 

by  four  horses,  mares,  geldings,  or  muks,  2s. ;    and  drawn  by  four  or 

paid  the  toll  in  . 

the  morning,    more  horses,  mares,  geldings,  or  mules,  \s.6d.;   and 

and  in  the        drawn  by  two  or  three  horses,  mares,  geldings,  or  mules, 

same  day  re-      l5. 

the^same  ^^^  every  calash,  chaise,  or  chair,  drawn  by  one  horse, 

driver,  but       mare,  gelding,  or  mule,  6d, 

with  different         _  i      •         i  i  t  r   t 

horses  and  ^^^  every  waggon  having  the  sole  or  bottom  of  the 

passengers:—   fellies  of  the  wheels  thereof  of  the  breadth  of  sixteen 
Held,  that  a  se- 
cond toll  was    inches,  U. ;  and  of  the  breadth  of  nine  inches,  2s. 
not  payable. 

The  same  act  enacted  ^  that  no  action  should  be  commenced  against  any  person 
for  any  thing  done  in  pursuance  of  the  act,  until  twenty-one  days'  notice  should  be 
given  to  the  clerk  of  the  trustees,  or  after  sufficient  satisfaction  or  tender  thereof 
made  to  the  party  aggrieved,  or  after  six  calendar  months  next  after  the  fact  com- 
mitted ;  and  that  every  such  action  should  be  brought  in  the  county  or  place  where 
the  matter  should  arise,  and  not  elsewhere;  and  the  defendant  should  and  might  at 
his  election  plead  specially,  or  the  general  issue,  not  guilty,  and  give  evidence  that 
the  same  was  done  in  pursuance  and  by  the  authority  of  that  act."  In  assumpsU 
against  a  toll  collector,  to  recover  the  amount  of  tolls  improperly  collected  by  him : 
— Held,  that  the  venue  should  have  been  laid  in  the  county  where  the  tolls  were  col- 
lected, and  that  4he  defendant  was  entitled  to  twenty-one  days'  notice  of  action. 
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;  For  every  wain^  cart,  or  other  carriage,  having  the  sole 
or  bottom  of  the.  fellies  of  the  wheels  thereof  of  a  less 
breadth  than  nine  iuches,  drawn  by  six  or  more  horses,  v, 

mares,  geldings,  mules,  or  oxen,  Qs. ;  and  drawn  by  four        Keen. 
or  more  horses,  mares,  geldings,  mules,  or  oxen.  Is.  8rf.; 
and  drawn  by  three  horses,  mares,  geldings,  mules,  or 
oxen,  ls.4d.;  and  drawn  by  one  horse,  mare,  gelding, 
mule,  or  ox,  6^. 

For  every  horse,  mare,  gelding,  mule,  or  ass,  laden  or 
unladen,  and  not  drawing,  id, 

>  For  every  drove  of  oxen,  or  neat  cattle,  \0d.  per  score, 
and  so  in  proportion  for  any  greater  or  less  number. 

It  was  also  provided,  that  no  more  than  one  toll  should 
be. demanded  or  taken  from  any  person  or  persons  for 
passing  or  repassing  the  same  day  with  the  same  horses, 
cattle,  beasts  and  carriages,  through  all  the  toll-gates  or 
turnpikes  to  be  continued  or  erected  by  virtue  of  the  act, 
in  the  whole  length  of  that  part  of  the  said  road  which 
lies  between  Dunchurch  and  the  city  of  Coventry ;  but 
that  all  and  every  person  and  persons  having  paid  the 
said  tolls  should  pass  and  repass  with  the  same  horses, 
cattle,  beasts  and  carriages,  toll  free  during  such  day 
through  all  the  other  toll-gates  or  turnpikes  within  that 
division. 

From  the  15th  March,  1819,  to  the  6th  Islovember, 
1819,  the  Balloon  stage-coach,  drawn  by  four  horses,  in 
its  way  from  London  to  Birmingham,  passed  through  the  . 
Ryton  gate,  one  of  the  gates  erected  and  continued  under 
the  authority  of  the  last-mentioned  act,  and  situated  in 
the  county  of  Warwick,  between  Dunchurch  and  Co- 
ventry,  at  six  o'clock  in  the  morning,  daily,  when  a^  toll 
of  1 5.  6^/.  was  demanded  from  the  plaintiff's  coachman 
and  received  by  the  collector  as  agent  for  and  on  account 
of  the  defendant.  The  same  coach  repassed  through  the 
same  gate,  with  the  same  coachman,  but  with  different 
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horse^s  and  passengers^  in  its  Yfny  back  to  London,  at 
seve^  o'clock  in  the  evening,  daily,  on  which  the  said  toU 
v7  had  been  so  paid  as  aforesaid,  when  a  second  toll  of 

Keew.  i^^  qj^  ^j^g  demanded  by  the  defendant's  agent,  and  paid 
by  the  plaintiff's  coachman,  after  protesting  against  the 
legality  of  the  demands 

By  the  10  Geo*  3.  one  of  the  acts  passed  for  repairing 
the  said  line  of  road,  it  was  provided,  that  no  action  or 
suit  should  be  commenced  against  any  person  or  per- 
sons for  any  thing  done  in  pursuance  of  that  act,  or  the 
said  former  acts,  until  twenty-one  days'  notice  should  be 
given  thereof  to  the  clerk  to  the  said  trustees,  or  after 
sufficient  satisfaction  or  tender  thereof  had  been  made  to 
the  party  or  parties  aggrieved,  or  after  six  calendar  months 
next  after  the  fiict  committed ;  and  every  such  action  or 
suit  should  be  laid  or  brought  in  the  county  or  place 
where  the  matter  should  arise,  and  not  elsewhere ;  and 
the  defendant  or  defendants  in  every  siich  action  or  suit 
should  and  might,  at  his  or  their  election,  plead  specially, 
or  the  general  issue,  not  guilty,  and  give  that  act  and  the 
special  matter  in  evid^ice  at  any  trial  to  be  had  there- 
upon, and  that  the  same  wa»  done  in  pursuance  and  by 
the  authority  of  that  act.  And  if  the  same  should  appear 
to  be  so  done,  or  that  such  action  or  suit  should  be 
brought  before  tWenty-one  days'  notice  should  be  given 
thereof  as  aforesaid,  or  after  a  sufficient  satisfaction  made 
or  tendered  as  aforesaid,  or  after  the  tiihe  limited  for 
bringing  the  same  as  aforesaid,  or  should  be  brought  in 
any  other  county,  then  the  jury  should  find  for  the  de- 
fendant or  defendants. 

By  the  42  Geo.  S.  it  was  enacted,  that  the  before-* 
mentioned  acts,  and  all  and  every  the  clauses,  powers, 
penalties,  forfeitures,  provisions,  matter^^  and  things 
whatsoever,  therein  contained,  except  such  as  related  to 
exemptions  from  stamp  duties,  should  be,  and  the  same 
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were  further  continued  for  and  during  the  term  thereinafter 
mentioned^  namely^  twenty-one  years  from  the  2£d  June, 

}802. 

Doverj  for  the  plaintiff.  There  are  three  questions  m 
this  case.  First,  whether  the  action  ought,  necessarily, 
to  have  been  brought  in  the  county  of  Warwick;  second, 
whether  it  was  necessary  to  give  the  defendant  twenty- 
one  days'  notice  of  action;  and  third,  whether  the  toll 
taken  upon  the  return  of  the  coach  could  be  legally 
exacted.  Hie  first  two  questions  resolve  themselves  in 
principle  into  one,  and  may  both  be  answered  in  the 
negative.  The  act,  rendering  those  formalities  necessary, 
applies  exclusively  to  actions  of  tort,  whereas  this  is  an 
action  of  assumpsit.  The  act  provides  that  no  action 
shall  be  commenced  after  satisfaction  made  or  tendered 
to  the  party  aggrieved,  and  that  the  defendant  may  plead 
not  guilty,  both  which  provisions  plainly  allude  to  actions 
of  tort,  and  not  to  actions  of  assumpsit.  [Bayley,  J. 
Not  guilty  may  be  a  good  plea  to  a  declaration  in 
assumpsit.]  None  of  the  statutes  requiring  notice  of 
action  have  been  held  to  extend  to  actions  of  assumpsit. 
In  Irving  v.  ffilson  {a),  where  an  excise  officer  seized, 
as  forfeited,  goods  which  were  not  liable  to  forfeiture, 
and  took  money  from  the  owner  to  release  them,  the 
Court  held  that  assumpsit  for  money  had  and  received 
would  lie  to  recover  back  the  mokiey,  although  no  notice 
of  action  had  been  given.  [Bay ley ^  J.  The  ground  of 
that  decision  was  that  the  money  was  not  taken  colore 
officii.]  That  distinction  will  apply  here,  for  the  second 
toil  was  not  legally  due,  the  exactioa  of  it,  therefore,  was 
not  an  act  done  in  pursuance  of  the  act^  or  colore  officii. 
In  Greenway  v.  Hurdlfi),  which  was  also  an  action  of 
assumpsit,  it  was,  indeed,  held  that  an  excise  officer  who 

(a)  4  T.  R.  485.  (6)  4  T.  R.  563. 
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had  received  duties  not  legally  payable,  was,  nevertheless, 
entitled  to  notice  of  action,  but  that  was  on  the  ground 
27.  that  he  received  the  money  bon&  fide,  believing  it  to  be 

Keen.        legally  due,  and  proved  the  honesty  of  his  intention  by 
paying  it  over  to  his  superior  officer.    It  was  decided  in 
Umphelby  v.  McLean  (a),  that  in  an  action  for  money 
had  and  received  brought  against  collectors  for  excessive 
chaises  on  a  distress  for  arrears  of  taxes,  the  defendants 
were  not  entitled  to  notice  under  the  43  Geo.  3.  c.  9^. 
8.  70 ;  and  yet  that  statute  provides  that  no  writ  or  pro* 
cess  shall  be  sued  out  for  any  thing  done  in  pursuance  of 
that  act,  until  after  a  month's  notice,    [fioy/ey,  J.  There 
the  cause  of  action  was,  not  the  taking  the  money,  but 
the  neglecting  to  refund  the  surplus,  which  could  not  be 
done  colore  officii.]      Neither   was  the  taking  of  the 
money  here  colore  officii,  not  an  act  done  pursuant  to 
the  statute,  because  it  was  not  legally  due.      A  doubt 
was  once  expressed  by  Lord  Ellenhorougk,  with  respect 
to  the  London  Docks'  Act,  whether  notice  was  necessary 
in  an  action  of  assumpsit :    Wallace  v.  Smith  (b)  :  the 
point,  however,  was  not  decided,  therefore  the  case  can- 
not  be   relied   on.      Secondly,  the  defendant  was  not 
authorized  to  exact  the  second  toll  for  the  same  carriage 
and  horses  during  the  same  day.     In  Williams  v.  Sangar 
(c)  the  toll  was  upon  every  horse  and  every  carriage  that 
passed  the  gate ;   the  exemption  was  in  favour  of  every 
person  who  had  paid  once  during  the  day,  repassing  with 
the  same  carriage  or  horses:    and  it  was  held  that  a 
second  toll  was  not  payable,  during  the  same  day,  for  the 
same  carriage,  though  drawn  by  different  horses,  if  the 
same  in  number.       Le   BlanCf  J.    in    his  judgment, 
observed,  "  the  duty  is  not  laid  on  the  horses  drawing  a 
carriage,  but  on  the  carriage  drawn  by  so  many  horses" 
So  here,  the  toll  is  not  upon  horses,  but  upon  carriages 
(a)  1  B.  &  A.  42.  {b)  5  East,  115.  (c)  10  East,  66. 
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drawn  by  horses.  In  Gray  v.  S/nlUng  {a),  where'  the 
toll  was  precisely  the  same,  it  was  held,  that  one  toll 
having  been  paid  on  horses  passing  with  a  carriage,  a 
second  toil  was  not  demandable  on  the  same  horses  re-  Keen. 
turning  the  same  day  with  a  different  carriage.  '.  In 
Louring  v.  Stone  (b),  where  the  exemption  was  for  re- 
passing with  the  same  horses  and  carriages,  it  wa&  held 
that  a  second  toll  was  demandable  for  a  different  carriage, 
repassing  the  same  day,  drawn  by  different  horses  :  but 
that  was  because  the  toll  there  was  upon  horses  drawing 
carriages,  whereas  here  it  is  upon  carriages  drawn  by 
horses,  it  must  be  admitted  that  in  this,  as  in  the  case 
last  cited,  the  exemption  is  for  repassing  with  the  same 
horses^  cattle,  beasts  and  carriages,  whereas  in  Williams 
V.  Sangar  the  word  or  was  used ;  but  considering .  the 
words  in  the  order  in  which  they  stand,  and  construing 
them  reddendo  singula  singulis,  and  so  as  to  give  the  ex- 
empting clause  its  full  effect  and  operation,  the  word  .and 
here  must  be  read  or,  because  else  the  clause  cannot  ex- 
tend, as  it  clearly  was  meant  to  do,  to  persons  repassing 
with  the  same  horses,  cattle,  or  beasts,  not  laden. 

Reader,  contri.  It.  is  hardly  requisite  to  cite  autho- 
rities upon  the  first  two  points,  for  the  words  of  the  act 
decide  them.  The  act  expressly  requires  that  this 
defendant  should  have  notice,  and  that  the  action  should 
be  brought  in  the  county  of  Warwick.  The:  action  is 
founded  upon  an  act  done  in  pusuance  of  the  statute,  for 
the  defendant  demanded  the  toll  in  his  character  of  col- 
lector, and  the  plaintiff's  coachman  paid  it  to.  him, 
under  protest  indeed,  as  collector.  The  doubt  expressed 
by  Lord  Ellenborough  in  Wallace  v.  Smith  sprung 
entirely  out  of  the  decision  in  Irving  v.  Wilson,  but 

(fl)  1  J.  B.  Moore,  371.  2  B.  &  B.  30.  S.  C. 
(6)  3  D.  &  R.  797. 
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18£5.  the  latter  of.  those  cases  is  very  distingubhable  from  the 
present.'  There,  the  act  done  by  the  custom-house 
officer,  namely,  the  receipt  of  money  for  the  release  of 

Keen.  goods  which  he  had  seized,  but  which  turned  out  not  to 
be  liable  to  seizure,  was  not  an  act  done  in  pursuance  of 
the  statute,  and  therefore  it  was  clear  that  the  defendant 
was  not  entitled  to  notice  under  the  23  Geo.  3,  c.  70. 
9.  SO.  It  is  admitted  on  the  other  side  to  have  been 
held  in  Greenway  v.  Hurd,  which  was  an  action  of 
assumpsit,  that  an  excise  officer  was  entitle^  to  notice  of 
an  action  brought  against  him  to  recover  duties  illegally 
received  by  him,  because  he  was  acting  in  his  character 
of  excise  officer ;  and  yet  the  very  objection  now  relied 
on,  namely,  that  the  statute  was  confined  to  actions  of 
tort,  was  raised  in  that  case.  Umphdby  v.  McLean 
has  no  bearing  upon  this  case,  for  there  the  act  was  not 
done  in  pursuance  of  the  statute,  and  here  it  most  clearly 
was.  The  same  distinction  applies  also  to  the  recent 
case  of  Morgan  v.  Palmer  (a),  where  the  Court  held  a 
magistrate  not  entitled  to  notice  of  action,  because  the 
fee  paid  him  was  received,  not  in  his  character  of  magis- 
trate, but  for  his  own  private  emolument.  But,  secondly, 
the  defendant  was  justified  in  demanding  and  taking  the 
toll  in  question.  The  toll  is  imposed  upon  carriages 
drawn  by  horses ;  the  exemption  is  in  favour  of  persons 
repassing  during  the  same  day  with  the  same  horses  and 
carriages;  the  plaintiff,  therefore,  is  liable  to  the  toll, 
and  does  not  come  within  the  exemption,  because  he  was 
not  a  person  repassing  with  the  same  horses  and  carriage, 
as  the  case  expressly  states,  for  both  the  horses  drawbg 
the  carriage,  and  the  persons  conveyed  in  and  upon  it^  were 
different.  The  plaintiff  can  only  succeed  by  substitutiog 
in  the  exempting  clause  the  word  or  for  the  word  and, 
and  that  cannot  be  done.     Williams  v.  Sangar^  there- 

(a)  Ante,  vol.  ii.  232. 
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fore,  is  no  authority  for  the  pldintiff,  for  tktte  the  w^fds 
of  the  exempting  clause  were,  ^*  the  same  fa6rses  or  car- 
riage/' and  they  were  doubtless  the  same  ih  Gra^  t.  ^. 
Shillings  for  the  two  cases  are  put  in  preciddy  the  Keen. 
same  point  of  view  by  Dallas,  C.  J.  ia  his  judgtn^nt  iti 
the  latten  Loaring  v.  Stone  is  in  substance  the  sam^ 
case  as  the  present,  and  upon  the  authority  of  that  case 
it  is  clear  that  the  defendant  was  entitled  to  deniand  and 

* 

take  this  toll. 

Dover,  in  reply,  shortly  contended  that  Morgan  v. 
Palmer  was  a  case  in  point,  and  was  conclusive  to  shew 
that  notice  of  action  wai^  not  necesssary  in  the  present 
case. 

Bay  LEY,    J. — ^This    case    presents   two  questions. 
First,  whether  the  action   is  properly  brought;    atid, 
second,  whether  the  plainti%  are  liable  to  the  payment 
of  a  second  toll  upon  the  same  carriage  repassing  on  the 
same  day,  through  the  same  gate^  with  the  same  driver, 
but  with  different  horses  and  different  passengers.     Our 
apioion  is  against  the  plaintiffs  on  the  first  point,  and 
our  judgment,  consequently,  will  be  that  a  nonsuit  shall 
be  entered ;  but  as  our  opinion  is  in  favour  of  the  plain- 
tiffs on  the  second  point,  and  that  opinion  se^ms  to  us 
important  for  the  interests  of  the  public  to  be  made 
koown,  we  think  it  right  to  explain  the  grounds  upon 
which  it  is  formed »    This  act  of  parliament,  like  all  others 
of  the  like  nature,  must,  if  possible,  be  construed  with 
reference  to  the  particular  vi^ords  adopted  in  it ;  but  if 
those  words  have  an  equivocal  import,  and  the  meaning 
of  the  act  thereby  becomes  doubtful,  then  it  must  be 
construed  according  to  the  well  known,  just,  and  esta- 
blished rule  of  law,  namely,  most  strongly  in  favoilir  of 
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the  public,  upon  whom  it  tends  to  impose  a  burthen. 
Now,  the  act  imposes  a  toll,  first,  upon  carriages  drawn 
t;.  by  horses,  (not  upon  horses  drawing  carriages,)  and  after- 

Keen.  wards  upon  horses  not  drawing,  and  upon  cattle,  sepa- 
rately :  and  exempts  from  a  second  toll  all  persons  re- 
passing the  same  day,  with  the  same  horses,  cattle,  beasts, 
and  carriages.  Then  the  question  arises  how  the  word 
*^  and''  in  the  exempting  clause  is  to  be  construed,  for 
upon  the  construction  of  that  single  word  this  question 
entirely  turns.  The  clause,  undoubtedly,  applies  exclu- 
sively to  the  same  persons  repassing  on  the  same  day, 
that  is  the  same  persons  who  were  liable  to  the  payment 
of  the  toll  on  first  passing.  If  the  word  '^  or"  had  been 
adopted  in  this  clause,  instead  of  the  word  **  and,"  it  is 
quite  clear  that  this  case  would  have  been  governed  by 
WilUams  v.  Sangar,  and  the  plaintifi^s  would  not  be 
liable  to  the  second  toll.  Some  of  the  obscurity  attached 
to  this  clause  arises  from  the  improper  introduction  of 
the  words  '*  cattle"  and  "  beasts"  between  the  words 
''  horses"  '^  and  carriages."  But  previous  clauses  had 
imposed  a  duty,  first,  on  carriages  drawn  by  horses, 
mares,  geldings,  or  mules ;  then,  on  horses,  mares,  geld- 
ings, or  mules  not  drawing ;  then,  on  droves  of  oxen,  or 
neat  cattle.  Then,  reddendo  singula  singulis,  the  ex- 
emption must,  I  think,  be  taken  to  apply,  separately  and 
individually,  to  every  thing  which  is  previously  made  the 
subject  of  taxation,  and  the  whole  clause  must  be  con- 
strued, not  conjunctively,  but  distributively.  Then  the 
result  will  be  this.  If  you  repass  the  same  day  with  the 
same  carriage,  you  are  to  pay  no  toll ;  if  you  repass  the 
same  day  with  the  same  horses,  not  drawing,  you  are  to 
pay  no  toll;  if  you  repass  the  same  day  with  the  same 
drove  of  oxen,  or  neat  cattle,  you  are  to  pay  no  toll. 
There  is  nothing  in  the  exempting  clause  to  connect  the 
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word  "  carriages"  with  the  word  '*  horses;"  or  to  shew 

that  it  is  meant  to  apply  only  to  the  same  carriages  re- 

^      ^^  /  »  ,      .    Waterhovse 

passing  drawn  by  the  same  horses;  and  consequently,  it  v. 

seems  to  me  that  the  same  carriage,  driven  by  the  same        Km** 
person,  that  is,  the  person  originally  liable  to  pay  toll, 
repassing  the  same  day,  is  exempt  from  a  second  toll, 
whether  drawn  by  the  same  or  by  different  horses.     Such 
a  construction  will  be  assimilating  the  decision  in  this 
case  to  that  in  Williams  v.  Sangar,  which  case  differs 
from  the  present  only  in  the  single  particular  already 
pointed  out;  and  such  an  assimilation  is  extremely  desi- 
rable, for  it  is  very  much  for  the  interest  of  the  public 
that  the  same  construction  should  be  put  upon  acts  of 
parliament  so  nearly  the  same,  and  that  nice  and  subtle 
distinctions  should  not  be  suffered  to  prevail,  where  real 
and  important  differences  in  the  liability  of  individuals  must 
result  from   them,  though  such  differefnces  were  never 
anticipated   or  intended.       Loaring   v.  Stone  is   quite 
distinct  from  the  present  case,  for  there  the  toll  was  not 
imposed  upon  carriages,  but  upon  horses  drawing  car- 
riages, and  the  word  '^  and,"  in  the  exempting  clause, 
clearly  applied  to  the  same  horses  drawing  the  same  car- 
riages.   Upon  the  first  question,  which  is  one  of  very 
general  importance  also,  I  am  of  opinion,  both  upon  the 
arguments  used  and  the  authorities  cited,  that  the  defend- 
ant was  entitled  by  the  protecting  clause  of  the  10  Geo.  3. 
to  twenty-one  days'  notice  of  action,  and  that. the  plain- 
tiflFs  were  bound  to  lay  the  veuue  in  the  county  of  War- 
wickf  where  their  cause  of  action  arose.     Undoubtedly 
there  are  several  expressions  in  that  clause  which  seem 
peculiarly  applicable  to  actions  of  tort,  but  in  considering 
such  a  subject  we  are  to  look  rather  to  the  substance  than 
to  the  form  of  the  action.    There  are  many  cases  in  which, 
though  the  subject  matter  of  the  action  is  a  tort,  the 
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plmtiff  may  waive  the  tort,  and  briiig  assampsity  but 
atill^  he  must  comply  with  the  substantial  provisions  of 
the  statute  which  gives  the  right  of  action,  for  he  must 
JICbbv.       QQty  by  adopting  any  particular  form  of  action,  oust  the 
defendant  of  the  privilege  which  the  statute  was  intended 
to  give  him*    The  clause  states,  ''  that  no  acti<Hi  or  sait 
i|hall  be  commenced  against  any  person  for.  any  thing 
done  in  pursuance  of  this  act,  or  the  said  former  acts, 
until  twenty-one  days*  notice  thereof  shall  be  given  to 
the  clerk  to  the  trustees,  or  after  sufficient  satisfaction  or 
tender  thereof  hath  been  made  to  the  party  aggrieved;  or 
after  six  calendar  months  next  after  the  act  committed; 
and  every  such  action  or  suit  shall  be  laid  or  brought  in 
the  county  or  place  where  the  matter  shall  arise  and  not 
elsewhere,  and  the  defendant  in  every  such  action  or  suit 
shall  and  may  at  his  election  plead  specially,  or  the 
general  issue,  not  guilty;  and  give  this  act,  and  the  special 
matter  in  evidence  at  any  trial  to  be  had  thereupon,  and 
that  the  same  was  done  in  pursuance  and  by  the  autho- 
rity of  this  act.''     Now,  if  this  action  is  brought  in  coor 
sequence  of  a  thing  done  substantially  in  pursuance  of 
.the  act,  it  i^  a  case  within  the  act,  and  the  question  is, 
whedier  this  clause,   taken  altogether,  is  confined  to 
actions  of  tort,  or  is  extended  to  actions  of  assumpsit. 
The  two  main  objects  of  the  clause  are,  that  notice  shall 
be  given  to  the  trustees  in  order  that  they  may  tender 
satisfaction,   and    that  the    action    shall    be     brought 
promptly ;   both  which  will  be  defeated  if  this  is  not  a 
case  within  the  act :  and  persons  will  be  at  liberty  to  bring 
actions  for  all  sums  of  money  collected  under  any  mis- 
construction of  the  act,  at  any  period  within  six  yearS' 
It  is  said  that  the  taking  the  toll  in  this  case,  was  not  an 
act  done  in  pursuance  of  the  statute.     I  am  of  opinion 
that  it  was.     That  expression  means  only  that  the  de- 
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feodant  must  be  acting  boii&  fide  and  colore  officii,  be- 
lieviog  himself  to  be  right,  and  where  he  so  acts,  although 
erroneously  and  illegally,  he  is  within  the  protection  of 
the  statute.     I  think  the  present  defendant  did  every        Kcen. 
tiling  that  he  did,  in  pursuance,  of.  the  statute.    First,  he 
stopped  the  carriage  at  the  gate,  demanded  the  toll,  and 
refused  to  let  it  pass  through  until  that  toll  was  paid. 
That  was  an  obstruction  for  which  an  action  on  the  case 
nvould  clearly  have  been  maintainable,  and  if  he  had 
followed  that  up  by  seizing  one  of  the  horses,  as  a  security 
for  the  toll,  he  would  as  clearly  have  been  liable  to  an 
action  of  trespass.    Then  what  difference  arises  merely 
from  the  fact  that  the  plaintiffs  have  waived  the  tort,  and 
brought  an  action  of  assumpsit?    In  my  opinion  none. 
There  are,  however,  some  authorities  upon. this  point 
which  it  is  proper  shortly  to  notice.     Fletcher  v.  Wil" 
kins  (a)  was  an  action  of  rq)levin,  and.  a  proceeding  in 
tem^  and  on  that  ground  was  held  not  to  he  within  the 
^  Geo.  2.  c.  44.  s.  6.;  that,  therefore,  does  not  apply  to 
the  present  case.     Irving  v.   Wilson  is  .equally  inap*- 
plicable,  because  there  the  defendant  was  not  acting 
colore  officii  when  he  took  the  money.    .  But  Greenway 
V.  Hurd  is  directly  in  point*     There  it  was  held  that 
the  defendant  was  entitled  to  notice,  because  he  was  act- 
ing colore  officii,  and  intended  to  keep  within  the  strict 
line  of  his  du^,  although,  in  fact,  he  by  mistake  exceeded 
it.    Lord  Chief  Baron  Thompson,  a  very  able  lawyer,  at 
the  trial  of  that  case,  overruled  the  law  laid  down  by 
Grose,  J.  in  Irving  v.  Wilson,  and  this  Court  afterwards 
confirmed   his  decision.      In    Wallace  v.   Smith  Lord 
Ellenborough  certainly  doubted  whether  such  an  act  of 
parliament  extended  to  actions  of  assumpsit;    but  his 
^oubt  arose  out  of  the  decision  in  Irving  v.  Wilson,  and 

(o)  6  East,  ^QS. 
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be  by  no  means  went  the  length  of  overruling  that  in 
Greenway  v.  Hurd,    In  Vmphelby  v.  McLean  there  was 
V.  no  act  done  by  the  defendant  pursuant  to  the  statute, 

or  colore  officii;  he  was  guilty  of  a  non-feazance  in 
omitting  to  restore  money  which  he  never  had  any 
authority  to  take.  So^  in  Morgan  v.  Palmer,  where  the 
point  was  recently  and  fully  before  the  Court,  notice  was 
held  unnecessary  only  on  the  ground  that  the  defendant 
was  not  acting  iu  execution  of  his  office  when  he  took 
the  money.  For  these  reasons,  I  am  of  opinion,  that 
this  action  ought  to  have  been  brought  in  Warwickshire^ 
where  the  cause  of  action  arose,  and  that  the  twenty-one 
days'  notice  of  it  ought  to  have  been  given.  It  is  our  duty 
to  give  full  effect  to  such  a  clause  as  this,  if  we  can,  and; 
for  that  purpose,  to  construe  it,  not  according  to  the 
form  of  action,  but  to  the  substance  of  the  act  done; 
and  upon  that  construction,  I  think  this  action  is  brought 
in  respect  of  an  act  done  substantially  in  pursuance  of 
the  statute,  and  consequently  that:the  defendant  is  within 
the  protection  of  the  statute,  and  entitled  to  notice. 

HoLROYD,  J. — ^I  concur  in  the  view  taken  by  my 
brother  J3ay/ey  upon  both  the  points  in  this  case.  I 
think  the  plaintiffs  were  exempt  from  the  payment  of  the 
second  toll,  and  if  twenty-one  days'  notice  of  the  action 
had  been  given,  and  the  venue  had  been  laid  in  the 
county  of  Warwick^  I  have  no  doubt  that  the  plaintiffs 
would  have  been  entitled  to  recover.  The  fair  construc- 
tion of  the  exempting  clause  seems  to  me  to  bring  this 
case  within  its  operation.  If  the  word  "  or*'  had  been 
used  instead  of  '*  and,"  Williams  v.  Sangar  would 
have  been  directly  in  point;  and  the  change  of  word 
makes  no  material  difference,  because  the  word  ^'  and'' 
in  this  act  of  parliament  must  be  construed  disjunctively^ 
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or  at  least  distributively,  as  if  tbe  word  respectively  had 

been  appended    to   the   sentence.      Loaring  v.  Stone 

19  distinguishable  from  the  present  case,  and  the  decisions      ~    v. 

of  the  two  win  not  be  inconsistent;  for  as  the  toll  there        Keen. 

was  imposed  upon  horses  drawing  carriages,  and,  not  as 

here,  upon  carriages  drawn  by  horses,  the  insertion  of 

the  word  *^  carriages'*  in  the  clause  of  exemption  would 

have  been  utterly  useless,  unless  that  clause  was  meant 

to  be  confined  to  the  sartie  horses  drawing  the  same 

carriage.     Upon   the    other  point,  Greenway  v.  Hurd 

•seems  to  me,  in  effect  and  in  principle,  to  decide  this 

case.     I  think  the  construction  there  put  upon  the  words 

''  any  thing  done  in  pursuance  of  this  act,"  is  the  sound 

and  legal  construction,  and  that  it  applies  to  the  present 

case.    Upon   that  authority,   and  upon  the   exposition 

both  of  the  cases  and  of  the  act'  of  parliament,  so  fully 

gone  into  by  my  brother  Bay  ley ,  and  to  which  I  do  not 

think  it  necessary  to  add  anything,  I  think  the  defendant 

was  entitled  to  notice.     Upon  that  ground,  therefore, 

judgment  of  ncSnsuit  must  be  entered. 

Judgment  of  nonsuit. 


Faulknee,  Clerk^  v.  Elger  and  Newby. 

v>ASE  for  a  false  return  to  a  writ  of  mandamus.     The  ^  custom  for 

declaration  stated  that  before  and  at  the  time  of  suing  !*  *^*®  R^l**^* 

,    ,  ,         loners"  of  a 

out  the  writs  of  mandamus,  and  committing  the  gnev-  parish  to  elect 
ances  hereinafter  mentioned,  defendants  were  chyirch-  nTeufar^ 
wardens  of  the  parish  of  Saint  Sepulchre  in  the  town  of  curacy  there- 
Camhridge,  in  the  county  of  Cambridge;  that  the  said  legalize  an 

parish  of  Saint  Sepulchre,  before  and  at  &c.  was  and  still  election  where 

some  of  the 
parishioners  were  excluded  from  voting,  and  the  rest  voted  by  ballot. 

Non-payment  of  church  rates  does  not  disqualify  a  parishioner  from  voting  in  vestry. 

An  election,  by  ballot^  of  a  curate  of  a  parish  by  the  parishioners,  is  illegal  aud  void. 

VOL.  III.  Q 


Faulkkeb 


Ejl«er. 
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is  a  perpetual  curacy  vithin  the  diocese  of  Ely,  endowed 
with  a  yearly  salary ;  that  the  clerical  functions  and  duties 
V.  of  the  said  curacy  during  all  the  time  aforesaid,  have  been 

and  still  ought  to  be  performed  by  a  perpetual  curate 
having  taken  holy  orders;   that  from  the  time  of  the 
endowment  of  the  said  curacy,  hitherto,  there  has  been 
and  still  is  within  the  said  parish,  a  good  and  laudable 
custom  there  used  and  approved  of,  that  whenever  the 
said  curacy  becomes  and  is  vacant  by  death  or  otherwise, 
the  parishioners  of  the  said  parish  have  been  used  and 
accustomed,  and  still  of  right  ought,  to  elect  a  fit  and, 
proper  person  in  holy  orders  to  be  the  perpetual  curate, 
which  person,  the  churchwardens  and  parishioners  of  the 
said. parish,  during  all  that  time,  have  been  used  and 
accustomed  and  still  of  right  ought  to  nominate  to  the 
Bishop  of  Ely  to  be  licensed ;  that  on  the  23d  November, 
IB23,  a  vacancy  occurred  in  the  said  perpetual  curacy  by 
the  resignation  of  the  perpetual  curate  thereof,  and  that 
plaintiff,  being  a  person  having  taken  holy  orders,  was 
thereupon  duly  and  according  to  the  custom  of  the  said 
parish  elected  by  the  parishioners  to  be  the  perpetual 
curate  of  the  said  perpetual  curacy,  and  thereupon  it 
became  and  was  the  duty  of  defendants,  so  being  such 
churchwardens  as  aforesaid,  to  summon  a  meeting  of 
the  said  parishioners,  in  order  that  plaintiff  might  by 
defendants  and  the  said  parishioners  be  nominated  to  the 
Bishop  of  Ely  for  a  license  to  the  said  perpetual  curacy; 
that  plaintiff  having  been  so  elected,  afterwards  applied 
to  defendants  so  being  such  churchwardens,  and  required 
them  to  summon  a  meeting  of  the  said  parishioners  for 
the  purpose  aforesaid,  but  they  refused  and  neglected  so 
to  do;  that  thereupon  afterwards,  to  wit,  on  S  1st  May, 
1824,  plaintiff  obtained  a  writ  of  mandamus  directed  to 
the  churchwardens  of  the  said  parish,  reciting,  &c.,  (all 
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the  foregoing  allegations  were  then  set  out  at  full  as  the 
recital  of  the  writ  of  mandamus)  and  commanding  them 
to  call  a  meeting  of  the  said  parishioners  of  the  said  parish, 
in  order  that  they  might  nominate  plaintiff  to  the  Bishop 
of  Efy,  for  a  license  to  him  as  perpetual  curate  of  the  said 
curacy,  and  that  the  said  churchwardens  should  join  in 
Sttch  nomination  or  shew  cause  to  the  contrary  thereof; 
which  said  writ  was  afterwards,  to  wit,  on  the  15th  June, 
]824«  delivered  to  defendants  so  then  being  such  church- 
wardens  to  be  executed  in  due  form  of  law.  Yet  defend- 
ants did  not  nor  would  call  a  meeting  of  the  said  parish- 
ioners &c.,  but  wholly  refused  8cc.,  and  on  the  contrary 
thereof  afterwards  and  on  the  return  of  the  said  writ, 
falsely  and  maliciously  returned  that  plaintiff  was  not 
duly,  and  according  to  the  custom  of  the  said  parbh, 
elected  to  the  said  perpetual  curacy  in  manner  and  form 
as  by  the  said  writ  was  alleged.  Wherefore  they  Could 
not  call  a  meeting  of  the  said  parishioners  of  the  said 
parish  in  order  that  they  might  nominate  plaintiff  to  the 
Bishop  of  Ely  for  a  license  to  him  as  perpetual  curate  of 
the  said  curacy  as  by  the  said  writ  &c.  more  fully 
appears.  By  means  of  which  said  several  premises,  &c. 
plamtiff  has  been  and  is  damnified,  Sec.  Plea,  the  general 
issue,  not  guilty,  and  issue  thereon.  At  the  trial  before 
Gaseke,  J.  at  the  last  Lent  assizes  for  the  county  of 
Cambridge,  the  first  question  was,  whether  the  plaintiff 
was  bound  to  give  evidence  in  support  of  all  the  pre- 
fatory allegations  in  the  declaration  (set  out  above),  or 
whether,  those  allegations  being  all  set  out  in  the  writ  of 
maodamus^  and  the  return  not  having  taken  issue  on  the 
writ,  the  allegations  were  not  in  effect  admitted  by  the 
defendants,  and  the  necessity  of  proving  them  dispensed 
^ith;  and  the  learned  judge  being  of  opinion  that  the* 
defendants  had  in  effect  admitted  the  allegations,  they 

g  £ 
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were  taken  as  proved,  and  the  mandamus  and  return 
having  been  produced  and  proved,  the  plaintiff  was 
allowed  to  go  into  the  merits  of  his  case.  Several  wit^ 
nesses  were  then  called,  who  proved  that  the  curacy 
became  vacant,  and  that  an  election  for  a  successor  was 
held^  that  plaintiff  was  one  of  the  candidates- and  had 
thirty-four  votes ;  that  a  Mr.  Robinson,  another  candidate, 
bad  thirty-six  votes ;  that  several  persons  who  tendered 
their  votes  were  rejected  upon  the  ground  that  they  had 
not  paid  church  rates ;  that  no  previous  notice  was  given 
that  parishioners  who  did  not  pay  church  rates  would  not 
be  allowed  to  vote,  but  that  before  the  election  com- 
menced a  resolution  to  that  effect  was  carried  by  the  per- 
sons then  present,  but  no  minute  or  record  of  such  reso- 
lution was  made ;  that  several  persons  were  in  conse- 
quence of  this  resolution  prevented  from  voting  for  the 
plaintiff,  and  several  were  prevented  from  voting  for  Mr. 
Robinson,  but  the  exact  number  of  those  who  would 
otherwise  have  voted  for  the  one  or  the  other  did  not 
distinctly  appear ;  that  the  election  took  place  by  ballot, 
and  that  Mr.  Robinsofi  was  declared  duly  elected.  It  was 
further  proved  that  in  1791  the  parishioners,  generally, 
had  elected  a  perpetual  curate,  but  no  other  instance  was 
adduced  of  an  election  by  them,  nor  was  there  any  evi- 
dence of  any  election  in  any  other  mode.  Upon  this 
state  of  fiftcts  the  learned  judge  reserved  for  the  conside- 
ration of  the  Court  three  questions  of  law  :  first,  whether 
the  allegations  in  the  declaration  ought  to  have  been  dis- 
tinctly proved  at  the  trial;  second,  whether  the  exclusion 
of  those  parishioners  who  had  not  paid  church  rates  was 
illegal  and  made  the  election  void ;  and  third,  whether 
the  voting  by  ballot  in  such  a  case  was  a  legal  mode  of 
election :  and  left  to  the  jury  tM'o  questions  of  fact,  first, 
whethei'  there  was  or  was  not  within  the  parish  a  custom 
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for  the  parishioners  generally  to  elect  their  curate ;  and 
secondly^  which  of  the  candidates,  Subject  to  the  quali- 
fications of  the  voters,  bad  the  most  votes.  The  jury 
found  that  there  ^'as  a  custom  within  the  parbh  for  the 
parishioners,  generally,  to  elect  their  curate,  and  that  the 
plaintiff  had  roost  votes,  namely,  that  he  had  diirtyreight, 
and  Mr.  Robinson  thirty-seven,  and,  accordingly,  returiied 
a  verdict  for  the  plaintiff,  dami^es  200/. 

Robinson,  in  Easter  term  last,  obtained  a  rule  nisi  in 
the  alternative,  either  to  enter  a  nonsuit,  or  a  verdict  for 
the  defendant,  and  relied  upon  the  ground  that  no  such 
evidence  bad  been  given  of  the  custom  for.  the  parishicMiers 
to  elect  the  curate  as  would  sustain  the  plaintiff's  decla-  ' 
ration ;  and  against  that  rule  .       . 

Storks  and  Dover  now  shewed  cauSe.  Sufficient  evi- 
dence was  given  of  the  existence  of  the  custom  stated  in 
the  declaration,  for  it  was  proved  to  have  been  once 
used,  as  stated,  in  the  year  1791^  and  not  a  tittle  of.  proof 
was  offered  of  a  contrary  nature,  or  to  shew  the  existence 
of  any  other  mode  of  appointing  the  curate.  Assuming, 
therefore,  the  custom  to  be  proved,  all  the  parishioners 
had  a  right  to  vote,  and  supposing  they  had  done  so,  the 
verdict  is  right,,  for  the  jury  have  found  that  a  majority 
intended  to  vote  for  the  plaintiff.  The  non-payment  of 
church  rates  does  not  disqualify  a  person  frpm  voting  in 
vestry ;.  payment  of  scot  and  lot  would,  by  the  common 
law,  entitle  him  to  a  voice  in  all  vestry  proceedings ;  and 
the  only  disqudification  mentioned  either  in  the  58  Geo.  3. 
c.  69.  s.  5,  or  in  the  59  Geo.  S.  c.  85.  s.  3,  is,  the  non-pay- 
ment of  poor  rates.  It  will,  perhaps,  be  said,  that  the 
votes  thus  rejected  were  not  formally  and  legally  tendered, 
and  therefore  the  plaintiff  has  no  reason  to  complain  of 
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tbeir  rejection;  bttt  the  resolution  agreed  to^  that  oo 
person  Mrho  had  not  paid  church  rates  should  vote^  had 
the  effect  of  keeping  back  those  votes,  therefore  no 
tender  was  necessary,  for  the  injury  inflicted  lipon  the 
plaintiff  was.  the  same.  The  election  by  ballot  was  an 
ordinary  and  proper  mode  of  election,  and  as  it  was 
approved  and  adopted  at  the  time  by  a  majority  of  the 
parishioners  then  present,  cannot  now  be  objected  to. 
The  question  whether  or  no  the  election  by  parishioners 
of  their  own  curate  by  ballot  is  good,  as  a  question  of 
law,  is  new ;  no  cases  can  be  found  to  bear  upon  it ;  and 
it  can  be  decided  upon  principle  only.  There  is  no 
doubt  that,  generally  speaking,  parishioners  have  the 
power  of  making  regulations  for  the  management  of  the 
affairs  of  the  parish ;  Stoughtony.  Reynolck  {a) ;  and  they 
did  no  more  by  agreeing  to  vote  by  ballot  in  this  case* 
The  parishioners  are  quasi  a  corporation,  add  to  such  an 
extent  have  the  same  powers.  It  is  clear  that  an  election 
by  shew  of  hands  would  be  good ;  then  why  not  by  bal- 
lot i  The  parishioners  may  elect  their  own  officers  in  any 
mode  they  please,  and  the  whole  body  must  be  bound  by 
the  majority.  16  Fin.  Abridgm.  183.  Parishioners.  Here 
they  adopted  the  mode  of  ballot,  and  the  choice  of  the 
majority  in  so  doing  bound  the  rest,  even  if  the  choice 
was  not  unanimous^ 

Robinson,  (with  whom  was  Steer,)  contrd.  The  elec* 
tion  was  illegal  and  void  ^hroughoilt,  and  on  that  short 
ground  this  action  is  not  maintainable.  Before  any  votes 
were  tendered  or  accepted,  two  resolutions  were  adopted 
by  a  majority  of  the  persons  present ;  one,  that  the  elec- 
tion should  be  by  ballot,  and  the  other,  that  certain  of  the 
parishioners  should  not  be  allowed  to  vote.     Now  no 

(a)  8  Stra.  1045. 
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poitiott  of  the  p^nshioners  had  any  right  or  power  to  adopt 
or  aet  upon  ettfaer  of  tfaosie  resolutions)  consequently  the 
whole  of  the  subsequent  proceedings  were  illegal  and 
void.     (Here  the  Court  stopped  himi.) 

Baylby,  J.< — ^The  right  of  election  is  stated,  both  in 
the  mandamus  and  in  the  declaration,  to  be  in  the  parish- 
ioners by  the  custom  of  the  parish,  and  the  plaintiff  by 
diis  action  asserts  that  he  was  duly  elected  according  to 
that  custom. .  In  order,  therefore,  to  sustain  this  action, 
he  must  ^hew  that  he  had  a  majority  of  good  and  legal 
votes,  and  that  the  election  throughout  was  conducted  in 
a  good  ^nd  legal  manner.    Before  the  election  began  two 
resolutions  were  adopted ;  one,  that  those  parishioners 
who  had  not  paid  the  church  rate  should  not  be  allowed 
to  vote ;  and  the  other,  that  the  election  should  be  by 
ballot.      Now,  the  first  was,  in  my  opinion,  clearly  an 
illegal   resolution.      By  the  statutes  already  cited^  no 
parishioner  who  has  neglected  to  pay  any  poor  rate  can 
vote  in  any  vestry.     But  a  church  rate  differs  materially 
from  a  poor  rate.     A  poor  rate  is  a  measure  of  constant 
and  public  necessity ;  always  renewable  and  always  re- 
viewed ;  but  a  church  rate  is  an  occasional  measure  only, 
made  by  ecclesiastical  persons,  and  for  ecclesiastical  pur« 
poses,  and  made  only  when  required.     I  think  such  a 
resolution  was  illegal,  and  that  no  election  founded  upon 
It  can  be  valid,  howeyer  regular  it  may  be  in  other 
respects;    because  it  is  impossible  to  ascertain  what 
number  of  persons  may  thus  be  disqualified  from  voting. 
But  without  laying  much  stress  on  this  point,  I  am  deci- 
dedly of  opinion  that  the  second  resolution  was  illegal, 
^  that  an  election  by  ballot  in  a  case  like  this  was  a 
^oid  election.     No  case  has  been  cited  in  which  such  a 
mode  of  election  by  parishioners  has  been  recognized  as 
^%^\  and  the  common  law  mode  is  undoubtedly  by  shew 
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of  hands,  and  afterwards,  if  demanded,  by  poll.    To  have 

_  a  vote,  and  to  have  a  voice  at  an  election,  is  one  and  the 

Faulkner  .  .  •         i       i_ 

V.  same  thing ;  bnt  if  a  man  ballots  at  an  election,  he  has 

j!«L6ER.       clearly  no  voice  atit.     The  objections  to  such  a  mode  of 

election  are  equally  obvious  and  numerous.     In  the  first 

place,  a  scrutiny,  in  the  real  sense  of  the  word,  is  ioipos- 

sible ;   it  can  go  no  further  than  the  number  of  votes :  it 

cannot  at  all  extend  to  the  qualifications  of  the  voters. 

Secondly,  it  is  impossible  when  the  election  is  once  over 

to  try  the  validity  of  it,  at  least,  without  opening  a  wide 

.and  alarming  door  for  perjury.    Thirdly,  it  is  peculiarly 

open  to  bribery  and  undue  secret  influence  of  every  kind. 

In  addition  to  these  objections,  even  if  an  election  by 

ballot  in  this  case  could  be  good  by  custom,  the  plaintiff 

has  failed  to  prove  the  existence  of  any  custom  for  the 

parishioners  to  elect  at  all,  nor,  even  if  he  had  shewn 

that,  has  he  shewn  the  consent  of  all  the  parishioners  that 

the.  election  should  be  by  ballot.    Upon  all  these  three 

grounds,  therefore,  I  am  of  opinion  that  the  plaintiff  has 

not  made  out  any  case,  and  that  the  rule  for  entering  a 

nonsuit  must  be  made  absolute. 

HoLBOYD,  J. — The  plaintiff  has  not  proved  that  he 
was  elected  according  to  the  custom  which  he  has  set  out 
on  the  record,  because  the  custom  is  for  all  the  parish- 
ioners to  elect,  and  at  his  election  a  part  of  the  parish- 
ioners were  excluded.  On  that  short  ground  I  form  my 
opinion  that  the  plaintiff  must  be  nonsuited,  and  I  think 
it  unnecessary  to  decide  the  other  questions  raised  in  this 
case.  But  I  am  very  strongly  inclined  to  think  that  both 
the  resolutions  adopted  previous  to  the  election  were 
illegal ;  and  I  entertain  very  great  doubt,  to  say  the  least, 
whether  an  election  by  ballot  of  a  curate  by  the  parish- 
ioners of  a  parish  can  be  legal;  for  I  take  it  to  be  the 
duty  of  the  returning  officer  at  every  Section  to  ascertain 
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and  know  that  the  party  elected  ba»  been  duly  elected, 
and  by  whom ;  which  he  cannot  possibly  do,  wliere  the 
election  is  by  ballot. 

LiTTLEDALE,  J. — ^The  persons  who  conducted  this 
election  have  acted  upon  a  mistaken  principle  in  two  re- 
spectSy  and  have  consequently  rendered  it  void ;  first,  by 
excluding  some  of  the  parishioners  from  voting,  and 
secondly,  by  conducting  the  election  by  ballot.  The  reso- 
lution disabling  those  who  had  not  paid  the  church  rate 
from  voting,  was  clearly  illegal ;  that  was  no  disqualifica- 
tion in  itself,  and,  even  if  it  was,  one  part  of  the  parish- 
ioners had  no  power  to  impose  it  upon  the  other ;  for  a 
parish  vestry  is  not  like  a  corporation,  and  has  no  power 
to  make  a  bye-law  to  bind  the  whole  parish.  The  reso- 
lution to  vote  by  ballot  was  equally  illiegal,  for  an  election 
by  ballot  is  bad  by  the  common  law;  and  wisely  so,  for 
if  such  an  election  comes  to  be  disputed,  innumerable 
and  insuperable  difficulties  stand  in  the  way  of  any  scrutiny 
of  it,  and  both  law  and  justice  would  be  in  almost  every 
instance  defeated.  On  all  the  points  raised  I  perfectly 
agree  that  a  nonsuit  must  be  entered. 

Rule  absolute  for  entering  a  nonsuit. 


The  King  v.  Thomas  Bonj>« 

1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  ^ 

.  ,         ,  .  A  quo  war- 

why  an  information,  m  the  nature  of  a  quo  warranto,  reDtoinfomm* 

should  not  be  filed  against  him  for  executing  the  office  of  ''®"  8™"^*** 

^  ^  ^  against  a  per- 

a  capital  burgess  of  the  borough  of  East  Looe,  it  being  son  Mho  had 

held  the  in- 
compatible offices  of  capital  burgess  and  town-clerk  of  a  borough,  before  and  since  the 
^i  6. 8.  c.  58.  Inrithout  interruption. 


^'-' 
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1625.       suggested  that  he  at  the  same  time  held  the  mamipatible 

^^"v"^      office  of  town^clerk  in  the  same  borouffh. 
TfaeKive 

V. 

BovD.  Adam  now  shewed  cause,  on  an  affidavit  that  Mr. 

Bond  had  held  both  offices  for  a  great  many  years,  and 
long  before  the  passing  of  32  Geo.  3.  c.  38.  which  was 
passed  for  the  purpose  of  quieting  corporations.  It  was 
admitted  that  when  the  defendant  was  elected  to  the 
office  of  a  capital  burgess,  he  had  not  resigned  that  of 
town*clerk,  and  still  continued  to  hold  both ;  but  he  sub- 
mitted that  thb  application  came  too  late,  and  cited  Rex 
V.  The  Mayor  of  Helleston  (a).  There  the  Court  had 
refused  a  quo  warranto  after  only  eight  years,  on  the 
ground  that  the  compUint  had  not  been  recent.  Here 
many  years  had  elapsed  before  complaint  made,  and  tfaiS| 
being  an  application  to  the  summary  jurisdiction  of  the 
Court,  ought  not  to  be  entertained. 

Copley,  A.  G.  contrsk,  was  stopped  by  the  Court. 

Abbott,  C.  J • — ^This  is  a  continuing  disability.  It  is 
admitted  that  the  defendant  is  actually  in  possession  of 
both  offices.  If  therefore  they  are  incompatible,  which 
is  not  denied,  can  he  be  allowed  to  hold  both?  He 
must  make  his  election  which  he  will  keep. 

Bayley,  Holboyd,  and  Littlbdale,  Js.  con- 
curred. 

Rule  absolute,  with  liberty  to  the  defendant  to  make 
his  election  (6). 

(a)  8  T.  R.  Sll.  n. 
(b)  See  Rex  v.  Newlmg,  3  T.  R.  310;  and  Rex  v.  Stokes,  3  M.  & 
S.  71. 
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The  King  v.  The  Mayoe  of  Maidstone^ 

This  was  a  mle  calling  on  tbe  major,  steward,  and  The  Court  will 
town-clerk,  of  the  town  and  parish  of  Maidacmy  in  the  UJ^^^?*"'  *. 
county  of  Kent^  to  shew  cause  why  a  writ  of  mandamus  the  major  of 
should  not  issue,  directed  to  them  or  other  proper  to^^hold  a****" 
officer  in  that  behalf,  commanding  them,  at  the  next  court-leet  for 
court-leet  to  be  holden  in  and  for  the  said  town  and  adminiiteriog 
parish  in  Jpril  next,  to  administer  to  Thomas  William  ^\f  ^^  ^^ 

^  ,  .    allegiance  to 

Carter,  Gent,  the  oath  of  allegiance,  and  also  to  permit  an  inhabitant 
him,  his  agent,  attorney  or  solicitor  on  his  behalf,  to  have  f^-'^u^ 

the  sight  and  inspection  of  all  the  public  books,  records,     Msndamas 

^  •  1  rj.i-i'AxL'j  ^    doc8  not  lie  to 

eatnes^  and  papers,  of  and  belonging  tp  the  said  court-  ^^^^  ^^  ^o. 

leet.  spection  of 

the  records  of 
a  court-leet, 

Scarlett,  Berens,  and  TindaL  on  shewing  cause  against  "°'^^^  ^^^ 

'•  '  o  o  party  assigns 

the  rule,  were  stopped  by  the  Court.  some  satisfac- 

tory reason  for 
the  inspection. 
Copley^  A.  G.  and  Mereweiher,  in  support  of  the  rule, 

contended,  first,  that  mandamus  would  lie  to  the  mayor 

to  hold  a  court-leet  for  the  purpose  mentioned.    The 

proper  place  to  administer  the  oath  of  allegiance  is  at  the 

toum  or  leet.    Every  layman,  above  the  age  of  twelve 

years,  was  anciently  obliged  to  take  the  oath  of  allegiance 

at  the  taurn  or  leet,  and  it  was  a  high  contempt  to  refuse 

it:  1  Inst.  68.  It  is  an  imperative  duty  on  all  subjects  to 

take  the  oath  of  allegiance  to  the  king,  and  even  a  charter 

^11  not  exempt  him  from  taking  it.    In  Com,  Dig.  tit, 

Mlegiance,  b.  ?•  it  is  laid  down  that,  '^  By  the  ancient 

kw  in  the  time  of  King  Arthur,  and  afterwards  revived 

n  the  time  of  King  Edgar,  every  man,  of  the  age  of 

twelve  years  or  upwards,  ought  to  h^ve  been  sworn  to  the 
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I|25.       kbg  ID  the  touni  or  in  the  leet."     Co.  Lit.  68.  b.  172.  b. 

f^^'Xi  7  ^ep*  6.4>.  1  Bui.  190.    Then,  as  to  the  second  part  of 

V.  the  rule,  it  is  the  undoubted  right  of  every  inhabitant  to 

of  ^^*  inspect  the  recordsof  the  court-leet,  without  restraint,  and 

M41JPSTONE.   it  is  sworn  to  have  been  the  invariable  practice  at  Maii- 

stofie  to  allow  the  inspection  of  the  records.of  the  couct« 

leet  without  objection.    The  records  of  this  Court  aro 

open  to  the  inspection  of  the  public,  and  if  the  officer 

who  has  the  care  of  them  refuses,  he  must  assign  a  good 

reason  for  the  refusal. 

Abbott,  C.  J. — The  first  part  of  the  rule,  requiring  a 
mandamus  to  the  mayor  to  hoU  a  court-leet  for  the  pur- 
pose of  administermg  the  oath  of  allegiance,  is  perfectly 
new.  Such  an  applicAtion  was  never  heard  of  heforei 
and  I  am  of  opinion  cannot  now  be  granted.  If  tbe 
present  appliomt  can  be  liable  to  any  penalty  for  not 
havmg  taken  the  oath  of  allegiance,  he  will  be  exempt 
from  such  penalty  by  shewing  Uiat  he  has  offered  to  take 
it.  The  statute  7  Jitc.  .1.  dted  by  Lord  Chief  Baron 
Corny ns,  which  prescribes  the  form  of  the  oath  of  alle- 
giance, after  enunie^nttinga  greatnumber  of  persons  who 
shall  take  it,  proceeds  to  describe  the  persons  before 
.whom  it  shall  be  taken.  When  it  comes  to  members  of 
corporations  it  says,  *^  aldermen,  and  under-officers,  and 
every  freeman  of  a  corporation,  before  the  chief  officer, 
in  the  open  halL"  So  that  it  perfectly  negatives  the  pro- 
position that  the  oath  must  be  taken  at  the  cotirt-leet. 
Then,  as  to  that  part  of  the  application  which  requires 
that  the  party  shall  be  at  liberty  to  inspect  the  records  of 
the  court-leet,  I  am  of  opinion  that  it  cannot  be  granted. 
He  does  not  assign  any  reason  for  such  an  applicatioo, 
but  merely  that  it  is  his  desire  to  see  them.  There  is  no 
suggetstion  that  he  has  x>ccasion  to  see  them,  by  reason 
of  some  suit  depending^  in  which  it  is  necessary  for  bis 
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ioterest  that  he  should  see  the  records.    It  may  Be  im-  '  ^ 

portant  in  some  instances  for  a  party  to  have  liberty  to  v,^-v^ 

inspect  the  records  of  the  court-leet,  and  upon  a  proper  The  Kiro 

application,  the  Court  is  in  the  habit  of  granting  a  man-  j^^  Miroa 

damus  for  such  a  purpose^  where  the  inspection  is  refused  ^^ 
without  sufficient  reason.    It  is  saiid  that  the  records  of 


is  Court  are  open  to  the  inspection  of  anybody  who 
may  chuse  to  see  them.  That  is  by  no  means  so  dear. 
We  certainly  should  not  order  any  of  our  officers  to  shew 
a  record,  unless  some  good  reason  is  assigned  for  the 
inspectioti*  On  the  same  ground  I  think  we  ought  not 
to  order  an  inspection  of  the  records  of  a  court-leet,  un- 
less die  party  assigns  a  sufficient  reascm:  here  none 
is  assigned.  As  this  rule  seems  to  have  been  moved  for 
as  matter  of  experiment,  I  think  it  ought  to  be  discharged 
with  costs.    , 

The  other  judges  concurred. 

Rule  discharged  with  costs  (a). 

(a)  See  Harrison  v.  Williams^  ante,  Vol.  ii.  40d»  and  .Rogers  v. 
iom^  id.  510.  See  also  Mirror,  c.  1.  sec*  3  &  IT ;  Britton,  c.  IS. 
(KeUflun's  Tnuwlation,  70.)  fo.  79;  Bractoo,  lib.  3.  c  10.  fo,  134,  b ; 
Fleu,  lib.  2.  c.  52 ;  Ld.  Cokeys  Gomo^uuy  on  the  S5th  sec.  of 
Magna  Charta,  Snd  Inst.  69;  Kitchen,  6. 19.  43.  45.  84.91.  103. 
2^7;  Powell,  19. 80;  and  Kiel  way,  141. 


The  King  v.  The  Inhabitants  of  Hambledon. 

V/N  appeal  against  an  order  of  two  magistrates  for  re-  where  atrai 

moving  John  Birdseve  from  the  township  of  Witney,  in  parishes,- 

>  corporate 

under  the  22  G.  3.  c.  83,  have  a  common  poorhouse,  an  appointment  of  a  govior 
hy  one  of  those  parishes  only,  is  bad.  Service  as  governor  of  such  a  poorhse, 
^ea  Qfider  a  good  appointfloient,  would  not  confer  a  settlement;  for  the  22 .  3. 
c  83,  does  not  constitute  the  office  of  governor  a  public  office,  and  s.  39  prcdes 
that  nothing  in  the  act  contained  shall  alter  or  affect  the  settlement  of  any  pein. 
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$25.       OxfordMre,  to  the  paruh  of  Hambledon,  in  Surrey ^  the 
^*^^^^^^      sessions  confirmed  the  order,  subject  to  the  opinion  of 
^  ^^^     this  Court  upon  the  following  case : 
i^he  In  the  year  1786  the  parishes  of  Brumley^  Chidding* 

of  y^^^i  Duns/old,  and  Hambledonf  were  incorporated  under 
Hahlbdov,  the  provisions  of  the  statute,  22  Geo.  3.  c.  83.  The 
parishes  of  Haslemere,  Shalford,  Saint  Martha,  HaS' 
comb,  and  Elstead,  afterwards  took  the  benefit  of  the 
same  provisions ;  and  all  the  parishes  before  mentioned 
became  incorporated  and  united  parishes  under  and  for 
the  purposes  of  diat  statute.  About  the  year  1787  a  veiy 
large  house  of  industry  was  erected  by  contribution  of  all 
those  parishes  upon  the  waste  of  the  manor,  in  the  parisk 
of  Hambledon,  as  the  most  convenient  situation  for  the 
purposes  of  the  incorporation.  To  this  house  paupers 
from  all  the  united  parishes  were  sent  by  those  parishes 
respectively,  as  occasion  required,  and  were  maintained 
separately,  at  the  expense  of  the  respective  parishes  to 
which  the  paupers  severally  belonged.  For  the  manage- 
ment of  this  general  house  of  industiy,  and  the  employ- 
ment of  all  the  classes  of  paupers  therein^  a  governor  was 
from  time  to  time  appointed,  under  the  powers  of  the 
statute*  In  the  year  1 820,  John  Birdseye,  who  had  gained 
a  settlement  at  Witney )m  Oxfordshire,  before  the  date 
of  the  statute,  was  appointed  governor  of  the  house  of 
industry,  by  an  order  in  the  following  form : — '*  Surrey 
sessions.  We,  two  of  his  Migesty's  Justices  of  the  peace 
for  the  county  of  Surrey,  acting  for  the  hundred  of  Go- 
dalming,  in  the  said  county,  do  hereby  appoint  John 
Birdseye,  of  Hamhledon,  to  execute  the  o£Bce  of  governor 
of  the  poor,  for  the  parish  of  Hambledon,  within  the  said 
hundred,  for  one  year,  to  be  computed  from  the  week  of 
Easter  now  last  past,  to  which  he  has  been  recom- 
mended at  a  public  meeting,  holden  the  29th  day  of 
March  last,  pursuant  to  the  directions  of  the  statute 
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passed  in  die  22  Geo.  3,  for  the  better  relief  and  einploy^i 

ment  of  the  poor.    Given  under  our  hands  and  seals  this 

6th  day  of  April,  1822,  G.  fV.  O.,  J.  M."     Under  this 

appointment  he  served  the  said  office  of  governor  for  j      Iitants 

three  years   in  succession^  upon  the  same  terms,  and  _^     of 

during  that  time  resided  in  the  parish  of  Hambledon. 

The  questions  for  the  opinion  of  the  Court  are^  whether . 

John  BirtHseyewsLB  duly  appointed  to  a  public  annual  office, 

according  to  the  provisions  of  the  statute;  and  whether, 

by  his  service  of  such  office  in  the  parish  of  Hambledon^ 

he  gained  a  settlement  there. 

6.  R,  Cross,  in  support  of  the  order  of  sessions.    Tmki 
objections  will  be  raised  to  this  settlement.     First,  that 
the  office  of  gov^nor  of  the  poor  is  not  a  public  annual 
office  within  the  meaning  of  the  statute  3  and  4  fV.  3. 
c.  11.  s.  6;  and  second,  that  by  the  provisions  of  the 
statute  22  Geo.  3.  c.  83.  s.  39,  no  settlement  can  be 
gained  by  serving  any  such  office  under  that  statute.    As 
to  the  first,  the  statute  22  Geo.  3.  c.   18.  expressly  de- 
scribes the  situation  of  the  governor  as  an  office;  such 
an  office  can  hardly  be  denied  to  be  public  in  its  nature : 
and  it  is  clearly  annual  by  the  very  terms  of  the  appoint- 
ment.   The  appointment  is,  indeed,  for  one  year,  to  be 
computed  from  a  bye-gone  day,  but  the  pauper  served 
three  years  in  succession  under  it,  upon  the  same  terms, 
80  that  there  was  a  continuous  service  for  three  years,  at 
the  same  rate  of  payment,  and  under  the  same  original 
appointment.    Secondly,  section  39  of  the  statute  enacts, 
"  that  nothing  therein  contained  shall  extend,  or  be  con- 
strued to  extend,  to  alte'r  or  affect  the  settlement  of  any 
person  or  persons  whomsoever,  or  to  give  any  illegitimate 
child,  who  may  be  bom  in  any  poorhouse  or  workhouse, 
established  under  the  authority  of  this  act,  a  settlement  in 
the  parish  or  place  in  which  such  pcK)riiouse  or  work- 
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house  shall  be  situated,  but  every  such  child  shall  be  con- 
sidered as  settled  in  the  parish  or  place  to  which  the 
mother  belonged."     Now  it  is  perfectly  clear  that  that 
'^^         clause  was  intended  to  apply  exclusively  to  paupers  re- 
of  siding  as  sQch  in  the  poorfaouse,  and  not  to  comprehend 

Hambledos.  jjjg  servants  or  oflScers  belonging  to  the  establishmeat. 
That  seems  plain  from  the  provision  respecting  illegiti- 
mate children,  and  from  a  similar  provision  in  the  former 
statute  of  9  Geo*  1.  c.  7*  s.  4,  which  enacts,  '^  that  no 
poor  person  or  persons,  his,  her,  or  their  apprentice, 
child,  or  children,  shall  acquire  a  settlement  in  the  parish, 
town,  or  place,  to  which  he,  she,  or  they  are  removed  by 
virtue  of  this  act."  The  object  of  both  these  enactments 
is  the  same,  and  seems  evidently  to  apply  exclusively  to 
persons  brought  into  the  parish  compulsorily,  and  not  to 
persons  situated  as  this  pauper  was.  Upon  both  points, 
therefore,  it  is  submitted,  that  the  order  of  sessions  must 
be  con&rmed. 

Nolan f  contri.  There  is  a  third  objection,  namely, 
that  this  was  not  a  valid  appointment.  The  pauper 
was  appointed  for  one  of  the  incorporated  parishes;  be 
ought  to  have  been  appointed  for  them  alK  That  is 
clearly  a  fatal  objection.  (Here  the  Court  stopped 
him). 

Bayl£:y,  J. — The  last  objection  is  decisive  of  the  case: 
the  appointment  for  one  parish  is  cleiarly  bad.  But  it 
seema  to  me  that  the  other  objections  are  fatal  also.  It 
has  been  decided  that  the  situation  of  master  of  a  work- 
house is  not  a  public  office^  unless  it  is  so  constituted  by 
an  act  of  parliament ;  Rex  v.  Mersham  {a) ;  consequently! 
previous  to  the  passing  of  the  22  Geo.  3.  c.  83,  no  service 
in  such  a  situation  could  have  conferred  a  settlement.    It 

(a)  7  East,  167. 
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is  true,  that  statute  calls  it  an  oflSce,  but  the  S9th  section 

provides  that  nothing  contained  in  the  statute  shall  alter 

or  affect  the  settlement  of  any  person;  therefore  it  leaves  v. 

the  office  just  what  it  vi'as  before,  and  a  settlement  can-  t*t«.«w*.— 

•f  '  iNHAniTANTS 

not  be  gained  by  service   under  it.      Upon  all  these  of 

grounds,  therefore,  it  seems  to  me,  that  the  order  of  ses- 
sions ought  to  be  quashed. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Order  of  sessions  quashed. 


The  Kino  v,  Thomas  Hill. 

Quo  warranto  information  against  the  defendant  for  Where,  by 
usurping  the  office  of  burgess  of  the  town  and  borough  charter,  a  par- 

of  Monmouth  without  legal  warrant.     The  defendant  ^}^^^^i  ^*? " 

^  .  6xed  for  the 

pleaded,  first,  that  Monmouth  is  an  ancient  town  and  election  of  the 

borough,  and  the  burgesses  are  a  body  corporate,  and    "^q'^^qo  i* 

that  there  is  an  indefinite  number  of  burgesses ;  that  from  is  the  duty  of 
,  ^  1  r  •  1  the  bureesses 

time  whereof  the  memory  of  man  is  not  to  the  contrary,  ^^  take  notice 

a  court  hath  been  holden  for  the  election  of  burgesses,  ^^a'  theelec- 

.  i.j  T       1    ^^^^  w"*  ^*"^® 

and  that  notice  of  holding  such  court  hath  been  and  ought  place  on  such 

to  he  given  by  the  ringing  of  a  certain  bell  within  the  said  particular  day, 
town  and  borough ;  and  that  the  burgesses,  or  so  many  exercise  their 
as  had  a  mind  to  be  present,  have  attended  at  the  said  chlses^if  t'hey 

court,  and  they,  or  the  major  part  of  them,  have  elected  be  so  mindd; 

but  where  no 
specific  day  is  fixed  by  custom  or  charter,  and  the  business  of  electing  burgesses  as 
well  as  other  business  may  be  done  on  many  days  in  the  year,  notice  must  be  given 
to  the  resident  burgesses,  of  a  corporate  meetmg  for  such  purpose,  and  in  such 
reasonable  time  as  to  give  them  all  an  opportunity  of  attending  and  voting  at  the 
election,  notice  therefore  by  ringing  a  bell,  fixed  at  the  top  of  the  Guildhall  of  a  cor- 
poration, the  liberties  of  which  extend  three  miles,  and  in  which  there  is  an  indefinite 
number  of  burgesses,  is  not  a  sufficient  notice  of  a  corporate  meeting  for  the  election 
of  bur|esses,  nor  can  either  a  custom  or  a  bye-law  render  such  a  notice  binding, 
unless  It  appears  that  all  the  burgesses  have  attended /or  the  purpose  of  electing 
bui;ges8e8. 

VOL.  III.  R 
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18^.       and  chosen  such  person  or  peri^ons  to  be  burgesses  a$ 
Jn^*j^       they  have  thought  fit,  to  the  office  or  offices  of  burgess 
V,  or  burgesses,  who  have  been  sworn  in;  that  on  the  4th 

of  July,  1820,  noHce  was  given,  according  to  thecuitomj 
by  ringing  ihe  said  belly  for  holding  the  Court,  and 
that  at  the  Court  holden  before  Charles  Heath,  mayor, 
and  Herbert  Harris  and   Hezekiah  Stufift,  bailiffs,  the 
mayor  and  bailiiFs  and  such  of  the  burgesses  as  had  a 
mind  to  be  present,  assembled  together  according  to  the 
usage   and  custom,   and  that  the  major  part  of  them 
elected  and  chose  the  defendant  to  be  a  burgess,  the  de- 
fendant being  such  a  person  as  the  major  part  of  the 
burgesses  thought  right  to  elect  and  chuse,  and  that  the 
defendant  before  the  said  mayor  and  bailiffs  was  sworn 
in,  and  by  that  warrant,  &c.    Second,  that  by  letters 
patent,  dated  30th  June,  3  Edw.  6,  that  king  granted 
to  the   burgesses   and   residents  within  the  town  and 
borough,  that  they  might  elect  out  of  themselves  one 
mayor  and  two  bailiffs,  &c.  (with  other  provisions  set  oat 
in  the  plea),  which  said  letters  patent  were  accepted  and 
are  the  governing   charter  of  the  town  and  borough. 
That  from  thence  hitherto  the  lawful  mode  of  electing 
burgesses  hath  been  as  follows : — ^That  the  mayor,  bai- 
liffs^ and  burgesses,  or  the  mayor  and  one  bailiff,  ^nd  so 
many  of  the  burgesses  as  had  a  mind  to  be  present,  being 
assembled  for  that  purpose,  at  a  certain  court  holden 
before  the  mayor  and  bailiffs,  or  the  mayor  and  one  of 
the  bailiffis,  or  the  major  part  so  assembled  {notice  havir^ 
been  given  of  holding  such  court  by  the  ringing  of  a  cer- 
tain bell  within  the  town  and  borough  aforesaid),  have 
been  used  and  accustomed  to  elect  and  chuise,  at  their 
discretions,  such  person  or  persons  as  they  have  thought 
fit  to  the  office  or  offices  of  a  burgess  or  burgesses^  and 
that  the  burgess  and  burgesses  so  elected  have  been  used 
and  accustomed  to  be  sworn  in ;  and  that  on  the  S4th 
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day  of  July,  18£0,  C.  H.,  major^  and  H.  H.  and  H.  S.f 
bailiffs,  and  such  of  the  burgesses  as  bad  a  mind  to  be 
present,  met  and  assembled  according  to  the  usage  and 
custom,  before  the  said  mayor  and  bailiffs,  according  to 
the  custom  of  the  said  court,  for  the  election  of  burgesses 
(notice  hasoing  been  given  ofjiolding  the  said  couri  by  the 
ringing  of  the  said  bell  within,  thetomn.and  borough  afore- 
said); that,  the  major  part  of  th^  mayor,  bailiffs  and 
burgesses,  then  and  there  so  met  and  assembled,  did  elect 
and  chuse  the  defe^ndant  to  be  a  burgess,  he  being  such 
a  person  as  the  major  part  thought;  right  to  elect,  and 
that  being  so  elected  he  waa^  sworn  in,  and  by  that  war- 
rant, &c.  Thirds  also  referring  to  the  said  letters  patent, 
and  staling  that  they  were  accepted,  and  that  they  con- 
tained no  grant,  power,  authority,  direction,  or  provision, 
concerning  the  election  or  swearing  in  of  burgesses,  or 
the  manner  in  .which  burgesses  should  be  nominated, 
elected,  appointed, or  awom  in;  and  that  on  the  24th  day 
of  July^  1820,  C.  H.  being  mayor,  and  If.  jEf.  and  H,  S, 
being  bailiffs,  the  said,  mayor  and  bailiffs,  and  such  of 
the  burgesses  who  had  a  mind  to  be  present,  assembled 
together,  for  the  election  of  burgesses,  {notice  having 
been  given  of  holding  the  said  court  by  ringing  of  a  cer- 
tain bell  within  the  said  town  and  borough);  and  that 
the  major  part  of  the  mayor,  bailiffs,  and  burgesses 
present,  did  then  and  there  elect  and  chuse  the  defend- 
ant to  be  a  burgefis, .  h^  being  such  a  person  as  they 
.thought  right  to  elect,  and  that  being  so  elected  the  said 
defendant  was  sworn  in.  Fourth,  that  Monmouth  is  an 
ancient  town  and  borough,  and  that  the  b|irgesse;3  are  a 
corporation,  and  thsU  there  is.an  indefinite  number  of  bur- 
gesses, and  that  within  the  said  town  and  borough  there 
is  a  certain  ancient  and  laudable  custom,  that  the  bur- 
gesses, or  so  many  as  have  a  mind  to  he  present,  being 
assembled  at  a  meeting  of  the  said  corporation^  have 
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chosen  and  elected  at  their  discretion^  such  person  or 
persons  as  the  burgesses  or  the  major  part  of  them  thought 
fit  to  the  office  or  offices  of  a  burgess  or  burgesses,  and 
that  notice  of  holding  such,  meeting  hath  been  given  and 
ought  to  have  been  given  by  the  ringing  of  a  certain  bell 
within  the  town  and  borough,  and  that  the  burgess  or  bur- 
gesses  so  chosen  and  elected  have  been  sworn  in ;  and  that 
on  the  24th  day  of  July,  \  820/  such  of  the  burgesses  as 
had  a  mind  to  be  present,  assembled  before  C.  U., 
mayor,  and  H.  H.  and  H.  S.,  bailiffs,  according  to  the 
custom^  for  the  election  of  burgesses,  and  that  notice  of 
the  holding  of  the  meeting  was  given  by  the  ringing  of  the 
said  bell  according  to  the  said  custom,  and  that  the  major 
part  of  the  burgesses  did  at  such  meeting  then  and  there 
chuse  and  elect  the  defendant  to  be  a  burgess,  he  being 
such  a  person  as  they  thought  right  to  elect,  and  that  the 
defendant  being  so  chosen  was  sworn  in  before  the  said 
mayor  and  bailifi^s,  and  by  that  warrant,  &c.  Fifth,  re- 
citing the  letters  patent  of  Edw.  6.  wliereby  that  king 
granted  that  the  burgesses  should  have  a  mayor  and  two 
bailiffs  (with  other  provisions  set  out  in  the  plea) ;  that 
the  letters  patent  were  accepted,  and  that  from  thence 
hitherto,  the  lawful  mode  of  electing  and  swearing  in 
burgesses  of  the  town  and  borough  hath  been  as 
follows : — That  the  mayor,  bailiffs,  and  so  many  of  the 
burgesses  having  a  mind  to  be  present,  being  assembled 
(notice  having  been  given  of  such  meeting  and  assembly 
by  the  ringing  of  a  certain  bell)  have  been  used  and 
accustomed  to  elect  and  chuse  such  persons  as  they, 
or  the  major  part  of  them,  thought  fit^  to  the  office 
or  offices  of  a  burgess  or  burgesses,  who  have  been 
used  and  accustomed  to  be  sworn  in^  and  that  on  the 
24th  day  of  July,  1820,  C  H.,  mayor,  and  H.  U,  and 
H,  S»,  bailiffs,  and  such  of  the  burgesses  as  had  a  mind 
to  be  present^  assembled  together,  according  to  the  cus- 
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torn,  for  the  election  of  burgesses,  (notice  having  been 
given  of  holding  such  meeting  and  assembly  by  the  ring- 
ing of  the  said  bell)  and  that  the  major  part  of  the  mayor, 
bailiffs  and  burgesses,  did  elect  the  said  defendant  to  be 
a  burgess,  he  being  such  a  person  as  they  thought  right, 
to  elect,  and  that  being  so  elected  the  said  defendant  was 
sworn  in,  and  by  that  warrant,  &c.  Sixth,  that  Edw.  6. 
did  by  his  letters  patent  grant,  as  in  the  said  fifth  plea  is 
mentioned,  and  that  they  were  accepted,  and  that  they 
contained  no  grant,  power,  authority,  direction,  or  pro- 
vision, touching  the  electing  or  swearing  in  of  burgesses ; 
and  that  on  the  24th  day  of  Jii/y,  1820,  C.  H,,  mayor, 
and  H.  H.  and  H.  •$.,  bailiffs,  and  such  of  the  burgesses 
as  had  a  mind  to  be  present,  assembled  together  for  the 
election  of  burgesses,  notice  having  been  given  of  such 
meeting  and  assembly  by  the  ringing  of  a  certain  bell,  and 
that  the  major  part  elected  and  chose  the  said  defendant 
to  be  a  burgess,  the  said  defendant  being  such  a  person 
as  they  thought  right  to  elect,  and  the  defendant  being 
so  elected  was  afterwards  sworn  in,  and  by  that  warranty 
&c.  Seventh,  that  Monmouth  is  an  ancient  town  and 
borough,  and  that  the  burgesses  are  a  body  corporate, 
and  there  is  also  an  indefinite  number  of  burgesses,  and 
that  there  is^  within  the  said  town  and  borough,  a  custom 
that  a  court  hath  been  holden  before  the  mayor  and.bai- 
liffs,  or  the  mayor  and  one  bailiff,  on  every  Monday 
throughout  the  year,  and  that  the  burgesses,  or  so  many 
as  had  a  mind  to  be  present,  have  had  a  right  to  be  pre- 
sent, and  that  the  burgesses  met  and  assembled  for  that 
purpose  at  the  said  court,  or  the  major  part  so  assembled, 
had  been  used  and  accustomed  to  elect  and  chuse  at 
their  discretion  such  person  or  persons  as  they  have 
thought  fit  to  the  office  or  offices  of  burgess  or  burgesses, 
who  have  been  used  and  accustomed  to  be  sworn  in,  and 
that  on  the  24th  day  of  July,  1820,  (being  on  a  Monday) 
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the  jsatd  court  was  holden  before  C*  H.,  mayor/  H.  H, 
and  i7.  S,,  bailiffs^  according  to  the  custom  for  the  elec- 
tion of  burgesses^  and  that  the  major  part  of  the  burgesses 
did  elect  and  chuse  the  defendant  to  be  a  burgess^  lie 
being  such  a  person  as  they  thought  right  to  elect,  and 
that  the  defendant  being  so  elected  tvas  sw6rn  in,  and  by 
that  warrant,  &c.  Eighth,  that  Edw.  6.  by  his  letters 
patent  granted,  as  in  the  fifth  plea  is  mentioned,  which 
letters  patent  were  accepted ;  that  they  contain  no  grant, 
&c.  concerning  the  electing  or  swearing  in  of  burgesses; 
''  that  afterwards,  to  wit,  on  Monday  next  after  the  feast 
of  Saint  Michael  the  archangel^  in  the  5th  year  of  fcfee?.  (i. 
the  then  mayor,  bailiffs  and  burgesses  of  the  said  town 
and  borough,  did,  in  due  manner  meet  and  assemble 
together  in  the  Guildhall  in  and  for  the  sud  town  and 
borough,  and  did  then  and  there,  for  the  good  government 
of  the  said  town  and  borough,  and  for  the  due  and  conve- 
nient election  of  burgesses  of  and  for  the  said  town  and 
borough,  make,  constitute  and  ordain,  a  good  wholesome 
and  reasonable  bye-law,  (not  now  extant  in  writing) 
whereby  it  was  ordered,  resolved  and  provided,  that  in  all 
time  to  come,  notice  of  a  meeting  of  the  mayor,  bailiffs 
and  burgesses,  of  and  for  the  said  town  and  borough,  for 
the  electing  of  burgesses  of  and  for  the  said  town  and 
borough,  should  be  given  by  the  ringing  of  a  certain  bell 
within  the  said  town  and  borough,  and  that  after  such 
notice  the  mayor,  bailiffs  and  burgesses,  or  the  mayor 
and  one  of  the  bailiffs,  and  so  many  of  the  burgesses  as, 
upon  the  ringing  of  the  said  bell,  should  be  willing  and 
minded  to  be  present,  should  meet  and  assemble  together 
in  the  Guildhall  of  and  for  the  said  town  and  bbrough, 
for  the  election  of  burgesses  of  and  foir  the  said  town'^nd 
borough;  and  that  the  said  mayor, bailiffs  and  burgesses, 
or  the  mayor,  bailiff  or  bailiffs,  and  burgesses,  or  the 
major  part  of  them,  so  met   and  assembled  together, 
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• 

should,  at  their  discretion,  elect  and  chuse  such  person 
and  persons  as  they  should  think  fit  to  be  a  burgess  or 
burgesses  of  the  said  town  and  borough,  which  bye-law 
still  remains  in  force  and  effect,  not  repealed,  revoked  or 
altered ;"  and  that  on  the  $4th  of  Julifj  1820,  notice  of  a 
meeting  for  the  election  of  burgesses,  pursuant  to  the 
said  bye«law,  was  given  by  ringing  the  said  bell,  and  that 
after  such  notice  C.  /f .,  mayor,  and  H.  H.  and  /i.  iS., 
bailiffs,  and  such  of  the  burgesses  as  had  a  mind  to  be 
present,  assembled  together  for  the  election  of  burgesses, 
and  that  the  major  part  of  the  mayor,  bailiffs  and  bur- 
gesses,  did  elect  and  chuse  the  said  defendant,  he  being 
such  a  person  as  the  major  part  thought  right  to  elect, 
and  being  so  elected,  the  said  defendant  was  sworn  in, 
and  by  that  warrant,  &c.     To  these  pleas  there  were 
forty-nine  general  replications,  traversing  the  allegations 
in  the  pleas,  and  issues  were  joined  on  all.    The  first 
special  replication  to  the  first  plea,  alleged  that  the  bell 
b  the  first  plea  mentioned  was  and  is  a  bell  in  the  Guild-> 
hall  of  the  said  town  and  borough  ;  that  the  liberties  of 
the  said  town  and  borough,  in  divers  directions,  were  and 
are  to  a  great  extent,  to  wit,  to  the  extent  of  divers,  to 
wit,  three  miles  from  the  Guildhall  of  the  said  town  and 
borough ;  that  divers,  to  wit,  twenty  of  the  burgesses  of 
the  said  town  and  borough  reside  and  dwell  out  of  the 
said  town  of  Monmouth,  and  within  the  liberties  of  the 
said  town  and .  borough,  at  a  great  distance,  to  wit,  the 
distance  of  three  miles  from  the  Guildhall  of  ^he  said 
town  and  borough ;  that  the  said  bell,  and  the  ringing 
thereof,  could  not  be  heard  all   times  throughout  the 
whole  liberties  of  the  said  town  and  borough,  so  as  to 
give  notice  to  all  the  burgesses  residing  and  dwelling 
therein  4  that  the  notice  of  holding  the  said  court  by  ring- 
ing the  said  bell,  in  the  said  plea  mentioned,  was  not 
given  to,  nor  could  the  ringing  of  the  said  bell  be  heard. 
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by  divers^  to  wit,  twenty  burgesses  residing  and  being 
within  the  liberties  of  the  said  town  and  borough,  who 
were  willing  and  would  have  had  a  mind  to  be  present 
and  attend  at  the  said  court  so  holden,  as  in  the  said  first 
plea  mentioned,  whereat  the  said  defendant  was  so  elected 
and  chosen  as  aforesaid,  to  wit,  at  8cc.  and  this  &c. 
Second  special  replication,  that  the  said  bell  is  fixed  at 
the  top  of  the  Guildhall,  and  that  the  liberties  are  to 
a  great  extent  from  the  Guildhall,  and  that  divers  bur- 
gesses reside  and  dwell  out  of  the  town  within  the  liber- 
ties, and  at  a  distance  from  the  Guildhall,  and  that  the 
bell  was  not  rung  in  proper  and  sufficient  time  before  the 
holding  of  the  said  court,  to  give  due  notice  of  holding 
the  said  court  to  all  the  burgesses  residing  and  being 
within  the  liberties,  who  had  a  right  to  be  present  at  the 
court  whereat  the  said  defendant  was  so  elected  and 
chosen.  Third  special  replication,  that  notice  given  of 
holding  the  said  court,  by  ringing  the  said  bell,  was  not 
a  due  and  sufficient  notice  in  that  behalf.  The  special 
replications  to  the  five  following  pleas  and  the  eighth 
were  similar.  The  special  replications  to  the  seventh 
plea  were,  first,  that  the  said  court,  in  the  seventh  plea 
mentioned,  was  and  is  a  court  at  which  the  burgesses  are 
not  bound  to  attend  as  burgesses,  and  hath  been  used 
and  accustomed  to  be  holden  for  other  business  than  such 
as  relates  to  the  electing  and  chusing  of  burgesses,  and 
that  due  and  sufficient  notice  was  not  given  of  the  court 
being  about  to  be  holden  for  the  purpose  of  electing  and 
chusing  of  burgesses;  and  second,  that  the  burgesses, 
so  met  and  assembled  together  at  the  said  court  were  not 
met  and  assembled  for  the  electing  and  chusing  of  bur- 
gesses. Rejoinder  to  the  second  special  replication  to 
the  first  plea, ''  that  notice  was  given  according  to  the 
said  custom  in  that  plea  mentioned,  by  ringing  the  said 
bell^  of  holding  the  said  court,  in  and  for  the  said  town 
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and  boroughy  io  manner  and  form  as  defendant  in  the  said 
first  plea  alleged/'  concluding  to  the  country.  To  the 
same  replication  to  the  second  and  third  pleas,  '^  that 
the  said  bell,  in  that  plea  mentioned,  was  in  due  manner 
rung  to  give  notice  of  holding  the  said  court,  in  those 
pleas  mentioned."  To  the  same  replication  to  the  fourth, 
^'  that  notice. was  given,  according  to  the  custoni  in  that 
pka  mentioned,  by  ringing  the  said  bell,  of  holding  the 
said  meeting,  so  holden  as  in  that  plea  mentioned,  whereat 
the  said  defendant  was  so  elected  and  chosen  as  aforer 
said."  To  the  same  replication  to  the  fifth  and  sixth 
pleas,  ^*  that  the  said  bell  was  in  due  manner  rung  to  give 
notice  of  holding  the  said  meeting  and  assembly."  To 
the  first  replication  to  the  seventh  plea,  *'  that  the  said 
court,  in  that  plea  mentioned,  was  and  is  a  court  which 
the  burgesses  of  the  said  town  and  borough  are  bound  to 
attend  as  burgesses."  To  the  second  special  replication 
to  the  eighth  plea,  ^'  that  notice  of  the  said  meeting  for 
the  election  of  burgesses,  in  that  plea  mentioned,  was 
given  according  to  the  form  and  efi^ect  of  the  bye-law  in 
that  plea  mentioned,  by  ringing  the  said  bell  therein  men- 
tioned." General  demurrer  to  the  first  and  third  special 
replications ;  to  the  first,  second,  third,  fourth,  fifth, 
sixth,  and  eighth  pleas,  and  to  the  second  special  repli- 
cation to  the  seventh  plea.  Demurrer  to  the  first  rejoin- 
der, assigning  for  causes,  that  the  defendant  hath  not 
denied  or  traversed  any  matter  in  the  replication,  nor 
confessed,  nor  avoided,  nor  in  any  manner  answered  the 
same,  and  for  that  the  defendant  hath  pleaded  new  mat- 
ter in  his  said  rejoinder,  to  wit,  that  notice  was  given 
according  to  the  said  custom,  in  the  first  plea  mentioned, 
by  ringing  the  said  bell,  of  holding  the  said  court,  and  yet 
hath  concluded  to  the  country.  Demurrer  to  the  other 
rejoinders,  for  the  same  causes,  and  joinder  in  demurrer. 


CASES  IN.  THE  KINGS  BENCH^ 

Campbell,  ia  support  of  the  demurrer  to  the  replica- 

lions.     It  is  alleced  in  the  first  plea,  that  the  borough  of 
The  King       ,^  _        ®.  ^ ,    '        ^    ^        ,     ^  . 

t).  Monmouth  is  an  ancient  corporation,  and  that  there  has 

^'^''*  been  an  immemorial  custom  within  the  borough  of  elect- 
kig  burgesses,  at  a  court  held  in  pursuance  of  a  notice 
given  bj  the  ringing  of  a  bell.  In  the  replication  to  that 
plea  it  is  stated,  for  the  first  time,  that  there  are  liberties 
belonging  to  the  borough,  and  that  the  bell  cannot  be 
heard  at  all  times,  so  as  to  give  notice  to  all  the  burgesses 
resident  therein.  The  question  therefore  is,  whether  this 
plea  is  sufficiently  answered  by  shewing  that  the  bell 
cannot  be  heard,  on  all  such  occasions,  throughout  the 
borough  and  its  liberties.  It  seems  to  be  settled  that  a 
personal  summons  to,  attend  corporate  meetings  is  not 
necessary  where  the  corporators  form  an  indefinite  body. 
Here  the  burgesses  are  an  indefinite  body,  and  conse- 
quently a  personal  summons  is  unnecessary.  A  personal 
summons  is  nowhere  necessary  except,  for  the  meeting  of 
the  select  body  of  the  corporation.  But  even  where  a 
member  of  the  select  body  has  left  the  town,  a  personal 
summons  is  not  requisite;  Rex  v.  Grimes  (a).  It  is 
admitted  that  in  the.  case    of  the   select  body,  there 

%  must  not  only  be  a  personal  summons,  but  the  summons 

must  contain  a  notice  of  the  object  or  purpose  for  which 
the  meeting  is  to  take  place,  if  the  meeting  be  not  on  the 
charter  day :  Rex  v.  Carlisle  (/»),  Rex  v,  Liverpool  (c), 
Rex  v;  Doncaster  (d),  Mtisgrove  v.  Nevitison  (e).  Even 
in  the  case  of  a  select  body,  if  all  the  members  are  pre- 
sent, and  agree  in  the  proceeding,  a  periBonal  service  of 
summons  may  be  dispensed  with,  unless  the  charter  ex- 
pressly says  otherwise,  as  was  decided  in  Rex  v.  Theodo- 
rick  [f ).     These  cases,  therefore,  cannot  be  pressed  as 

(tf)  5  Burr.  2598.  (6)  1  Stra.  384; 

(c)  2  Burr.  723.  (d)  Id.  738. 

(e)  2  Ld.  Raym.  1358.  (/)  8  East,  543. 
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authorhies  against  the  sufficiency  of  these  pleas,  to  ^hich 
they  are  wholly  inapplicable.  It  is  alleged  here  that  the 
notice  by  ringing  the  bell  is  the  immemorial  mede  of  as- 
sembling the  burgesses,  and  consequently  a  notice  in  any 
other  manner  would  be  insufficient.  Any  onosui}  mode 
would  be  a  departure  from  the  custom,  and  therefore 
bad.  As^ming  that  the  bell,  in  this  instance,  coald  not 
be  heard  all  over  the  borough,  still  it  would  be  sufficient, 
because  it  is  stated  to  be  the  immemorial  mode,  and  any 
other  notice  substituted  in  lieu  of  it  could  not  be  resorted 
to;  Rex  V.  May  and  Rex  v.  Little (g).  Suppose  the 
crown  had  granted  a  charter  directing  such  a  notice  to 
be  given,  could  that  be  gainsaid  ^  If  not,  then,  as  this  is 
stated  to  be  the  mode  by  immemorial  custom,  the  pre- 
sumption is,  that  this  corporation  had  originally  a  charter 
directing  this  mode  of  giving  notice.  [£ay/ey,J.  The 
strong  pressure  of  the  argument  on  the  other  side  will 
be,  that  the  pleas  do  not  state  how  long  the  bell  was  to 
be  rung,  nor  how  long  a  time  was  to  elapse  before  the 
election  commenced.  The  notice  by  ringing  a  bell  may 
be  applicable  to  various  other  purposes ;  and  how  are 
the  burgesses  to  know  that  on  each  occasion  the  bell  is 
to  assemble  them  for  the  purpose  of  electing  burgesses  ?] 
These  obje<;tions,  if  tenable,  ought  to  have  been  put  on 
the  record  by  way  of  replication,  and  then  there  might 
have  been  an  issue  of  fact  whether  the  notice  was  given 
according  to  the  custom.  But  the  notice  itself^'  by  ring- 
ing the  bell,  being  pleaded  as  an  ancient  and  immemorial 
custom,  every  presumption  must  be  made  in  itS'  favour. 
It  is  not  necessary  that  the  bell  should  be  heard  through- 
out the  liberties  of  the  borough,  in  order  to  support  the 
reasonableness  of  the  custom ;  it  is  sufficient  if  it  be  heard 
within  the  borough,  and  that  is  admitted  by  the  pleadings. 
The  liberties  are  no  part  of  the  borough.     It  may  be 

(a)  5  Burr.  2681. 
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presumed  that  Monmouth  was  anciently  a  walled  tqwo^ 
and  that  all  the  burgage  tenements  were  within  the  bo- 
rough, and  if  so,  then,  according  to  Co.  Lit.  b.  2.  c.  10. 
s.  162.  the  liberties  are  no  part  of  the  borough.  The 
liberties  here  are  merely  in  grant.  They  are  given  as 
franchises,  and  may  be  only  granted  with  a  view  to  the 
jurisdiction  of  the  borough  justices,  or  for  other  collateral 
purposes,  quite  independent  of  the  rights  of  individual 
corporators.  That  the  King  may  grant  such  franchises 
is  laid  down  in  Com.  Dig.  Prerogative,  D.  29,  Talbott  v. 
Uubb  (a).  These  are  authorities  to  shew  that  the  King 
may  extend  the  franchises  of  the  borough  into  a  foreign 
county,  but  that  would  not  necessarily  make  the  franchises 
part  of  the  borough.  Suppose  here  that  the  liberties 
extended  many  miles  beyond  the  borough,  could  it  be 
said  that  if  the  bell  was  not  heard  to  the  utmost  limits, 
the  custom  must  not  prevail?  That  the  liberties  are 
quite  distinct  from  the  borough  is  laid  down  in  Lon^t 
case  (Jb)  and  Blanklei/  v.  Winstanleif  (c) ;  and  with  regard 
to  the  presumption  that  all  the  inhabitants  live,  and  that 
the  burgage  tenements  are,  within  the  borough,  Co,  Ldt. 
b.  2.  c.  10.  ss.  162.  164.  165.  and  2  Bl.  Com.  82.  are  au- 
thorities. It  appears,  therefore,  that  the  liberties  are  no 
parcel  of  the  borough,  and  as  it  is  not  denied  that  the 
bell  was  heard  within  the  borough  itself,  then  the  first 
special  replication  is  bad,  for  it  admits  that  the  ringing 
of  the  bell  is  a  sufficient  notice  within  the  borough. 
For  the  same  reason  the  second  special  replication  is  bad 
also,  for  it  admits  that  the  notice  was  sufficient  for  those 
burgesses  residing  within  the  borough,  but  not  for  those 
within  the  liberties  ;  but  as  it  is  not  necessary  it  should 
be  heard  within  the  liberties,  that  replication  is  no  answer 
to  the  plea.  The  third  special  replication  is  still  more 
objectionable,  for  it  simply  alleges  that  the  notice  given 
(a)  Stra.  1154.  (b)  5  Rep.  121.  (c)  3  T.  R.  279. 
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of  holding  the  said  court,  by  ringing  the  bell,  '^  was  not 
a  due  and  sufficient  notice  in  that  behalf;"  which  raises 
an  issue  of  law  and  not  of  fact ;  and  it  is  well  settled  that 
such  a  replication  is  bad :  Rex  v.  Portreeve  of  Honi' 
ton  (a).     It  is  unnecessary  to  advert  particularly  to  the 
fourth,  fifth,  and  sixth  pleas.     The  seventh  plea  alleges 
that  there  has  been  an  ancient  and  laudable  custom  to 
hold  a  court  on  every  Monday  throughout  the  year,  and 
that  the  burgesses  being  met  and  assembled  for  that  pur- 
pose,  have  been  used  and  accustomed  to  elect  such  persons 
as  they  thought  fit  to  the  office  of  a  burgess  of  the  bo- 
rough.   [Bayley,J.  But  you  do  not  bring  yourself  within 
your  own  custom.     You  do   not  say  that  they  were 
assembled  for  the  purpose  of  electing,  in  this  instance. 
Part  of  the  custom  alleged  is,  that  the  burgesses  of  the 
borough  for  the  time  being,  or  so  many  of  them,  being 
willing  to  attend,  being  met  and  assembled  for  that  pur' 
pose,  &c.  did  elect.     This  does  not  shew  that  they  were 
previously  warned  that  there  was  to  be  a  court  for  that 
purpose.     You  do  not  say  that  they  met  and  assembled 
for  the  purpose  of  electing,  but  that  being  so  met  and 
assembled  together^  they  elected  the  defendant.]    The 
custom  is,  that  there  is  to  be  a  court  holden  for  the  elec- 
tion of  burgesses  on  every  Monday  throughout  the  year, 
and  therefore  it  is  submitted  that  every  Monday  in  the 
year  must  be  considered  as  a  charter  day,  on  which  every 
burgess  is  bound  to  attend  without  notice.     [Bay ley,  J. 
It  is  nowhere  stated  that  they  are  all  bound  to  attend. 
Your  custom  is,  that  so  many  of  the  burgesses  as  have 
been  willing,  and  minded  to  be  present,  have  attended.] 
It  is  settled  that  on  a  charter  day  there  may  be  an  elec- 
tion of  corporate  officers  without  previous  summons  of 
the  corporators.     Here  the  Monday  must,  by  custom, 
be  considered  as  a  charter  day.     [Bay ley,  J.  In  this  plea 

(a)  Selw.  N.  P.  1086. 
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it  is  by  no  means  to  be  pipesumec)  that  po  previous  s^tlh 
moos  was  necessary  for  the  puipose  of  (electing  burgesses, 
especially  as  the  Mottdaj/s  court  may  be  held  for  other 
purposes.  The  objection,  is,,  that  this :  particular  court  is 
not  shewn  to  b^^ve  been  held  for  the  purpose  of  election, 
aftd  consequently  ypu  do  not  bring  yourself  within  the 
custom  pleaded*  Littlednkhy  J*.  You  must  bring  yoar- 
self  within  the  terras  of  the  custom ;  or  yott  must  at  least 
shew  that, there  was  something  tantamount  to  a  meetbg 
and  assemblage  /or  the  purpose  of  election ;  but.  this  is 
not  shewn.]  The  special  replication  to  this  ple^  alleges, 
that  the  burgesses  were^not  in  .due  manner  met  and  assemr 
bled  for  the  electing  and  cbusing  of  burgesses*  Now 
there  would  be  no  diflSculty  in  taking  issue  upon  that 
replication,  because  it  could  .be  shewn  that:  the  burgesses 
were  assembled,  in  due  manner,  by  ringing  the  belL 
[^Littledalef  J.  But  '^  due  manner"  must  mean  acqordiog 
to  the  allegation  of  tlie  custom ;:  but  if  you  have  not 
brought  yourself  within  the  custom,  then  it  cannot  be 
said  that  the  defendant  was  in  due  manner  elected.] 
The  eighth  plea  is,  at  all  events,  not  open  to  these  ob- 
jections. It  sets  out  an  ancient-  bye-law  for  the  regula- 
tion of  the  election  of  burgesses^  and  the  plea  brings  the 
case  by  proper  averments  within  the  provisions  oi  the 
byerlaw,  and  as  the  replications  to  this  plea  are  insuf- 
ficient, for  the  reasons  already  urged  as  to.  the  other  repli- 
cations, the  defendant  is  clearly  entitled  to  judgment  on 
the  eighth  plea. 

G.  JR.  Cross,  contr^,  was  stopped  by  the  Court. 

Bayley,  J. —  I  am  of  opinion  that  none  of  these 
pleas  are  good  in  point  of  law,  and  therefore  it  is  quite 
immaterial  to  consider  whether  the  replications  are  or  are 
not  sufficient.     Where  there  is  an  election  of  burgesses 
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to  take  place  either  by  charter  or  custom,  on  a  specific 
day,  it  is  the  boundeo  duty  of  every  person  entitled  to 
vote  at  such  election^  to  take  notice,  that  the  election  v, 

mW  take  place  on  that  day,  and  that  it  is  to  be  the  first        ^^^i** 
business  entered  upon  when  the  parties  meet.    But  where 
nonspecific  day  is  fixed  by  charter  or  custom  foV  the  elec-* 
tion  of  burgesses>  and  such  business  may  be  done  on 
many  days  in  the  course  of  the  year,  I  take  it  to  be 
essential  that  notice  should  be  communicated  to  the  dif- 
ferent persons  resident  within  the  borough^  entitled  to 
have  a  voice  in  the  election^  and  that  it  should  be  a  rea- 
sonable notice,  given  at  such,  an  intervd  before  the  period 
of  time  at  which" the  election  is  to  take  place,  as  to  give 
to  every  person  entitled  to  vot^,  an  opportunity  of  pre- 
paring himself  for  attendance  at  the  meeting.    It  appears 
to  me.  that  the  notice  stated  in  the  pleas  in  this  case,  by 
the  ringing  of  a  bell,  (which  may  be  rung  for  a  great  many 
other  purposes,)  that  the  corporation,  is  about  to  proceed 
directly  to  the  election  of  burgesses,  is  not  such  a  reason- 
able notice  as  the  law  requires*    In  some  of  his  pleas 
the  defendant  relies  upon  an  immemorial  custom,  and  in 
others  upon  an  .usage  which  has  prevailed  in  the  borough 
since  the  charter  of  Edw.  6.  was  granted.    The  first  plea 
is  founded  on  the  custom^  and  states  that  from  time  to 
time  a  court  has  been  holden,  among  other  things,  for  the 
election  of  burgesses,  and  that  notice  has  been  given  by 
nnging  the  bell.     But  it  does  not  state  on  what  particular 
days,  or  at  what  hours  the  court  is  to  be  holden,  nor  that 
the  burgesses  are  to  be  elected  at  every  court,  nor  at  what 
period  of  the  day  the  electioa  is  to  take  place.     The 
custom  is  silent  also  as  to  the  time  during  which  the  bell 
must  ring,  and  how  long  an  interval  must  elapse  after  the 
ringing  before  the  election  is  closed.     What  an  oppor- 
tunity this  gives  for  surprize,  collusion  and  fraud  !    Sup- 
pose an  individual  wishing  to  gain  his  election  by  undue 
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means  says,  ^'  I  have  watched  particular  voters  out  of  the 
town ;  I  know  they  would  vote  against  me ;  I  know  also 
that  some  voters  cannot  come  to  the  poll  time  enough; 
I  will  therefore  have  the  bell  rung,  and  all  my  friends  will 
know  what  to  do."  Suppose  the  bell  is  rung  so  early  in 
the  morning  that  persons  who  hear  it,  and  are  desirous  of 
voting,  cannot  be  up  time  enough,  and  find  the  election 
over  before  they  arrive.  Such  a  custom  might,  in  many 
instances,  be  abused.  I  do  not  say  that  such  was  the 
case  in  the  present  instance,  but  in  trying  the  validity  of 
a  custom,  we  are  to  see  to  what  abuses  it  may  possibly 
lead.  Now,  if  this  custom  might  lead  to  practices  such 
as  I  have  mentioned,  undoubtedly  the  law  says,  it  is  not 
a  reasonable  custom.  In  order  to  make  it  a  reasonable 
custom,  the  parties  entitled  to  vote  ought  to  be  apprized 
either  by  ringing  a  bell,  or  in  some  other  distinct  manner, 
that  there  is  to  be  an  election  of  burgesses  on  the  particu- 
lar day,  and  there  should  be  such  an  interval  between  the 
time  when  the  notice  is  given,  and  the  time  when  the  elec- 
tion takes  place,  as  will  give  to  every  voter  an  opportunity 
of  getting  to  the  poll  before  the  election  commences  and 
concludes.  I  should  say  that  even  if  yon  gave  a  verbal 
notice  to  every  man  that  the  election  was  now  beginning, 
and  that  they  must  all  go  instanter,  that  would  not  be 
sufficient ;  because  the  party  must  have  a  reasonable 
time  for  preparing  to  attend  the  election ;  he  is  not  to  set 
aside  all  other  business  and  proceed  instantaneously  to 
the  Guildhall.  If  such  a  notice  would  be  bad,  d  fortiori, 
that  mentioned  in  the  first  plea  would  be  a  bad  notice. 
The  second  plea  sets  out  a  charter  granted  by  EdtP.  6., 
and  states  that  from  the  time  of  that  charter  the  lawful 
mode  of  electing  burgesses  is  this  :  '^  that  the  mayor, 
bailifi^,  and  burgesses,  being  met  and  assembled  for  that 
purpose,  at  a  certain  court,  according  to  the  custom,  or 
the  major  part  of  them  so  assembled  and  present,  (notice 
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^ving  been  given  of  holding  such  court  by  the  riugiog  of        1825. 
the  said  bell  within  the  town  and  borough  aforesaid,)  have 
elected,  &€."     Now  it  seems  to  me  that  by  law,  where  a 
corporation  has  an  indefinite  day,  or  many  unfixed  days        Hill. 
for  the  election  of  burgesses,  the  burgesses  cannot  be 
said  to  be  properly  met  and  assembled  for  the  purpose  of 
election  unless  there  has  been  a  general  notice  given 
throughout  the  whole  borough,  for  what  the  meeting  is 
to  be,  and  the  time  at  which  it  is  to  be  held  ;  and  omit- 
ting to  give  such  a  notice  to  any  one  person,  unless  all 
the  burgesses  should  happen  to  be  present  and  consent- 
ing, would  make  it  a  bad  and  invalid  meeting  for  the 
purpose  of  electing  burgesses.     These  objections  are 
equally  applicable   to  the  third  and   fourth   pleas,  for 
nothing  is  there  said  as  to  the  time  during  which  the  bell 
shall  continue  ringing,  or  how  long  a  time  is  to  elapse 
after  it  has  ceased  ringing,  before  the  election  is  to  com- 
mence.     Much  reliance  is  placed  in  argument  upon  the 
fifth  plea,  but  that  differs  from  the  second  only  in  stating 
the  mode  of  election  to  have  been  by  the  burgesses  ^'  met 
and  assembled  for  that  purpose  at  the  Guildhall,"  instead 
of  '^  at  a  certain  court  holden,  &c."     Now,  assuming 
that  each  of  the  burgesses  present  would  have  received  a 
notice  '^  for  that  purpose,"  it  does  not  follow  that  because 
they,  had   met   for   that   purpose,  it  would  be  a  legal 
assembly,  because  unless  there  was  notice  given  to  every 
other  member  of  the  corporation  resident  within   the 
limits  of  the  borough,  although  these  other  persons  might 
have  assembled  for  the  purpose,  it  would  not  be  a  legal 
meeting.     The  notice  is  said  to  be  '^  of  such  meeting  and 
assembly  by  ringing  a  certain  bell."    There  may  he  some 
diJScuUy  in  understanding  this  ;   there  may  be  an  inten- 
tional duplicity  in  it,  in  order  that  you  might  seem  to  ex- 
press one  thing  when  you  really  meant  something  else. 
It  appears  to  me,  therefore,  that  this  plea  .also  cannot  be 

VOL.  III.  s 
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supported  in  point  of  law.  Tbe  sixth  pkais  bad  for  the 
same  reasons  as  tbe  others^  because  it  imports  only  that 
notice  was  given  to  some  but  not  all  the  burgesses.  Thea 
as  to  tbe  seventh  plea,  I  tbtak  that  abo  cannot  be  snp- 
portedy  first,  because  tbe  cnstom  on  which  it  is  founded 
is  bad  in  point  of  law,  and  second,  that  supposing  iib  to 
be  a  good  custom^  the  defendant  has  not  brought  him* 
self  within  it.  According  to  the  custom  there  is  a  Mon- 
day's court  held  fifty-two  times  in  tbe  year.  Now  the 
purpose  for  which  the  court  is  Uk  be  held  is  not  stated  at 
all  as  part  of  the  custom,  but  it  is  stated  ^'  Astt  the  biir^ 
gesses  for  the  time  being,  or  so  many  of  tbe  bucgesses 
for  the  time  being,  being  wilHng,  and.  having  a  mind  to 
be  present,  being  met  and  assembled  for  that  purpost^ 
the  said  court,  have  elected  and  chosen',  a»d  during  the 
whole  time  last  aforesaid  have  been  used  and  accustomed 
to  elect  and  chose  at  their  discretion^  such  person  or 
persons  as  the  major  part  of  then»  so  assembled  have 
thought  fit."  They  are  to  be  met  and  anseiubled^r  thai 
fmrpose.  If  all  had  notice  it  would  be  a  good  msetiog 
a^  assembfy,  but  they  must  meet ji^  thi  purfwey  and 
according  to^  the  authorities  upon  corporation  law,  I  ap- 
prehend that  in  all  cases  where  a  particnlar  day  is  fixed 
npion,  which  is  not  ordained  by  the  charter,  there  must 
be  a  notice  to  all  tfhe  burgesses'  that  the  meeting  is  for  the 
pnrpose intended.  The  a/verment^  therefore,  that  tke  eoart 
bad  assembled  ybr  tiiat  purpoBe,  would  not  be  sufficient 
unless  s«reh  a  notice  had  been  given.  This  pl^ea  does  aot 
iitaport  upon  the  face  of  it  that  tbei^e  had  been^  any  such 
notice;  Then  how  does  this  defendant  bring  himself  withia 
the  custom  ?  He  does  not  say  **  that  being  so  met  and 
asbembted ybr  that puTpose,  the  major  part  of  the  bur- 
gesses ^ected  him,"  and  tfaeref^e  assuming  it  to  be  a 
good  plea  he  has  not  brought  himself  wiehki  the  custom. 
%t?  there  i*  another  answer  given  to  this  plea  by  the  re- 
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plication,  which  denies  that  the  meeting  was  assembled        1^25. 
in  due  manner  for  the  purpose  of  electing  burgesses.     Jj**^^^^*^ 
The  words  **  in  due  manner'^  mean  in  such  a  manner  as  t. 

the  law  wifl  allow;  and  therefore  the  court  is  not  inet  in  Hill. 
imMutiae^,  unless  it  is  assembled  for  that  purpose,  ft 
seettis  t4  me,  therefore,  that  these  different  pleas  cannot 
1^  supported,  atid  we  hate  thought  it  dnidb  better  to  give 
oar  opinion  upon  tliem  at  once,  in  order  to  save  the  par- 
ties the  great  expense  of  trying  no  less  t&an  forty^nioe 
issues.  With  respect  to  the  bye*law  set  out  in  the  eighth 
plea,  I  hate  no  difficulty  in  saying  that 'it  is  6ad  in  point 
of  lait.  It  is  open  to  the  same  objections  that  I  hanre 
already  noticed  as  applicable  to  the  custom  set  out  in  the 
other  p(ea6 ;  for,  indep^deotiy  of  the  indistinctAess  of 
communication  as  to  the  purpose  of  ringing  the  bdl,  it  id 
also  defective  for  not  specifying  the  period  of  time  during 
which  the  bell  is  to  be  rungy  and  the  length  of  time  that 
h  to  elap'se  before  the  election  commeiice&^.  It  would 
certainly  lead  td  the  consequences  I  have  already  ^ointed^ 
out,  by  enabling  a  party  to  take  certain  burgesses  by  sur* 
prise^  1>y  having  the  bell  rung  at  a  period  wheii  be  was 
Mre  of  cavtyieiig  his  election.  For  these  reasons  I  aih  of 
opinion  thtkt  judgment  mUBt  be  given  for  tfte  crown. 

HowitoYn,  J.  and  Little  dale,  J.  concurred  for  the 
tike't^sons. 

Campbell  applied  for  leave  to  amend  the  pleas  upon 
payment  of  costs,  but 

The  CotJET  si^id  thfe  general  rule  was  not  to  afllow  of 

^ettdments  after  argurtient.     if,  however,  be  could  pro- 

dtfce  an  affidavit  of  the  grotfftds  e«  Which  he  moved,  the 

Court  wotrld  consider  Wbe^iGr  he  ^gbt  have  a  rule  to 

shew  cause. 

Judgment  for  the  crown. 

s  2 
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The  King  v.  The  Bury  and  Stratton  Roads. 

>yhere  a  turn-  x  HIS  was  a  rule,  obtained  last  term,  calling  on  the  trus- 
thorized  the      ^^^  ^^  ^®   Bury  and  Stratton  turnpike  road,  to  shew 

trustees  to       caiise  why  a  writ  of  mandamus  should  not  issue,  directed 

take  at  each  » 

andever^tolU  to  them,  commandmg  them  to  call  a  meeting  for  the 

whol^V**^  f  P""^?^*®  ^f  establishing  an  uniform  rate  of  tolls  to  be 
road,  a  certain  taken  at  all  the  different  toll-bars,  toll-gates,  and  toll- 
aod  by  ano-*'  hoiises,  on  the  line  of  the  said  road,  and  to  do  all  acts 
iher  section  necessary  to  be  done  by  them  or  any  of  them,  for  the  due 
thorized  at  a     calling  of  such  meeting.     By  an  act  of  the  59  Geo.  3. 

meeting  upon  entitled  *'  An  Act  for  repairing  the  road  from  Shelton's 

notice  thereof  . 

to  be  affixed     Lane,  in  Bury,  in  the  county  of  Huntingdon,  to  a  house 

^tt[  to^re.  formerly  called  the  Spread  Eagle,  in  the  hamlet  of  Strat- 
duce  or  ad-  ion)  in  the  parish  of  Biggleswade,  in  the  county  of  £e(/- 
uny  of  the  tolls  y^''^/'  ^^^  trustees  therein  named  were  authorized  to 
granted  by  the  demand  and  take  at  each  and  every  of  the  'several  and 

act  I~~"  XlelCly  ^  »  •  m-m  « 

that  the  trus-  respective  turnpikes  or  toll  gates  standing  and  being 
authoH?  "t^  erected  by  virtue  of  that  act,  upoii  the  side  of  the  siiid 
reduce  or  ad-  road,  **  for  every  horse,  mule,  ass,  or  other  cattle,  drawing 
arsomeeates'  ^^^  carriage,  &c.  the  sum  of  9rf.;  for  every  horse,  mule, 

and  not  at  or  ass,  laden  or  not  laden,  and  not  drawing,  the  sum  of 
others* 

2<^. ;  for  every  drove  of  oxen,  cows,  calves,  or  other  neat 

cattle,  the  sum  of  Is.  6d.  per  score;  for  every  drove  of 
hogs,  swine,  goats,  sheep,  or  lambs>  the  sum  of  U.  4d. 
per  score."  By  another  section  the  trustees  were  autho- 
rized, **  at  a  meeting  to  be  holden  for  that  purpose, 
whereof  at  least  twenty-one  days'  notice  should  be  given, 
in  writing,  to  be  affixed  on  all  the  turnpikes  or  toll-gates 
erected  on  the  said  road,  and  published  in  some  public 
newspaper  circulated  in  the  neighbourhood  thereof,  firom 
time  to  time,  as  they  should  think  proper,  to  lessen  or 
reduce,  and  again  to  raise  and  advance,  alt  or  any  of  the 
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toUs  thereby  granted^  so  thatihe  respective  tolls  so  to  be 
raised  or  advanced  did  not  exceed. the  tolls  by  this  act 
authorized  to  be  taken;  and  so  as  such  reduction  should  ^^ 

be  made  with  the  consent,  in  writing,  of  the  several  per-  TheBuErand 
9ons  who  should  be  entitled  to  five  sixth  parts  of  the  Roads. 
money  then  due  on, the  credit  of  the  said  tolls;  and  such 
tolls  so  reduced  or  advanced,  and  every  of  them,  should 
be  collected,  recovered  and  applied,  as  the  tolls  thereby 
granted  and  authorized  to  be  taken  were  directed  to  be 
collected,  recovered  and  applied."  The  question  in- 
tended to  be  raised  by  this  motion  was,'whether,  upon  the 
true  construction  of  the  above  mentioned  sections,  as 
.compared  together,  the  trustees  had  authority  to  reduce 
or  advance  the  tolls  at  some  of  the  gates  only,  or  whether 
tbey  were  not  bound  to  reduce  or  advance  the  tolls  at  all 
and  every  gate  throughout  the  whole  line  of  road  in  the 
same  proportion. 

Scarlett  and  Chittif  now  shewed  cause  against  the 
rule.  Comparing  these  two  sections  together,  the  sound 
coDstruction  of  the  act  is,  that  the  trustees  are  empowered 
in  their  discretion  to  reduce  the  tolls  at  such  of  the  gates 
as  they  think  proper,  and  are  not  bound  to  extend  an 
equal  reduction  to  every  gate  along  the  wh>le  line  of  road. 
It  is  obvious  that  circumstances  may  arise, .  upon  so  ex- 
tensive a  line  of  road,  to  justify  a  partial  reduction  in 
some  places,  and  an  increase  of  tolls  in  others.  The 
trustees,  in  the  exercise  of  their  discretion,  must  be  go- 
verned by  a  regard  to  the  quantity  of  traffic  in  some 
places,  the  proximity  of  gates  to  market  towns,  the  diffi- 
culty or  facility  of  procuring  materials  for  repairing  the 
road  in  other  places,  and  other  considerations  of  the.  like 
nature.  Unless  this  discretion  js  vested  in  the  trustees, 
it  may  happen  in  many  instances  that  great  hardship  Mill 
be  imposed,  and  the  end  of  the  act  defeated,  if  the  trusr 
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}9%9'      (qe^,  in  ci^  of  i-^uptiQD  <»f  Iplls^  are  bouiid  to  extend  U 

yjj^^^^     to  ei9J^  jg^fe?  thrpMgliPM  th»  whole  lin«  «f  uoacL    Bven 

IP.  m  ihw  sipp1i«fttion  ohoidd  8ii<iGeed^  it  wMi  avail  the  parties 

S%ATjoy     ipterepM  in  It  very  little,  fqr  as  the  tmatees  we  not 

RpAD^.       iiopiied  in  tll^eir  autbority  as  to  the  erecdcm  <if  edAtioml 

g%U^,  ibe  niimher  may  be  ioGoeased,'  so  ae  to  effi^t  the 

object  which  a  reduction  o/  tolls  in  some  places  is  <raie» 

lal^d  to  attain. 

C^fieyf  A*G.  and  D.  F^  Jones,  coi^.  If  the  con^ 
stmetion  oontende4  for  on  the  other  side  could  previil, 
it  w^onld  coBsplfitely  defeat  the  intaition  of  the  legislature 
99  expressed  in  precise  terms  by  thif  act  of  parliaipeiit 
in  the  first  place,  the  trustees  are  authorized  to  demaad 
^^  at  each  and  every*'  of  the  several  amd  respective  toU' 
gates  enseted  on  the  road,  a  certahi  scale  of  tolls.  Tlieo, 
by  the  subsequent  clause,  they  are  authorized,  ^t  a  meet* 
iug,  of  which  notice  in  writing  is  to  be  affixed  on  all  the 
tumpike  gates  erected  on  the  road,  from  time  to  time,  as 
they  shoul4  thinh  proper,  to  less^i  or  reduce,  and  again 
to  raise  and  advance,  ali^  or  any  of  the  tolls  previously 
granted,  and  such  tolls  so  reduced  or  advanced,  and  eveiy 
of  them,  are  to  he  collected  in  the  sam^  manner  as  before 
djir^cted.  Now,  as  th^re  is  nothing  in  this  seotion  wbi(ji 
authorizes  the  trustees  to  reduee  or  advance  the  tolls  at 
one  gate  and  not  at  another,  the  pl^in  intention  to  be  col* 
lected  from  the  ckose  is,  that  the  reduction  or  advance 
mujBt  extend  to  ^'  eaoh  and  every"  gate  throughout  the 
whole  line  of  road.  A  very  satisfactory  reason  may  be 
ass^ed  why  the  legislature  did  not  think  proper  to  vest 
in  thf  trustees  the  discretionary  power  of  raising  or  re* 
ducing  the  toUs  at  particular  gates ;  namely,  to  prevent 
an  undue  exercise  of  their  authority  as  it  respected  either 
their  own  individual  interests,  or  those  of  their  friewis. 
If  the  trustees  had  such  a  power  as  that  contended  for^ 
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a  door  would  be  op«n  to  great  abuses,  and  .to  a  system 
£aitremely  detrimentai  to  die  public,  who  are  deeply  iii-     t^ITI^"^' 
ierested  in  the  dtie  exercise  of  the  authority  given  to  the  0. 

trustees,     {Here  the  Court  stopped  them.]  '^^ST^Tt'^oN'^ 


RoAiys. 


B^Ti^ET,  J.  (a) — I  think  this  rale  ought  to  be  made 
absolute*      It  peenis  to  me  that  upon  comparing  the 
clause  Mrhicfa  authorizes  the  reduction  of  the  toHs,  with 
<liat  which  first  imposes  them,  it  is  manifest  that  if  the 
tfiistees  think  (M^per  to  reduce  the  tolls,  the  reduction 
most  extend  to  each  and  every  of  the  gates  on  the  whole 
liae  of  road,  and  that  there  is  no  power  given  to  reduce 
the  tolls  at  one  gate  and  not  at  another.     In  the  first 
place  the  act  imposes  four  descriptions  of  tolls  which  are 
to  be  collected  at  "  each  and  every  of  the  several  and  re- 
spective turnpike  or  toll  gates,  standing  and  being  erected 
by  virtue  of  the. act  upon  the  sid^  of  the  said  road.^  The 
first  upon  every  horse,  mule,  or  ass  drawing  any  descrip- 
tion of  carriage;  the  second  upon  the  same  sort  of  animats 
not  drawing  any  carnage;    the  third  upon  every  drove  of 
oxen,  cows,  calves,  Sec. ;  and  the  fourth  upon  every  drove 
of  faogs^  swine,  &c.     From  this  it  is  manifest,  that  origi- 
na^y  there  was  to  be  one  uniform  rate  of  tolls  at  ail  the 
gates  upon  the  whole  line  of  road.     It  must  bave  been 
on  this  footing  that  the  inhabitants  residing  near  the  road 
consented  to  have  turnpike  gates  erected.     Then  comes 
the  clause  which  empowers  the  trustees  to   lessen    or 
reduce  and  again  to  raise  or  advance  all  or  any  of  the 
tolls  granted  by  the  act.     Before  any  reduction  or  ad« 
vance  can  take  place^  a  npti^qe  of  the  meetii^^  of  the  trus- 
tees to  be  convened  for  either  of  those  purposes  is  to  b,e 
affixed  on  all  the  turnpike  gates,  and  the  tolls  so  reduced 
or  advanced  are  to  be  collected  as  the  tolls  thereby 
granted.     Now  it  appears  to  me,  that  as  the  notice  is  to 
(tt)  Abbott^  C.J.  had  left  the  Court  to  attend  the  Privy  Council. 
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*• 

J825.       be  affixed  upon  all  the  gates,  and  as  the  tolls  granted  by 

^•""■^^^^       the  act  were  uniform  tolls  to  be  collected  at  all  the  gates, 

9^  the  legislature  must  be  presumed  to  have  intended  to  give 

The  Burt  and  ^^  trustees  power  to  reduce  or  advance  all  tolls,  or  any 

STRATT019  .       . 

Roads.  one  of  the  four  descriptions  of  tolls  which  they  are  autho- 
rized by  the  previous  clause  to  collect  at  all  the  gates, 
but  that  they  did  not  intend  to  give  them  power  to  reduce 
or  advance  the  tolls  at  one  gate  and  not  at  another.  It 
is  highly  probable  that  if  they  had  intended  to  give  such 
a  power  to  the  trustees,  some  express  provision  for  that 
purpose  would  have  been  introduced.  As  none  such  is 
to  be  found  in  the  act,  I  think  we  ought  to  make  the  rule 
absolute  for  a  mandamus  to  make  an  uniform  rate  of  tolls 
to  be  taken  at  all  the  different  toll-bars  along  the  whole 
road. 

HoLROYD,  J. — I  am  of  the  same  opinion.  I  think 
the  words  ^^  each  and  every"  in  the  clause  first  granting 
the  tolls,  must  be  construed  as  applying  also  to  that  clause 
which  authorizes  the  reduction  or  advancement  of  the  tolls 
previously  mentioned.  If  this  were  not  so,  the  latter 
clause  might  have  the  effect  of  throwing  an  unequal  dis- 
tribution of  the  burthen  of  maintaining  the  road  upon 
those  by  whom  it  is  used. 


Little  DALE,  J.  concurred. 


Rule  absolute. 


Sdturclaif, 
June.  4 


The  King  t?.  William  Cowell. 


The  Court  will  J^^^HIS  Was  a  rule  calling  upon  the  defendant  to  shew 
not  file  a  quo    cause  why  an  information,  in  the  nature  of  a  quo  waf- 

warranto  in-  * 

formation  against  one  corporator  for  defect  of  title,  at  the  instance  of  another  .whose 
title  is  equally  defective,  although  the  latter  has  enjoyed  his  office  many  years  unin* 
tcrruptedly. 


The  KiHo 
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-raoto,  should  not  be  filed  against  hiniy  for  exercising  the 
office  of  free  burgess  of  the  borough  of  Huntingdon, 
and  the  rule  was  obtained  upon  affidavits,  stating  that  the  v! 

defendant  had  been  improperly  sworn  into  his   office,     .Coweli, 
having  been  sworn  in  at  the  court  of  common-council, 
whereas,  by  the  directions  of  the  charter^  he  ought  to  have 
:been  sworn  in  at  the  court-leet. . 

« 

Adam  now  shewed  cause,  upon  affidavits  stating  that 
all  the  individuals  by  whom  this  application  and  the  affi- 
davits in  support  of  it  had  been  made,  had  been  sworn  in 
at. the  court  of  common-council  precisely  as  the  defend* 
ant  had  been ;  and  contended,  upon  the  authority  of  Rex 
V.  Cudlipp  («),  that  they  were,  for  that  reason,  incapaci- 
tated from  applying  for  this  rule ;  for  the  Court  there 
determined  that  they  would  not  permit  one  corporator  to 
object  to  the  title  of  another,  if  the  objection  that  be 
makes  to  the  title  of  that  other  be  equally  applicable  to 
his  own.  He  submitted,  therefore,  that  the  rule  must  be 
discharged. 

Merewether,  condrai,  contended  that  as  the  relator  and 
those  who  joined  in  the  application  in  this  case  had  now 
held  their  offices  for  many  years,  the  objection  raised 
against  them  was  taken  too  late,  and  could  not  be  allowed 
by  the  Court  to  operate  so  as  to  defeat  the  ends  of  jus- 
tice. He  could  distinguish  the  present  case  from  that  of 
Rex  V.  Cudlippf  because  he  could  shew,  if  the  argument 
proceeded,  an  ancient  usage  in  this  borough  for  the  bur- 
gesses to  be  sworn  in  at  the  court  of  common-council. 
Besides,  it  was  unnecessary  on  this  occasion  to  inquire 
into  the  character  of  the  persons  applying  to  the  Court, 
nor  were  the  Court  obliged  to  regard  them  as  corporators; 
because  they  might  make  this  application  merely  in  the 
character  of  inhabitants  of  the  borough :  Rex  v.  Bird(b). 
(«)  6  T.  R.  503.  (6)  18  East,  367. 


The  KiiTG 

V, 
COWEIL. 
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Per  Curiam. — ^The  rale  laid  down  in  Rex\,  Cud- 
liff  M  a  sound  ond  'whcdesome  rule,  and  one  which  it 
would  biB  yerj  iojndicious  tp  A&poxi  from.  It  is  strictly 
applicable  to  the  present  fcase^  and  therefore  we  are 
bound  to  act  upon  it,  and  to  refuse  the  infornmtioa  now 
applied  for.  The  length  of  time  during  which  the  relator 
has  been  holding  his  ofike,  tinder  the  very  delect  wUish 
he  now  seeks  to  bring  home  to  the  defendant,  by  no 
oieao^  cures  the  objectiori^  or  entitles  him  to  more  con- 
sideration from  the  Court. 


Rule  discharged. 


Wednesday^ 
June  8. 

A  defendant^ 
in  the  actual 
custody  of  the 
Marshal  upon 
crimioal  pro- 
cess, in  conse- 
quence of  an 
indictment  in 
this  Court,  of 
ii?hich  he  has 
been  con- 
victed, need 
not  be  present 
i'?hen  a  motion 
for  a  new  trial 
is  made  on  bis 
behalf. 


The  KiN«  V.  HoLLiNCi BERRY  and  others. 

Conviction  for  a  conspiracy.  The  defendant  Hot- 
lingberry  was  in  custody  in  Whitecioss  Street  prison,  on 
civil  process,  and  being  desirous  of  moving  for  a  new 
trial,  instructed  counsel  for  that  purpose ;  but  when  the 
motion  came  on,  he  was  not  present  in  Court  along  with 
the  other  defendants,  conformably  to  the  rule  in  criminal 
cases,  whereupon 

The  Court  said  they  could  not  entertain  the  motion 
in  his  absence.  If,  indeed,  he  was  a  prisoner  in  the 
custody  of  the  Marshal  in  consequence  of  this  indict- 
ment, it  would  be  the  same  as  if  he  were  actually  in 
Court;  otherwise,  though  a  prisoner  on  civil  process, 
in  other  custody,  he  must  be  brought  up  by  habeas 
corpus. 


The  case  therefore  stood  over  («)  until  this  day. 


(fl)  Sec  Rex  v.  Fieldery  2  D.  &  R.  46. 
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IBM. 


TTie  KiNGy  on  the  prosecution  of  Josiah  Taylob, 

V.  HoLUNGBERRY.  BowLEY,  and  Smith.  Wedn^y^ 

'  '  June  8. 

TllJS  vr^9  an  iiijdictwwt  agakwt  *«  defffniwyti  for  t  foj^^ '^^^gpj. 
^fm^i^^yp     The  first  cqwt  9t!|M  tb^t  49fepdMntfl^  io*>  racy  to  extort 

p^r^mg  unj wf»iUy,  fmwdukntlj  Ji^d  dwJ^itfuUy,  tp  ej^toit,  ™Sv2^ 

Ojb^ja  2J^  procm*^  qf  fU)4  fww  iJbf  prppeciitor  a  Jftrg^  ^**a«  defend- 
^pm  pf  ^pey  fpr  tbpir  use,  op  ft:.c.  ^ Sw:.  did  ^jorrupdy  anw o"  Swn- 
and  uDlawfpIly  cppspic^  tPgetb^r  tp  extqrt,  obtaii^  and  ^piracy  to 

extort  Qioney 

P^q^ufi^  pf  a|)4  from  tb«  pro^pcutor  a  large  sum  of  mppey  from  the  pro- 
for  tl^^ir  m^  wif}  i^  order  to  ex^prt,  obtain  vM  prpcur?  ^^^^^f^'^^ 
t^e  s^nie^  did  (ronruptly  a^d  unlawfully  conspire  to  indict  tain  indict- 
tfce  prp^^cu^r  for  h»yipg  kept  a  pommpp  garoiugrhppae,  SmTanoTher 
^    Tbfijt  d^f^pdapts^  ^n  fiirtbemnpe  pf  their  conspir^py,  count  averred 
aft^rwarcjs,  tP  wit,  on  Sec.  at  &p,  at  the  quarter-sessions,  ants,  in  pursu- 
&q.  ^Jhlsely  exhibit,  and  caus^  to  b?  exhibited,  a  certain  ?"^  ®^  ^^? 
bill  ojf  indictqieiit  agaip^t  the  prpsecntpr,  s|nd  afterwards,  cy,  offered  to 
iio  pur^^ance  Si^q,  did  corruptly,  wilfully  an4  wickedly  pro-  fndwtment" 
i^fiTP  9^5^  cause  the  sa^d  bill  of  indictment  to  be  returned  pending 
a^^e^ill*    TTba^  4^fenda»ts,  in  further  pursuanpe  &c  prosecutor  if 
afterwards,  tp  wit,  on  8^c.  at  8cc.  in  the  Court  of  if.  JB,  ^^  would  give 
did  fdlseli/  exhibit,  and  cause  to  be  exhibited,  a  certain  forToXing. 
bill  of  indictment  against  the  prosecutor,  apd  did  after-  Thejury  found 

.  .  the  defendants 

ward^y  w  pursuance  8cc.  corruptly,  wiJfuUy  aqd  wjkckedly  guilty,  gene- 
procure  an^  pau3e  the  faid  bill  of  ipdictment  to  be  foIJnd  ^Ipecial- 
retumed  ^  trij^e  bilL    That  defendants,  in  puriiuance  &c,  \yy  that  the  in- 
afli^rwa^ds,  to  wit,  on  8u:.  at  8;c.  did  unlawfully  and  wil-  ferred^byurem 
fully  endeavour  to  obtain  and  procure  of  and  from  the  against  the 

prosecutor, 
were  notfalu: — Held,  that  the  averment  in  the  former  «ount  was  immaterial,  and 
that  the  latter  coant  \vould  support  the  convictipn.  Held  also,  tbat  a  conspiracy 
to  extort  money  is  per  se  an  oflence  at  common  law,  and  need  not  be  charged  to 
l)e  attempted  by  ualawful  me^ns*.  Ileld  also,  that  where,  upoa  the  trial  of  an  in- 
(|ictment  for  a  misdemeanour,  a  witness  examined  before  the  grand  jury  was  not 
examined  at  the  trial,  and  a  witness  not  examined  before  the  grand  jury  was  exa- 
mined at  the  trial,  this  was  not  ^ch  a  surprise  upon  the  defendants  as  entitled  them 
to  a  new  trial. 


The  King 

V. 


BERRT. 
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prosecutor  a  large  sum  of  moneys  as  and  for  a  cousider- 
atioD  or  recompense  to  them  for  compromising  and  sup- 
pressing the  said  indictments^  and  giving  up  the  further 
HoLLiMo-  prosecution  thereof.  Second  county  that  defendants  pre- 
ferred an  indictment  at  the  quarter-sessions  against  the 
prosecutor  for  keeping  a  common  gaming-houie,  which 
being  removed  into  the  Court  of  K.  B.  and  depending 
there,  defendants  did  unlawfully  and  wickedly  conspire  to 
extorty  8cc.  of  and  from  the  prosecutor  a  large  sum  of 
money,  and  in  pursuance  8cc.  did  unlawfully  propose  to 
the  prosecutor  to  suppress  the  indictment,  and  to  with- 
hold certain  evidence  which  they  had  and  could  bring 
forward  to  prove  that  the  prosecutor  had  unlawfully  kept 
a  common  gaming-house,  if  he  would  give  and  pay  to 
them  a  large  sum  of  money  for  their  use.  Third  count, 
that  defendants,  wickedly  intending  to  extort,  &c.  of  and 
from  the  prosecutor  divers  large  sums  of  money,  did  un- 
lawfully and  wickedly  conspire  to  extort,  obtain  and  pro- 
cure of  and  from  the  prosecutor  divers  large  sums  of 
money,  and  in  pursuance  of  their  conspiracy  did  propose 
to  compromise  and  suppress  a  certain  indictment  before 
preferred  against  the  prosecutor  by  defendant  Bowlet/f 
and  then  pending  in  the  Court  of  Ki  JB.,  and  a  certain 
other  indictment  before  preferred  against  the  prosecutor 
by  defendant  Smith,  then  also  pending  in  the  Court  of  K. 
JB.,  and  to  prevent  further  proceedings  being  taken  against 
the  prosecutor  thereon  if  the  prosecutpr  would  give  and 
pay  to  defendants  a  large  sum  of  money,  as  a  consider- 
ation and  recompense  to  them  for  compromising  and  sap- 
pressing  the  last  mentioned  indictments,  and  preventing 
any  further  proceedings  being  taken  against  the  prosecu- 
tor thereon.  Plea,  not  guilty.  At  the  trial  before 
Abbott,  C.  J.  at  the  adjourned  Middlesex  sittings  after 
last  term,  the  jury  found  the  defendants  guilty,  and  found 
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also,  specially,  that  the  indictments,  preferred  against  the 

prosecutor  by  the  defendants,  were  not  fake. 

The  KiHO 

Chitiy,  on  the  part  of  the  defendant  Hollingberry,  now      ^^"i^*** 
moved,  in  the  alternative,  either  for  a  new  trial,  or  to 
surest  the  judgment.     First,  the  defendant  is  entitled  to 
a  new  trial,  on  the  grounds  of  breach  of  good  faith  and 
surprise.     The  prosecutor  went  before  the  grand  jury 
when  the  indictment  was  presented,  and  his  name  ap- 
peared indorsed  upon  it  as  a  witness.    This  was  a  pledge 
by  him  that  he  would  tender  himself  as  a  witness  at  the 
trial,  and  his  omitting  so  to  do  was  not  only  a  breach  of 
good  faith  on  his  part,  but  was  ah  injury  to  the  defend- 
ant; to  whom  it  might  have  been  extremely  important 
to  cross-examine  the  prosecutor,  and  whose  undoubted 
right  it    was,  by  law,  to  have  the  opportunity  of  cross- 
examining  every  witness  whose  name  appeared  on  the 
back  of  the  bill.     It  has  been  expressly  decided,  with 
reference  to  a  civil  action,:  that  when  a  witness  has  once 
been  sworn  to  give  evidence,  the  other  party  may  cross- 
examine  him,  though  he  gave  no  evidence  for  the  party 
that  called  him ;   Fkillips  v.  Earner  (a) :  and  even  in  a 
prosecution  for  a  misdemeanour,  where  a  witness  was 
called,  and  produced  a  document,  but  was  not  examined, 
the  defendant  was  allowed  to  cross-examine  him :  Rex 
v.  Brooke  (6).     Surely  then,  when  a  witness  has  been  exa- 
mined before  a  grand  jury,  where  he  cannot  be  cross- 
examined,  but  where  his  evidence  has  been  received  and 
has  operated   against  a  defendant,  as  here,  he  ought  to' 
appear  at  the  trial,  and  subject  himself  to  the  cross-exa- 
mination of  the  defendant  there.    Then,  a  witness  named 
fVestmacott,  who  was  not  examined  before  the  grand  jury, 
and  whose  name  was  not  on  the  back  of  the  indictment, 
was  examined  at  the  triaL    This  was  a  surprise  upon  the 

(a)  1  Esp.  357.  W  2  Stark.  472. 
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defendant,  who  bad  no  reason  to  expect  the  prod^tion 
of  that  witness,  and  who  conseqneiitly  coiild  not  prepatre 
himself  to  explain  or  refute  the  facts  to  which  he  deposed. 
Secondly,  the  jtidgmeiit  io  this  case  most  be  arrested  oa 
two  grounds.  First,  there  is  a  £stal  variance  betwe^  th^ 
indictment  and  the  evidence,  for  the  former  charges  that 
the  defendants,  in  furtherance  of  their  convpiraey  tMi^  ex- 
tort nHonej  from  the  prosecutor,  fahth/  exkibited  tw<> 
indictments  against  him,  whereas  the  jury  kave  expressly 
found  that  the  indictments  which  they  presented  against 
htm  were  true;  Secondly,  the  indictment  does  iiot  charge 
die  defendants  with  the  commission  of  any  offence  in 
law.  The  act  charged  is,  the  conspiring  to  extort  money. 
Now,  rafooey  may  be^  ander  variotrs'  circumstances,  et- 
torted  hones%  and  by  lawfol  means ;  as  by  a  creditor 
irfmsi  his  debtor ;  and  the  cons(piring  to  do  an  act,  ndt  ift 
itsdf  illegail>  will  not  s«ipport  an  indictment  for  a  con- 
spiracy :  Rex  V,  Tumor  {&)*  JBesides,  the  act  is  nfA 
chained  to  be  done  by  undue  and  illegal  means,  whieb, 
for  the  reason  already  assigned,  it  md^t  be:  Rex  v.  * 
GilHh). 


Abbott,  C.  J. — I  am  of  e^pitiion  that  no  sufficietit 
ground  has  been  suggested  for  granting  a  new  trial  in  this 
case.  If  Tayior^s  evidence  was  material  for  any  one  d 
the  defendants,  he  might  teive  sa^cenaed  him ;  I  camlot 
say  that  he  was  bound  to  appear  as  a  witness  at  the  trial, 
in^rely  because  be  went  before  the  grand  jury^  and  saf- 
fered  his  name  to  be  written  on  the  back  of  Ae  inditt- 
nuent ;  nor  that  be  was  restrained  from  prodili^ing  We^ 
maeott  at  the  trial,  merely  because  he  did  not  prodifcd 
him  before'  the  grand  jmy.  Neither  do  i  thiiik  that  thm-e 
is  any  pretence  for  granting  a  rule  to  shew  cause  tit4y  fte 
judgmea^t  sliould  not  be  arrested*    The  indicta^nt^  ia  tf; 

(a)  13  Easf,  238.  (6)  2  B.  &  A.  20^, 
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opiaiob,  nost  clearly  charges  a  legal  offence^  and  an  at- 
tempt to  coaunk  it  by  iHeiral  means.    I  consider  tbe  very 

.  .  Th6  Kiifo 

term,  "  extort,"  necessarily  to  imply  the  adoption  of  ille-  ^, 

gal.  means  j  the  third  count,  tbereforiD,  is  undoilbtedly  ^"S°* 
good,  because  that  states  only  that  tbe  defendants  unlaw- 
futty  conspired  to  extort  noney  from*  tbe  prosecutor  by 
offering  to  suppress  an  indictment  pending  agatnst  hisr,  if 
he  would  give  them  a  sum  of  money  as  a  consideration 
for  so  doing.  The  first  two  counts  certainly  charge  that 
the  defendants  conspired  futsely  to  exhibit  indictments 
against  the  prosecutor.  If  that  must  be  construed  to 
mean  that  they  conspired  fo  exhibit  jfa/se  indictments 
against  hins^  there  is  a;  vmanoe,  because  the  jury  have  ex-> 
pressly  found  that  the  indN^mente  were  »ot  false.  But, 
alB  it  seems  to  me^  thisit  aHegation  msy  finify  be  construed 
tO"  mean,  and  I  believe  that  it  reallj  did  mean^  that  the 
defendants  falsely  exhibited  the  intdietnienls ;.  that  is,  ex- 
bibilecl  tfccm  not  for  the  ptvpoee^of  jiwtice,  but  for  felse 
and  wicked'  purposes  of  their  own  ;  wbiefa^  Whether  true 
*  or  not»  is  an  immailefia)  aUegation,  because  the  qjuestion^ 
was  whether  Aey  exhibited  them  iUegaUy,  with  an  ili^g^l 
latent  and  for  an^  illiegal  purpose,  which  the  jury,  afber 
folL  consideration,  have  found  that  ^y  didv 

BAYi.fiY,  J.^— I  am  entirely  of  tbe  same  opiniotK  With 
respect  to  the  motion  for  a  new  trial,  I  do  not  think  it 
necessary  to  say  anything.  With  respect  to  the  motion 
in  arrest  of  judgment,  it  is  quite  clear^  foi^  the  ifeasons 
already  given  by  niy  Lord  Chief  Justice,  that  the*  third 
count  is  properly  framed,,  and  is  well  supported  by  the 
efridence.  And-  thai;  is  enou^  to  Support  the  conviction, 
for  in  a  case  like  thb,  it  is  by  no  meanis  necessary  either 
to  prove  all  the  counts  of  the  indictnienti  or  to  prove  all 
the  allegations  of  any  one  count.    If  so  much  of  any  one 
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count  is  proved,  as  charges  an  offence  at  law,  that  is 
sufficient,  and  that  has  certainly  been  done  here. 


B£RRY. 


^.^f*"^^"  HoLROYD  and  Littledale,  J.s,  concurred;  the 
latter  adding,  that  m  Comyn^s  Digest,  tit.  Ext(niiony\i 
would  be  found  that  extortion  is  described  as  a  legal 
offence,  per  se. 

Rule  refused. 


Saturday,  The  KiNG  V.  HuGHES. 

June  IS.       ^^ 
The  title  of      UUO  warranto  information  against  the  defendant  for 

the  electors,      usurping  the  office  of  mayor  of  the  town- and  borough  of 
corporators  de    •       *^     ^  o 

facto,  cannot    Monmouth,     Pleas,  first,  that  defendant  was  elected  and 

in  a  aao"wa -^  sworii  mayor  pursuant  to  the  provisions  of  a  charter: 
raoto  informa-  granted  to  the  town  and  borough  by  3  Edw*  6th,  setting 
the  elated.  ^"^  ^^  charter^  and  averring  its  acceptance,  and  that  it 
still  governed  the  town  and  borough.  Second  and  third 
pleas  substantially  the  same,  and  fourth  plea,  that  de- 
fendant was  elected  pursuant  to  the  provisions  of  a  non- 
existing  bye-law,  setting  it  out,  which  was  made  to  regu« 
late  the  election  of  mayor.  Thirty-one  general  replica- 
tions taking  issue  upon  all  the  facts  alleged  in  the  pleas ; 
and  special  replications,  first,  that  at  the  said  meeting  of 
the  said  burgesses  of  the  said  town  and  borough,  held  on 
&c.,  for  the  chusing  of  a  mayor  of  the  said  town  and 
borough,  as  in  the  said  first  plea  above-mentioned,  two 
several  candidates  were  duly  nominated  and  proposed  for 
the  office  of  mayor  of  the  said  town  and  borough,  to  wit, 
one  JR.  B.y  then  and  there  being  a  burgess  of  the  said 
to^K'n  and  borough,  and  then  and  there  being  a  fit  and 
proper  person  to  be  such  mayor,  and  the  said  defendant; 
and  that  afterwards,  and  after  such  nominating  and  pro- 
posing of  the  said  R,  B.  and  of  the  said  defendant,  to 
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'm%  on  Sec.  at  &c.  a  poll   of  the  votes   for  the   said 

respective  candidates  ^"aa  then  and  there  demanded,  and     JT""^^?**^ 
^  .  Tli®  Kino 

was  then  and  there  granted  by  7'..G.  P.,  acting  as  mayor  v, 

of  the  said  town  and  borough^  and  presiding  at  the  said 
meeting.  And  the  said  coroner  further  saith,  that  divers 
of  the  burgesses  of  the  said  town  and  borough,  to  wit, 
&c.  (setting  out  fifty  persons  by  name)  having  a  right  to 
vote  in  the  said  election  of  mayor  of  the  said  town  and 
borough,  attended  and  were  present  at  the  said  last  men- 
tioned meeting,  as  such  burgesses  as  aforesaid,  and  then 
and  there  tendered  and  offered  their  votes  respectively  for 
the  said  R.  B,,  to  be  such  mayor  of  the  said  town  and 
borough,  to  the  said  2\G.  P.,  then  and  there  acting  ts 
mayor  of  the  said  town  and  borough,  and  the  presiding 
officer  of  such  meeting.  And  the  said  coroner  further 
saitb,  that  the  said  (fifty  persons  before  named)  so  offer- 
ing and  tendering  their  vote^  for  the  said  R.  B.  were  re- 
jected by  the  said  7*.  G.  P.,  and  were  not  reckoned  as 
voters,  and  that  divers;  to  wit.  Sec.  (setting  out  thirty-eight 
other  persons  by  name)  of  the  said  supposed  burgesses, 
in  the  said  first  plea  ^bove  stated  to  have  been  met  anfl 
assembled  together,  and  to  have  chosen  the  said  defendant 
to  be  mayor  as  aforesaid,  had  been,  theretofore,  to  wit, 
J.  B.  8cc.  on  the  17th  day  of  Jjily,  1820,  C.  D.  &c.  on 
the  20th  day  of  Jw/y,  1820,  E.F.  &c.  on  the  4th  day  of 
December,  1820,  G.  H.  &c.  on  the  18th  day  of  Jurie, 
1821,  and  i.  X.  &c.  on  the  10th  d&yp(  February,  1823, 
respectively,  illegally  chosen  to  be  burgesses  at  certain 
pretended  corporate  meetings  of  the  said  burgesses,  on 
those  respective  days,  and  had,  under  and  by  colour  of 
the  said  illegal  elections,  and  with  no  other  right  or  title, 
been  severally  admitted  as  burgesses  of  the  said  town  and 
borough,  and  that  the  said  (thirty-eight  persons  before 
named)  then  and  there  not  being  legal  biirgesses  of  the 
said  town  and  borough,  and  then  and  there  having  no 

VOL.  in.  T 
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legal  right  to  vote  as  burgesses  at  the  said  election  of 

mayor,  tendered  their  votes  for  the  said  defendant,  and 

The  King  \.         ,       ,^      ,    o        -  l     • 

V,  were  objected  to  by  J.  F.y  a  burgess,  as  persons  navmg 

Hughes.  x^een  improperly  and  illegally  admitted  burgesses  of  the 
said  town  and  borough,  and  as  having  no  legal  right  to 
vote  as  last  aforesaid,  but  were,  notwithstanding  such 
objection,  severally  and  respectively  admitted  by  the  said 
r,  G.  P.,  then  presiding  as  mayor,  to  give  their  votes  for 
and  on  behalf  of  the  said  defendant,  and  did  give  their 
votes  for  and  on  behalf  of  the  said  defendant,  and  the  same 
were  then  and  there  received  and  reckoned  as  votes  for 
the  said  defendant.  And  the  said  coroner  further  saith 
that  the  major  part  of  the  bui^esses  so  met  and  assembled 
and  present  at  the  said  last  mentioned  meeting,  who  had 
a  right  to  vote,  and  ought  to  have  been  admitted  and  re- 
ceived as  legal  voters  at  such  election  respectively,  voted 
and  tendered  their  votes  for  the  said  R.  B,  to  be  such 
mayor  as  last  aforesaid ;  and  the  said  R.  B.  had  then 
and  there  a  majority  of  legal  votes  in  his  favour,  to  be  such 
mayor  as  last  aforesaid,  and  then  and  there  ought  to  haVe 
been  declared  and  sworn  as  such  mayor,  8&c. ;  concluding 
with  a  verification.  Several  other  replications  substan 
tially  the  same.  Issue  upon  the  general  replications. 
Demurrer  to  the  special  replications,  assigning  for  causes, 
'^  that  the  same  several  respective  replications  do  not 
directly  deny  or  traverse  any  of  the  matters  contained  in 
the  same  several  respective  pleas  of  the  said  defendant, 
nor  confess  and  avoid  the  same ;  and  also  for  that  the 
same  several  and  respective  replications  do  not  directly 
answer  the  same  several  respective  pleas,  or  any  of 
them,  but  are,  respectively,  at  most,  argumentative  an- 
swers thereto ;  and  also  for  that  the  same  several  respec- 
tive replications  are  multifarious  and  double ;  and  also 
for  that  the  said  several  respective  replications  do  not 
contain  any  matter  upon  which  pertinent  and  conclusive 
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hsues  can  be  taken;  and  also  for  that  the  same  several        1325. 
respective  replications  contain  matter  of  evidence  and  not 
of  allegation,  and  that  all  the  matters  contained  in  the         \. 
same  several  respective  replications  might  be  given  in      Hi7gues.« 
evidence,  under  the  issues   before  joined  between  the 
parties  aforesaid;  that  the  same  several  respective  repli- 
cations lead  to  great  and  unnecessary  prolixity  of  plead- 
ing, and  are,  inf  other  respects,  evasive^  argumentative, 
insufficient,  and  informal/'    Joinder  in  demurrer. 

Campbell,  in  support  of  the  demurrer.      The  special 
replications  are  clearly  bad,  both  in  form  and  sobstante.  * 
They  tender  no  material  issue.     It  was  perfectly  impos- 
sible for  the  defendant  either  to  take  issue  upon  them,  or 
to  rejoin  to  them.     They  are  all  substantially  the  same,  / 

and  the  same  argument  will  apply  to  them  all.  Suppose 
the  defendant  had  rejoined  that  the  fifty  rejected  votes 
were  bad,  and  that  issue  had. been  found  against  HvA; 
still,  it  would  not  have  followed  that  he  was  improperly 
elected.  Suppose  he.  had  rejoined  that  the  thirty -eight 
admitted  votes  were  good,  and  that  issue  had  been  foutid 
against  him;  still,  it  woiild  not  have  followed  that  he  ha^ 
a  minority  of  good  votes.  Suppose  he  had  denied  the 
concluding  averment  of  the  replication,  that  the  other 
candidate  had  a  majority  of  good  votes ;  then,  he  would 
have  admitted  that  the  fifty  votes  were  good,  and  that  the 
thirty-eight  were  bad.  But  the  replication  in  effect  ad- 
admits  the  thirty-eight  votes  to  be  good,  for  it  states  the 
voters  to  be  burgesses  de  facto,  and  the  question  whether 
they  are  burgesses  de  jure  cannot  be  raised  in  this  mode. 
A  brief  examination  of  the  only  two  existing  authorities 
apon  the  subject  will  make  this  proposition  clear.  Sym- 
men  v.  Regem,  in  Error  (a),  was  a  writ  of  error  from  the 
Court  of  King's  Bench  in  Ireland,  in  quo  warranto,  and 

(a)  Cowp.  489. 
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one  of  the  questions  raised,  iiras,  whether  on  the  trial  of 
Th  K      '    ^^^  Tights  of  the  elected  to  a  corporate  franchise,  the- 
V,  rights  of  the  voters  to  their  corporate  franchise  could  be 

HuGBEs;'     gone  into.     Lord  Mansfield  said,  "  the  general  question 
has  never  been  fully  settled,  though  it  has  been  touched 
upon  in  many  cases.     But  this  is  settled,  that  no  corpo- 
rator is  bonnd  by  surprise  to  go  into  the  original  qualifi- 
cation of  any  corporator  in  possession,  who  voted  for  bitn 
at  his  election,  especially  without  notice."  The  case  was, 
however,  argued  a  second  time,  and  Lord  Mansfield  then 
aaid,  ^^  the  proposition  is,  that  the  Judges  on  this  inforina- 
^  tion,  should  have  done  exactly  what  he  ought  to  have 
done,  if  the  title  of  these  persons,  who  were  common- 
Gouncil-men  de  facto,  had  actually  been  in  question  before 
him  upon  quo  warranto.    They  were,  de  facto,  memhers^ 
of  the  corporation,  admitted,  swom,  and  in  the  actual- 
enjoyment  of  the  office.    The  question  is,  whether  the 
judge  collaterally,  at  the  trial,  ought  to  have  gone  into  the 
validity  of  these  men's  titles.   Could  the  mayor  have  gone 
into  it  at  the  election  i     It  is  very  clear  he  could  not" 
And  in  conclusion  his  lordship  addedj  **  the  present 
question  is,  whether,  in  a  quo  warranto  against  particular 
members,  you  can  go  into  the  title  of  other  corporators; 
de  facto;    and  we  are  clearly  of  opinion  you  cannot.'' 
Now,  that  is  a  decisive  authority  to  shew  that  the  repli- 
cations in  this  case  are  bad  with  respect  to  the  thirty-eight 
voters  alleged  to  have  been  improperly  admitted  to  vote, 
because   the  replications  themselves   admit  that  those: 
voters  were  burgesses  de  facto.  Rex  v.  JV.  Sinith(a)  was 
a  quo  M'arranto  for  exercising  the  office  of  mayor  of  the, 
borough  of  Colchester.    There  were  several  issues  there: 
firat,  whether  the  defendant  was  elected  by  the  then  mayor 
and  by  the  major  part  of  the  residue  of  the  aldermeu ; 
second,  whether  the  defendant  was  properly  sworn  in; 

(«)  5  M.  &  S.  271. 
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and  lastly,  whether  tl^e  person  who  presided  aud  acted  as 
mayor  at  the  election'  was  or  was  not  mayor  at  the  time. 
Lord  ElleiiboTough,  in  the  course  of  his  judgment,  said, 
*.  as  to  the  question^  whether  it  is  competent  to  impeach,      lli'o' 
iipoD    a    collateral  issue  concerning  the   rights  of  the 
^elected,  the  title  of  the  voter,  if  the  case  had  turned  upon 
it,  I  should  have  desired  further  time  for  consideration. 
The  language  of  Lord  Mansfield  in  Symincrs  v.  Regem 
is  certainly  very  strong;  but,  upon  the  conijictency  to  iii- 
ijuire  into  the  validity  of  the  election  of  Heilge  tlic  presid- 
ing officer  at  the  defendant's  election,  I  cniiiiot  enlertain 
a  doubt :"  and  Abbott,  J.  said,  that  with  reference  to  tlie 
first  issue  in  that  case,  he  could  not  distinguish   it  from 
Symmert  v.  Regem.     Upon  these  authorities,  then,  these 
replications  are  clearly  bad  in  law,  and  reason  and  Justice 
are  equally  decisive  against  them.     If  in  trying  tiie  right 
of  the   elected,  the  title  of  the  electors  could  be  gone 
into,  it  might  be  necessary  for  thedefendant  to  take  issue 
upon  the  right  of  every  individual  voter  named  iu  the  re- 
plication, and  the  result  would  be  an  infinity  of  issues  re- 
quiring a  length  and  labour  of  investigation  to  uhich  no 
Judge  or  jury  would  be  competent. 

G.  R.  Cross,  contri.  The  special  replications  are 
good  both  in  form  aud  substance.  As  respects  iheir  sub- 
stance, the  real  question  which  they  raise  undoubte(Uy  is, 
whether  a  relator,  when  inquiring  into  the  title  of  thel 
elected,  can  impeach  the  titles  of  the  electors.  TfaiBi.l 
question  comes  now.  for  the  first  time  before  the  Cour 
upon  the  record ;  it  has  never  been  decided :  indeed  i 
has  never  been  fully  and  directly  discussed.  'I'lic  firs 
case  in  which  it  is  alluded  to  is  Rex  v.  Lathitin  (a), 
'^hich  was  a  motion  for  a  quo  warranto  information. 
The  rule  was  made  absolute  on  perfectly  distinct  grounds, 
(a)  3  Burr.  1185. 
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but  this  point  having  been  touched  upon^  Lord  Mav^ 
field  said,  ''  the  crown  may  take  what  issues  they  think 
proper  to  shew  usurpation.  There  is  no  instance  of  pre- 
HuoHis.  eluding  the  crown  from  insisting  upon  any  objections 
that  they  shall  be  advised  to  take  issue  upon,  in  order  to 
shew  the  defendant  to  have  usurped  the  franchbe. 
Therefore,  we  neither  need  to  give,  nor  should  give,  any 
opinion  upon  the  other  points;  nor  does  the  line  seem  to 
be  fully  and  clearly  drawn  and  fixed,  where  die  rights  of 
the  electors  can  be  gone  into  at  all,  or  how  far  they  can 
be  gone  into,  on  the  trial  of  the  right  of  the  elected/^ 
Then  came  the  case  of  Symmers  v.  Regem,  where  the 
point  was  again  raised,  and  where  the  titles  of  the  rejected 
voters  were  to  a  certain  extent  taken  into  consideration, 
for  it  having  been  proved  that  some  of  them  had  been 
ousted  of  their  franchises^  evidence  of  their  restoration 
was  admitted.  It  is  true  that  evidence  of  their  having 
been  originally  illegally  elected  was  rejected.  Lord  Mans- 
Jield  being  of  opinion  that  the  rights  of  the  voters  to 
their  corporate  franchise  could  not  be  gone  into,  without 
notice,  either  on  the  record,  or  collaterally,  and  after  an 
undisputed  possession  of  ten  or  twelve  years.  He  laid 
great  stress  upon  the  want  of  notice,  and  upon  the  length 
of  possession,  and  it  should  seein  that  those  were  the 
main  grounds  upon  which  his  decision  was  founded ;  but 
neither  of  those  circumstances  applies  to  the  present  case, 
for  here  the  objection  appears  upon  the  record,  and  the 
voters  objected  to  are  all  recently  elected,  and  their  names 
are  all  set  out  in  the  replications.  The  next  case  is  Rex 
V.  Mein  («),  m  which  Lord  Kenyan  says,  ^^  It  is  objected 
that  the  titles  of  electors  cannot  be  impeached  through 
the  medium  of  the  elected,  and  the  case  of  Summers  v. 
Regem  has  been  relied  on ;  but  there  Lord  Mansfield  laid 
considerable  stress  on  the  voters  having  been  in  posses- 

(a)  3  T.  R.  596. 
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mn  of  their  franchises  for  twelve  years."    Immediately 

after  the  case  of  Rex  v.  Mein,  the  statute  52  Geo.  3.  c. 

.  f   t     t       '        lihe  King 

58,  entitled  ^'  Ad  Act  for  the  am^dment  of  the  law  m  ^, 

proceedkigs  upon  information  in  nature  of  quo  warranto/'      HuoHtt . 
was  passed ;  and  its  provisions  have  an  important  bearing 
upon  the  present  question.    After  providing,  by  s.  1,  that 
,the   titles  of   corporate  officers  shall  not  be  directly 
impeached  by  quo  warranto  information  after  an  enjoy- 
ment of  six  years,  it  goes  on  to  enact,  by  s.  S,  ^^  that  if 
any  person  against  whom  any  such  information  shall  be 
exhibited,  shall  derive  title  under  an  election,  nomination, 
&c.  by  any  person,  the  title  of  such  person  against  whom 
such  information  shall  be  exhibited,  shall  not  be  defeated 
or  affected  by  reason  or  on  account  of  any  defect  in  the 
tide  of  such  person  so  electing,  nominating,  Sec.  in  case 
9uch  person  under  whom  title  shall  be  derived  ^s  afore- 
said, was  in  exercise,  de  facto,  of  the  franchise  or  office 
in  virtue  of  which  he  was  so  elected,  nominated,  &c.  at  a 
period  six  years,  at  least,  previous  to  the  time  of  filii^ 
such  information,  and  his  title  shall  not  have  been  ques- 
tioned by  any  legal  proceeding  carried  on  with  effect." 
Now,  the  object  of  that  statute  being  to  protect  from  im- 
peachment or  question,  direct  and  indirect,  the  titles  of 
corporate  officers  after  an  enjoyment  of  six  years,  goes, 
inferentially,  far  to  shew  that,  before  the  statute  passed, 
the  legislature  considered  that  the  titles  of  such  persons 
inight  be  called  in  question  in  proceedings  similar  to  the 
•present;  and,  indeed,  if  before  that  time  the  law  had  pro- 
tected the  titles  of  electors  from  impeachment  through  the 
medium  of  the  elected,  the  latter  enactment  was  altoge- 
ther superfluous.     {Bayley^S*  Is  not  that  statute  con- 
fined to  the  presiding  officers  of  corporations  ?]     It  is 
submitted  not ;  the  words  are  very  general :  "  the  defen- 
dant to  any  information"  is  authorized  to  plead  the  sta- 
tute.    Hex  V.  W.  Smith  does  not  bear  upon  this  ques- 
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tion  ;  It  was  decided  upon  a  different  ground,  and  cannot 
be  regarded  as  an  authority  either  for  or  against  the  pre- 
sent argument,  llie  only  remaining  cases  are  two  of 
much  earlier  date,  iu  both  which,  however,  the  titles  of 
electors  were  inquired  into  without  any  objection.  The 
first  is  Foot  V.  Prow8e{a).  \^BayUy,J.  The  question 
there  was,  not  respecting  the  original  title  of  the  electors, 
but  whether  they  were  corporators  de  facto  at  the  time 
when  they  voted.]  The  question  tried  was,  whether  they 
were  at  that  time  corporators  de  jure.  {^Bayley,  J.  Per- 
haps so,  incidentally,  because  the  two  questions  were  so 
intimately  connected,  that  it  was  impossible  to  separate 
them  in  the  evidence.  The  electors  there  necessarily 
ceased  at  the  same  time  to  be  corporators  de  facto  and 
de  jure.]  Still  the  question  of  title  was  gone  into,  as  it 
was  also  in  Rex  v.  Hebden  (Jh).  Tliere,  on  an  informa- 
tion against  the  defendant,  as  bailiff  of  Scarborough,  be 
made  title  as  elected  under  the  bailiffship  of  Batty  and 
Armstrong ;  and  upon  issue  joined,  whether  they  were 
bailiffs  or  not,  a  record  of  a  judgment  of  ouster  against 
them  was  read  in  evidence ;  and  upon  motion  for  a  new 
trial  it  was  held,  that  it  was  properly  admitted,  and  a  new 
trial  was  denied.      These  cases  go  to  shew  that  the 

^question  may  be  entered  into,  and  if  so,  these  replications 
are  good  in  substance.  They  are  also  good  in  form. 
The  insertion  of  the  rejected  voters  was  necessary  in 
order  to  raise  the  issue  meant  to  be  tried,  namely,  whe- 
ther  the  majority  of  legal  votes  was  tendered  for  the  de- 
fendant or  for  the  other  candidate  ;  and  the  introduction 
of  the  names  of  the  parties  was  highly  beneficial  to  the 
defendant,  as  it  enabled  him  to  provide  himself  with  evi- 
dence respecting  them.     It  is  said  that  the  replications 

'  raise  an  infinity  of  issues,  but  the  fact  is  not  so :  for 

(«>  1  Str.  625 ;  2  Bro.  P.  C.  289.  S.  C. 
(6)  2  Str.  1109;  Andr.  889,  S.O. 
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though  there  are  several  disputed  facts  put  upon  the 
record,  they  all,  in  effect,  compose  bi^t  one  issue,  namely, 
whether  the  defendant  was  duly  eiected>  which  w^s  th^  v. 

real  issue  intended  to  be  tried,  Jiuphe^- 

Campbell,  in  reply,  was  stopped  by  the  Court, 

Bayley,  J.  (a) — ^This  information  calls  upon  the  de-* 
feudant  to  shew  by  what  authority  he  holds  the  office  of 
mayor  of  the  borough  of  Monmouth,  to  which,  he  pleads 
a  title  by  election  according  to  the  charter  of  the  borough. 
To  that  plea  the   prosecutor  might  have  replied  non 
debito  modo  electus,  and  have  compelled  the  defendant 
to  go  to  trial  upon  that  issue.     Instead  of  so  doing  he 
sets  forth  in  his  replication  the  names  of  thirty-eight  per-i 
sons  who,  he  alleges,  were  improperly  admitted  to  vote 
for  the  defendant,  and  the  names  of  fifty  other  persons 
who,  he  alleges,  tendered  their  votes  for  another  candidate 
and  were  improperly  rejected,  and  he  thereby  makes  it 
appear  that  the  other  candidate  had  the  majority  of  legal 
votes,  and,  theriefore,  that  the  defendant  could  not  have 
been  duly  elected.     He  arrives  at  last  at  the  simple  con- 
clusion of  non  debito  modo  electus,  which  was  the  .only 
proper  issue  to  be  taken  ;  but  he  arrives  at  it  circultously 
and  argumentatively,  and  not  by  the  correct  and  proper 
modes  of  pleading.     Where  the  electors  do  not  fill  an 
office  of  a  corporate  nature,  it  is  allowable,  and  indeed 
necessary,  to  question  their  titles  in  questioning  that  of 
the  elected,  because  there  is  no  other  mode  of  doing  it, 
and  that  is  the  principle  laid  down  by  Lord  Kenyon  in 
liex  V.  Mein :   but  there  is  a  sound  and  well  established 
distinction   in   that  respect   between    corporators    and 
others,  and  it  has  been  frequently  decided  that  the  titles 
of  corporators  cannot  be  tried  in   that  mode,  because 
,  (a)  ^Wo<^,'C.  J.  was  absent. 
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there  is  another  and  more  correct  mode  of  impeachbg 

them,  if  they  are  impeachable.    I  believe  this  is  the  first 
The  Kino  ,/,  "^  ,       ,  ,     ^         . 

^.  case  m  M'hich  an  attempt  has  been  made  to  raise  upon 

HoGHsSj  the  record  the  question  whether  peraons  exercising  cor- 
porate privileges  are  corporators  de  jure.  To  allow  such 
an  attempt  to  succeed  would  be  most  mischievous;  it 
would  throw  almost  insuperable  difficulties  in  the  way  of 
every  election^  and  the  time  consumed  in  the  subsequent 
investigation  would  render  it  impossible  ever  to  obtain  a 
&ir  and  legal  trial  upon  a  quo  warranto  information. 
The  cases  cited  on  the  part  of  the  prosecutor  do  not 
support  his  case.  Rex  v.  Latham  goes  no  way  towards 
deciding  the  question  either  way,  for  Lord  Mitn^ld 
there  treats  it  as  quite  unsettled.  Rex  v.  Hebden  is 
quite  distinct  from  this  case,  for  there  the  question  was 
as  tOvthe  title  of  persons  to  fill  particular  offices  in  virtue 
of  which  they  claimed  the  nomination  of  the  candidates; 
nor  does  that  case  establish  the  right  of  trying  the  title  of 
eleetors  even  de  facto :  the  utmost  it  sliews  is^  that  yon 
ipay  prove  the  question  to  have  been  previously  deter* 
ipined,  as  was  proved  there,  by  producing  a  judgment  of 
ouster  in  a  former  quo  warranto.  In  Symmers  v^.Regem 
the  issue  was  non  debito  modo  electus,  under  which  every 
inatter  which  can  legally  be  investigated  in  such  a  pro* 
ceeding  may  be  brought  into  question.  If  a  prosecutor 
were  allowed  to  shew  that  some  of  the  voters  were  un- 
qualified persons,  the  result  would  only  be  that  the 
defendant  had  not  been  duly  elected.  In  that  case,  there* 
fore,  all  such  evidence  was  admissible  as  could  properly 
be  admissible  upon  this  record,  and  yet  it  was  there  held 
that  the  titles  of  electors,  corporators  de  facto,  could  not 
be  impeached ;  and  the  decision  there,  in  my  opinion, 
proceeded,  not  upon  the  ground  of  want  of  notice,  or  of 
length  of  enjoyment,  but  upon  the  broad  principle,  that 
in  ^n  inquiry  into  the  right  of  the  elected,  you  cannot  try 
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tbe  rigbt  qI  the  elector,  beii^  a  corporator  de  fieicto.  Rex 
?.  Mtin  is  very  strong  aeainst  the  prosecutor  in  this  case^ 
tor  LoraKenyon,no  mean  authority  upon  such  a  subject,  9. 

there  coostders  it  as  settled  law,  that  the  title  of  electors  Hughes, 
cannot  be  questioned  in  an  information  against  the  elected^, 
except  where  there  is  no  other  mode  of  questioning  their 
tkle,  which  in  this  ^ ase  there  is ;  and  he  there  recognizes 
die  case  of  Symmers  v.  Regem,  and  distinguishes  it  from 
diatof  Rex  v.  Mein,  for  he  says,  ^'  It  is  objected  that  the 
titles  of  electors  cannot  be  impeached  through.tbe  medium 
of  the  elected,  and  the  case  m  Cowper  has  been  relied 
00,  but  there  the  elejitors  were  members  of  a  corporation^ 
whose  titles  might  have  been  questioned  in  quo  warranto 
mformations/'  These  cases  all  preceded  the  d£  Geo*  3. 
c.  58;  which,  in  my  view  of  it,  was  evidently  designed. 
Dot  to  alter  the  general  existing  state  of  things  in  corpo- 
fations;  certainly  not  to  extend  the  power  of  objecting  to 
the  titles  of  corporators,  but  to  afford  a  particular  protec* 
tion  to  the  presiding  officers  of  corporate  bodies,  and  to 
them  only,  leaving  the  general  law,  as  to  the  mode  c^  ti^* 
kigthe  titles  of  electors,  precisely  as  it  found  it.  Subs^* 
qaently  to  the  statute  came  the  case  of  Rex  v.  Smith, 
which  stands  upon  a  very  different  footing  from  the  pr^r 
sent.  There  the  defendant  had  been  elected  to  bis 
office  at  a  corporate  meeting  held  before  an  individual 
Acting  as  the  then  mayor,  and  unless  that  individual  was 
mayor  de  jure  at  the  time,  the  meeting  was  illegal,  and 
the  election  void.  Upon  that  ground  it  was  held  allow- 
able for  the  prosecutor  to  go  into  the  question  of  the  pre* 
siding  officer's  title,  but  it  by  no  means  follows  that  he 
would  have  been  allowed  to  question  also  the  titles  of 
the  electors.  Upon  the  whole,  therefore,  it  seems  to 
niC;  as  the  prosecutor's  object  by  these  replications  was 
to  rest  his  case  upon  the  fact  that  some  of  the  voters 
were  liable  to  ouster  at  the  time  of  the  defendant's  elec- 
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tion^  and  as  according  to  the  rule  of  law,  which  must  be 
considered  as  settled  ever  since  the  decision  in  Symmers 
V.  Regent,  that  question  cannot  be  raised  in  such  a  pro- 
ceeding, that  the  replications  in  this  case  are  bad,  and  that 
the  defendant  is  entitled  to  judgment. 

Ho L ROY n,  J. — It  is  a  fundamental  principle  in  plead- 
ing, applying  equally  to  replications  and  to  pleas,  that 
you .  must  either  confess  and  avoid,  or  traverse,  some 
material  fact.  The  material  fact  in  dispute  here  is,  whe- 
ther the  defendant  was  or  was  not  duly  elected,  which 
could  be  put  in  issue  only  by  a  direct  denial  of  the  validity 
of  the  election.  But  instead  of  doing  that,  the  prosecutor 
has  replied  a  variety  of  facts,  from  which  he  argumenta- 

tively  arrives  at  the  conclusion  of  non  modo  debito  elecUis. 

• 

Now  that  he  cannot  do,  and  upon  that  short  ground  I  am 
clearly  of  bphiion  that  these  replications  are  bad.  The 
question  of  title  de  facto  may  often  be  attended  by  subor- 
dinate questions,  very  nice  and  difficult  to  answer,  and 
may  sometimes  be  so  closely  blended  with  the  question 
of  title  de  jure,  as  to  render  their  separation  impracticable. 
Put  while  a  man  is  in  possession  of  an  office,  histitk 
cannot .  be  questioned  in  the  mode  here  attempted* 
When  judgment  of  duster  has  been  obtained  against  him, 
he  ceases  to  be  in  pEossession,  and  such  a  judgment,  if 
obtained  bon4  fide,  is  legitimate  and  conclusive  evidence 
against  him :  Rex  v.  The  Mayor  of  York  (a).  The  first 
objection/ however,  is  decisive  of  this  case,  and  upon 
that  our  judgment  must  be  for  the  defendant. 

JLiTTLEDALE,  J,  Concurred. 


Judgment  for  the  defendant. 


(rt)  5  T.  R.  66. 
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The  King  v.  M'Kay. 

Quo   warranto.       The    information!  slated    that   the  Quo  warranto 
borough  of  Stockbridge,  in  th^  county  of  Southampton,  for  the  office 
is  an  ancient  borough;  that  two  burgesses  now  srre,  and  of  bailiff  of 
for  ten  years  and  upwards  have  been^  elected  and  sent,  describing  it 
aod  of  right  ought  to  be  elected  and  sent,  to  serve  as  bur-  ^Ji  reat  u- ^^ 
gesses  of  and  for  the  borough  in  the  commons  in  the  par-  and  pre-emi- 
liamenjt  of  this  kingdom;   that  for.  and  dMring  all  that  the  borough 
time,  there  bath  been,  and  still  of  right  ought  to  be,  M^ithin.  touching  the 

*  *     rule  Qiid  PO" 

the  borough,  as  jappertaining  thereto,  one  bailiff  of  the.  vemment  of 
borough ;  that  the  office  of  bailiff  of  the  borough  now  is,  the  borough, 
and  for  and  during  all  the  time  last  aforesaid  hath  been,  an  tionand  return 
office  of  great  trust  and  pre-eminence  zmthin  the  borough,,  gervem^parii!^ 
touching  the  rule  and  government  of  the  borough,  and  the  ™«nt  for  the 
election  and  return  of  burgesses  to  serve  for  the  comnjtofts,  Pleas,averring 
iit  parliament  for  the  borough;   and  that  defi^ndant  did^- J^^*' ^^^^'"dant 

00  Sec.,  at  &c.,  use  and  exercise,  and  from  thence  con-,  pointed  to  the 
tiaually  hath  used  and  exercised,  without  any  legal  vyar-  ^^t^h'is"  that' 
raot,  royal  grant,  or  right  whatsoever,  the  office  of  bailiff  the  said  office 
of  Ae  borough,  &c.      Pleas,  first,  that  J.  F.  Barham,  touchingThe 
Esq«,  was  on  See.,  seised  in  fee  of  the  borough  and  manor  rule  and  go- 
of Stockbridge,  and  was  lord  of  the  same  borough  an4  the  borough.** 

manor,  and  of  the  court-leet  holden  in  and  for  the  same ;  General  renli- 
.  •  '.  cations,  tak- 

that  the  said  J.  F.  B,,  and  those  whose  estate  he  hath,  ing  issue  on 
from  time  immemorial  have  of  right  had  and  held,  and  tions^of  t?*' 
still  of  right  ought  to  have  and  hold,  on  Wednesday  next  pleas  except 
after  the  feast  of  Easter  in  every  year,  a  court-leet  in  and  ^^^  special ' 

for  the  borough  and  manor,  of  all  the  inhabitants  within  replications, 

settuig  forth 

several   different  customs  for  the  appointment  of  the  bailiff.      Demurrer  and 

joinder: — Held,Brst,  that  for  ''an  office  of  great  trust  and  pre-eminence  within  the 

borough,  touching  the  election  and  return  of  burgesses  to  serve  in  parliament,^ 

Quo  warranto  would  lie :  second,  that  defendant  not  having  traversed  that  part  of 

the  description,  had  admitted  it:  and  third,  that  the  genera/ replications  being  good, 

the  demurrer  to  all  the  replications  was  bad,  and  entitled  the  crown  to  judgmenc. 

Scmble  that  the  tpecial  replications  were  iKid; 
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the  borough  and  manor,  before  the  steward  of  the  borough 
and  manor,  or  his  deputy;  that  the  lord  of  the  borough 
The  KiKo     npj  manor  for  the  time  being,  during  all  the  time  last 
M*Kay,       aforesaid  has  had,  and  of  right  ought  to  have  had,  and 
the  said  J.  F.  B.  still  of  right  ought  to  have,  a  bailiff  of 
the  borough  and  manor,  for  the  receiving  of  the  rents^ 
relie£s,  amerciaments,  and  perquisites  of  courts  of  the  lord 
of  the  borough  and  manor,  and  to  do  all  other  things 
belonging  to  the  office  of  bailiff;  and  that  the  said  bailiff, 
during  all  the  time  last  aforesaid  hath  been,  and  of'right 
ought  to  have  been,  and  still  of   right  ought  to  be, 
appointed  yearly  and  every  year,  at  the  court-leet,  by  tbe 
steward  of  the  Court,  or  his  deputy,  on  behalf  of  the  lord. 
Averment,  that,  on  &c.  a  court-le^t  was  held,  and  defend- 
ant was  appointed  bailiff  by  the  deputy  steward,  mi 
thereupon  took  upon  himself  the  office  of  bailiff  of  the 
borough  for  the  year  next  ensuing,  '^  witho^ut  this,  that 
the  said  office  of  bailiff  in  the  said  information  above 
aientioDed,  lean  qffiee  tmching  the  rule  andg<wemmn* 
of  the  said  borough,  and  without  this  that  defendant  tbe 
«aid  office,  liberties  and  franchises,  in  the  information 
mentioned,  did  usurp  upon  our  lord  the  King,"  Sec.  There 
were  four  other  pleas,  each  varying  the  description  of 
the  mode  of  defendant's  appointment,  but  each  concluding 
with  precisely  the  same  traverse  as  the  first.     To  these 
pleas,    there   were,  first,   sixteen   general  replications, 
taking  issue  upon  all  the  facts  pleaded,  and  Especially 
upon  the  fact  of  the  lord  being  entitled  to  have  a  bailiff 
for  the  receiving  of  the  rents,  &c.;  and,  second,  thirty 
special  replications,  setting  forth  several  different  customs 
for  the  election  or  appointment  of  the  bailiff.     No  one  of 
the  replications  took  notice  of  the  traverse  in  the  pleas. 
The  defendant  then  demurred  to  all  the  replications,  and 
assigned  for  causes  of  demurrer,  '^  that  it  does  not  appear, 
nor  is  it  shewn  in  or  by  any  of  the  said  pleas  above  pleaded 
in  reply,  that  the  said  office  of  bailiff  of  the  said  bor6n]|h 
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and  manor  is  a  public  (gffice  touching  or  concernmg  the 

government  of  the  said  borough,  or  an  office  for  the  use 

and  exercise  of  which  our  said  lord  the  King  will  or  ought  ^ 

to  sue,  harass,  or  vex  the  said  defendant;  but,  on  the      M^Kat. 

contrary  thereof,  it  appears  by  the  several  pleas  pleaded 

by  the  said  defendant,  and  by  the  several  pleas  pleaded  in 

reply,  that  the  said  office  is  a  private  office  of  the  lord  for 

the  receiving  of  die  rents,  &c.,  of  the  said  lord  of  the 

borough  and  manor,  and  not  an  office  touching  Qie  rule 

and  government  of  the  said  borough."    Joinder  in  de« 

murrer. 

Merewether,  in  support  of  the  demurrer.    The  real^ 
and  only  question  in  this  case  is,  whether  this  is,  in  the 
words  of  Lord  Kenyon  in  Rex  v.  Mein  (a),  an  office  of 
magnitude  sufficient  for  the  Court  to  take  notice  of  by 
way  of  information  in  the  nature  of  quo  warranto.     On 
the  part  of  the  defendant  it  is  confidently  submitted  that 
it  is  not.    The  case  just  cited  will  be  relied  on  contrj^ 
but  the  language  of  Lord  Kenyon,  when  describing  the 
nature  of  the  office  there,  does  not  apply  to  the  office  here^ 
Tlie  defendant  there  was  portreeve  of  a  borough  and 
manor,  and,  as  such,  returning  officer  of  the  borough; 
and  Lord  Kenyon  said,  ^^  a  portreeve,  ex  vi  termini, 
implies  a  public  peace  officer ;   and  he  is  here  clothed 
with  that  very  important  constitutional  office  of  returning 
officer:  that  is  perfectly  sufficient  to  bring  him  within  the 
scope  of  this  information."     So  it  was  held,  in  B,exv. 
Bingham  (6),  that  a  quo  warranto  information  would  lie 
against  the  bailtif  of  a  borough  and  manor,  who,  being  a 
prescriptive  officer  and  mepiber  of  the  court-leet,  had 
power  to  summon  and  select  the  jury;   because,  such  a 
discretionary  power  is  a  material  and  important  function 
in  the  administration  of  justice.     But  here,  the  office  is 
(fl)  3  T.  R.  596.  •  (6)  2  East,  308. 
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not  one  which  concerns  the  government  of  the  borough, 
nor  the  administration  of  public  justice ;  it  is  in  fact  a 
V.  private  office^  and  as  such  does  not  come  within  the 

M  Kat.       scope  of  a  quo  warranto  information;  Rex  v.  Boy  la  {a). 

Carter y  contrd.  This  is  an  office  of  a  public  andcon- 
tii^uing  nature^  and  faffing  within  the  general  principles 
acted  upon  in  the  descriptions  given  in  the  cases  cited  on 
the  other  side,  and  which  are,  indeed,  authorities  in  favour 
of  this  proceeding.  But  even  if  it  were  not  an  office  for 
which  a  quo  warranto  information  would  lie,  still  the  de- 
fendant cannot  now  take  that  objection,  for  he  has 
estopped  himself  from  so  doing  by  having  demurred 
jointly  to  all  the  replications.  The  defendant  has  put 
upon  the  record  no  less  than  five  pleas;  he  must>  there- 
fore, have  obtained  the  leavie  of  the  Court  to  plead  double; 
and  having  done  so,  and  filed  one  demurrer  to  all  the  re- 
plications, he  has  admitted  that  the  information  will  lie, 
and  cannot  now  withdraw  that  admission.  [JBc/y/ey,  J.  It 
is  not  made  clearly  to  appear  that  the  office  described  in 
the  pleas,  and  to  which  the  defendant  avers  that  he  has 
been  duly  elected,  is  the  same  office  described  in  the  in- 
formation.] It  certainly  is  not,  and  in  that  point  of  view 
the  pleas  are  no  answer  to  the  information. 

Bayley,  J. (6) — It  was  decided  in  the  case  of  the 
borough  of  Horsham^  H.  30  Geo.  3,  (c),  that  an  infor- 
mation in  the  nature  of  a  quo  warranto  would  lie  against 
a  person  claiming  to  have  a  right  of  voting  by  virtue  of  n 
burgage  tenement:  I  have  therefore  no  doiibt  that  the 
present  office,  qualified  as  it  is  by  the  plea,  is  neverthe- 
less an  office  for  which  an  information  in  the  nature  of  a 

(fl)  2  Ld.  Rayra.  1559.  (6)  Ahhotty  C.  J.  was  absent, 

(f)  ST.  R.  299.  in  no<«. 
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quo  warranto  will  well  lie.  The  information  states  that 
etbe  borough  of  Stochbridge  is  an  ancient  borough^  that  it 
sends  two  members  to  parliament,  that  there  has  been,  ^ 

4uid  ought  to  be,  as  appertaining  to  the  borough,  one  M'Kat. 
bailiff,  and  that  the  office  of  bailiff  is  an  office  of  great 
truist  and  pre-eminence  within  the  borough,  touching  the 
rule  and  government  of  the  borough,  and  touching  the 
election  and  return  of  members,  of  parliament  for  the 
borough.  The  defendant  pleads,  specially,  several  facts, 
shewing  his  title  by  way  of  inducement,  and  concludes  by 
traversing,  first,  in  a  formal  manner,  his  usurpation  of  the 
office,  and  secondly,  as  he  intends,  in  a  substantial  inan- 
ner,  the  relator|s  description  of  the  office.  By  this  tra- 
verse the  defendant  has  limited  the  operation  of  his  plea, 
and  has  rendered  it  an  answer  to  that  part  only  of  the 
information  which  he  has  specified  in  his  traverse.  The 
matters  of  inducement  to  the  traverse,  which  make  up 
the  rest  of  the  plea,  furnish  no  answer  to  the  other  parts 
of  the  information ;  in  the  present  state  of  the  record 
they  stand  unanswered :  they  could  be  answered  only  by 
a  distinct  plea.  What  then  is  the  effect  of  the  defend* 
ant's  traverse?  Merely,  to  take  out  of  the  information 
all  that  the  traverse  includes,  namely,  that  the  office  is 
one  ^'  touching  the  rule  and  government  of  the  borough." 
But  taking  those  words  out  of  the  information,  what  is 
the  office  then?  The  information  still  describes  it,  and 
the  plea  admits  it  to  be, ''  an  office  of  trust  and  pre-emi- 
nence, touching  the  election  and  return  of  members  of 
parliament."  Then  is  that  an  office  for  which  a  quo 
warranto  will  lie?  I  am  of  opinion  that  it  is.  It  is  not 
necessary  in  informations  of  this  nature  to  set  out  the 
particular  duties  of  the  office,  it  is  sufficient  to  set  out  so 
much  as  makes  it  appear  that  the  office  is  a  franchise 
granted  by  the  crown.  Now  all  the  offices  in  a  borough 
must  originally  have  been  created  by  a  charter  from  the 
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.  1 825.  crowQj  80.  that  the  -poly  quci^tiop  is  whether  thb  is  a  Uberty 
or  franchi$^4  It  seeing  to  mid,  upon  the. authorities  cited, 
that  it  is.    In  Rex  Y*  Mew,  Lord  Keni^on  said  that  a 

MICat.  portreeve  was  ci$  vi  termini  a  public  peace  officer^  though 
he  held  that  the  inforoiatim  would  lie  in  that  case  upon 
the  ground  of  his  beiog  reUmiiog  officer  of  the  borough; 
and  Rex  y.  Horsham  goes  still  further,  and  is  ^  nuicli 
stronger  case  than  the  present.  The  present  ioformatioB 
does  not  state  in  terms  that  the  bailiff  is  returning  officer 
of  the  borough,  but  I  think  it  states  as  mujcb  in  effect,  for 
it  seems  to  me  impossible  to  conceive  that  any  one  cao^ 
with  relation  to  a  bordugbi  hold  an  office  touching  the 
return  of  members  of  parliament,  except  the  returning 
officer. .  Upon  these  grounds  it  -appears  to  me  that  this 
is  an  office  for  which  quo  warranto  will  lie,  that  the  de- 
fendant's traverse  is  no  answer  to  the  information,  and, 
consequently,  that  the  crown  is  entitled  to  judgment. 

HoLROYD,  J«-^I  am  of  tife  same  opinion.  At  ail 
events  the  crown  is  entitled  to  Judgment  upon  the  general 
replications.  The  defendant's  plea  attempts  too  muck 
It  sets  up  two  grounds  of  defence*  First,  that  he  was 
duly  elected  or  appointed,  and  second,  that  he  was  not 
ia  public  officer*  If  the  traverse  had  extended  over  the 
whole  of  the .  description  .ui  the  information,  either  of 
those  grounds-  of  defence  would  have  been  good,  and  the 
plea,  consequently,^  would  have  been  bad,  for  duplicity. 
But  the  plea  .admits  that  the  office  is  one  touching  the 
election  and  r^um  of  members  of  parliament,  and  being 
sOf  it  is.  a  public  office,  for  which  a  quo  warranto  wfll 
lie. 

Little  DALE,  J. — I  am  inclined  to  think  that  the 
special  replications  are  bad,  because,  instead  of  confess 
sing  and  avoiding  the  plea,  or  denying  it,  which  if  thjB 
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plea  is  good  u{>Qn  tbe  face  of  it  tbey  ought  to  do,  they 
9et  up  a  different  mode  of  electioD;  a  sort  of  pleading 
which  might  be  protracted  to  an  endlless  length.  The  "  v* 
defendant^  however^  has  demurred  to  all  the  replications^  M*Kat. 
general  and  special,  which  he  clearly  cannot  do ;  the 
demurrer,  therefore,  cannot  be  supported,  and  upon  the 
whole  of  the  pleadings,  as  tl^y  appear  upon  this  record, 
.1  agree  that  our  judgdient  must  be  for  the  crown. 

Judgment  for  the  crown« 


The  K1N6  V.  Rabbitts  and  othera« 

jlHE  defendants^  John  Rabbitts  the  elder,  John  Rab-  An  order  and 

bitts  the  younger,  and  William  Parsons,  had  been  con-  adjudic^toon, 
-  .  .  founded  on 

victed  by  two  justices  on  the  statute  11  Geo.  2.  c.  19»  11  G.  3.  c.  19. 

s.  4 ;  the  first.named  defendant  of  having  fraudulently  and  J  iLntlv  and* 
clandestinely  removed  goods  from  his  farm  to  prevent  a  claudestinely 
distress  for  rent  due  to  his  landlord,  and  the  other  de-  goods  and 

fendants  of  aiding  and  assisting  him  in  the  removal,  and  in  chattels,  not 
<         ~  '  .  exceeding  the 

default  of  paying  double  the  value  of  the  goods  removed,  yalue  of  50/., 

were  committed  to  the  house  of  correction  at  Shepton  ^  ^^^}   *    "* 

*  tress  for  rent, 

Mallett,  in  the  county  of  Somerset,  for  six  months,  there  need  not  enur 
to  be  kept  to  hard  labour,  unless  the  sum  awarded  was  ^S^he  ner!^ 
sooner  paid.    The  order  and  adjudication  of  the  justices  ticular  goods 

\  rr  r   U         '  ^^^  chattels 

was  to  the  effect  followmg  ;  alleged  to  have 

County  of  Somerset,  to  wit. 
Whereas  John  Rabbits  the  elder,  of  Sec.  hath  been 
duly  charged  before  us,  two  of  his  Majesty's  justices  of 
the  peace  for  the  said  county,  (residing  near  the  place 
where  the  goods  and  chattels  hereafter  mentioned  were 
found,  and  not  being  interested  in  the  lands  or  tenements 
from  whence  the  same  were  so  removed,)  with  having 

V  t        '  * 
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fraudulently  and  clandestinely  removed  and  confveyed  away 
-his  goods  and  chattels,  not  eaceeding  the  value  of  fifty 
pounds,  from  a  farm,  lands  and  premises,  called  See.  in 
&c.  now  or.  late  in  the  occupation  of  him  the  said  Jo  Aft 
JlabbittB  the  elder,  to  prevent  A.B,,  at  the  time  of  suck 
f  emoval  and  conveying  away  being  the  landlord  of  the  said 
John.Rabbitts,  from  distraining  the  said  goods  and  chat- 
tels for  arrears  of  rent  then  due  to  him,  the  said  ji..B., 
for  the  said  farm,  lands  and  premises.  And  whereas  JVil- 
Ham  Parsons,  of  8u:.  and  John  Rabhitts  the  younger,  of 
&c.  have  been  also  duly  charged  before  us  with  having 
wilfully  and  knowingly  aided  and  assisted  the  said  John 
Rabbitts  the  elder,  in  so  fraudulently  and  clandestinely  re- 
moving and  conveying  away  the  said  goods  and  chattels, 
and  in  concealing  the  sao^.  And  we  the  said  justices 
having  summoned  the  parties  concerned^  and  examined 
the  fact  and  all  proper  witnesses  upon  oath,  and  it  appear- 
ing and  being  fully  proved  before  us  that  the  said  John 
Rabbitts  the  elder  did  so  fraudulently  and  clandestindy 
remove  and  convey  away  the  said  goods  and  chattels  as 
aforesaid,  not  exceeding  the  value  of  fifty  pounds,  and 
being  of  the  value  of  twenty-one  pounds ;  and  it  also 
appearing  and  being  fully  proved  before  us  that  the  said 
W.  P.  and  J.  R.  the  younger,  and  each  of  them,  wilfully 
and  knowingly  aided  and  assisted  the  said  J.  22.  the  elder; 
in  so  removing  and  conveying  away  the  said  goods  and 
chattels  as  aforesaid,  and  in  concealing  the  same,  we,  the 
said  justices,  do  therefore,  this  8cc.  determine  and  adjudge 
that  the  said  J,  R.  the  elder,  W.  P.  and  J.  R.  the  younger, 
respectively  are  guilty  of  the  offences  with  which  they 
are  charged  as  aforesaid,  and  that  they  are  hereby  con- 
victed thereof.  And  we  do  hereby  order  and  adjudge 
th^m  to  pay  the  sum  of  forty  •two  pounds,  being  double 
the  value  of  the  said  goods  and  chattels,  to  the  said 
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ji.  B.  or  his  bailiff,  Bervant  or  agent,  on  or  before  the 

Sec. 

Given  under  our  hands  &c. 

'  -  • 

Jeremy  now  moved  for  writs  of  habeas  corpora  to 
bring  up  the  bodies  of  the  defendants  from  the  house  of 
correction  at  Shepton  MaUett,  for*the  purpose  of  being 
discharged,  for  an  alleged  defect  appearing  on  the  face  of 
die  justices'  order  and  determination,  above  set  forth; 
The  objection  to  the  order  is,  that  though  it  professes  to 
enumerate  and  describe  the  goods  and  chattels,  supposed 
to  have  been  fraudulently  and  clandestinely  removed,  yet 
it  does  not  do  so  in  fact.  The  order  recites  that  Jakfi 
Rabbiits  the  elder  had  been  duly  charged  before  the 
justices  with  having  fraudulently  and  clandestinely  re- 
moved the  goods  and  chattels  ^^  hereafter  mentioned  ;'f 
but  there  is  afterwards  no  mention  of  any  particular  goods 
and  chattels.  Undoubtedly,  as  a  mere  order,  which  'a 
proceeding  on  the  11  Geo.  2«  c.  19>  s.  4.  has,  in.  Rex  v; 
JBissex  (a),  been  held  to  be,  it  is  not  subject  to'athe 
same  strict  rules  of  construction  as  a  conviction  would 
be ;  but  it  is  submitted,  that  the  order  ought  specifically 
to  enumerate  and  describe  each  article  of  goods  supposed 
to  be  clandestinely  taken  away,  and  also  to  state  the  value 
of  each.  Now,  the  sole  dispute  between,  the  parties  in 
this  case  was,  to  whom  the  goods  taken  away  really 
belonged.  It  was,  therefore,  of  the  last  importance  that 
the  goods  should  be  specifically  enumerated  and  described, 
in  order  that  the  defendants  might  have  the  advantage  of 
trying  that  question  upon  appeal.  But,  by  this  mode  of 
stating  the  order  and  adjudication,  they  are  concluded, 
and  have  no  other  mode  than  the  present  of  taking  advan- 
tage of  the  objection.    In  Rex  v.  Bissex  there  was  a  spe- 

(a)  Sayer,dp4.  See  1  Salk.369;  Str.  996;  id.  630;  2  Ld.  Bayra. 
1406;  and  1  Burn)  24th  ed.  by  Chetwynd,  876,  et  seq. 
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cific  enumeration  and  description  of  the  goods  and  chattels^ 

in  the  following  form  :  "  that  is  to  say,  two  cows,  ooe 
The  KitfO 

V.  heifer,  and  ten  hundred  weight  of  cheese."    The  same 

ttABBiTTS.  mQ^g  Qf  specification  ought  to  have  been  observed  in 
this  instance.  He  was  proceeding  to  advert  to  the  merits 
of  the  case,  when 

Abbott,  C.  J.  said — The  merits  are  quite  beside  the 
present  question.  The  statute  does  not  require  that  the 
justices  shall  specifically  enumerate,  and  seta  value  upon 
each  article  supposed  to  have  been  fraudulently  and  claiH 
destinely  removed,  and  therefore  I  think  it  is  unnecessary 
for  them  so  to  do.  Indeed,  it  would  be  most  unreason* 
able  to  expect  such  an  enumeration  and  valuation.  It 
was  competent  for  the  defendants  to  have  proved  before 
the  justices  that  the  goods  and  chattels  removed  did  not 
belong  to  Rabbitts  the  elder;  and  if  they  neglected  so 
to  do,  it  was  their  own  fault.  The  question  for  us  te 
decide  is,  whether  the  justices  have  shewn,  upon  the  face 
of  the  order,  sufficient  matter  for  their  jurisdictioui  and 
have  confined  themselves  within  their  jurisdictioni  I 
think  they  have.  All  that  they  are  required  to  do  by  die 
act  is  to  find  the  value,  but  not  to  specify  the  particular 
goods  in  the  order.  Here  they  found  the  value,  and  we 
are  bound  to  presume  that  the  justices  have  done. right  in 
doing  that  which  they  have  authority  to  do.  I  see  no 
objection  to  the  order,  and  if  the  defendants,  have  anj 
other  remedy,  it  is  not  by  this  mode  of  proceeding. 

Bayley,  J. — I  am  of  the  same  opinion.  The  form  of 
the  order  follows  that  given  in  Burn^s  Justice,  which  ap- 
pears to  me  to  be  unobjectionable  (a). 

HoLROYD  and  Littledale,  J.s,  concurred. 

Writs  refused. 

(a)  See  1  Burn,  a4th  ed.  by  Chetwynd,  903;  Rex  v.  MiddUhursif 
1  Burr.  399. 


rAtmtr  T£RSi,  sixth  oz6.  i^. 


The  King  v.  The  Justices  of  Somersetshire.      «    •     ^^    ^ 

Section  80.  of 
f\%T    I       •  •  '^®  General 

v^N  shewing  cause  against  a  rule,  ttisi,  which  had  been  Highway  Act, 

obtained  for  removing  into  this  Court  by  certiorari  an  ihi?h  ukes^' 

order  of  justices  at  petty  sessions  for  the  allowance  of  the  awa;^the  certi- 

accounts  of  the  surveyor  of  highways  for  a  parish  in  the  extend  ?oca"es 

county  of  Somersetf  for  the  purpose  of  having  the  same  ^,^^^^  the  jus- 
quashed,  the  question  was,  whether  the  certiorari  was  sionsact 

takten  away  by  the  provisions  of  the  General  Highway  our'Im^^c-' 

Act,  13  Geo,  3.  c»  78.  S.  80.  tion.    There- 

fore, where  the 
justices  at 
Adam  shewed  cause.     The  certiorari  is  clearly  taken  P^^^y  sessions 

.      .  .  ,       ,  .         vi.    1  .  .       niade  an  order 

away  m  this  case  by  the  operation  of  the  80th  section  for  the  allow- 

of  the  General  Highway  Act.     That  section  expressly  anceof  theac- 

,  r         ^  counts  of  a 

declares,  that  ''  no  proceedings  to  be  had  oi'  taken  in  surveyor  of 

pursuance  of  this  act  shall  be  quashed  or  vacated  for  ^*hich*ac- 
nvant  of  form,  or  removed  by  certiorari  or  any  other  writ  counts  had 
or  process  whatsoever  (except  as  hereirtbcfore  men-  been  verified  ^ 
tioned),  into  any  of  his  Majesty's  Courts  of  Record  at  l^f^f®  o°« 

.  justice,  pursu- 

fVestminsterJ*    The  exceptions  there  alluded  to  are  con-  ant  to  the 
taioed  in  the  24th  section,  and  apply  exclusively  to  cases  requisites  of 

'  rr  ^  J    ^  section  48  of 

ef  presentments  of  roads  out  of  repair  by  justices  on  the  act:— 
their  own  view;  consequently,  this  not  being  one  of  the  they 'acted 
excepted  cases  must  fall  within  the  general  rule.    In  wholly  without 
JRear  V.  Casson  (a)  it  was  held  that  certiorari  did  not  lie  that  their  *' 
to  remove  an  order  made  by  two  mstices,  and  confirmed  ^^^^^  ^^f.  "**' 

.  /.       ji  a  proceeding 

by  the  sessions,  for  diverting  a  road,  professedly  under  the  had  pursuant 
authority  of  the  General  Highway  Act;  and  in  Rex  v.  2  he  ^nd^'co^n^- 
Justices  of  St.  Alhan*s{b)  it  was  held  that  certiorari  did  quently,  that 

certiorari  l&v 

notiie  to  remove  the  appointment  of  a  surveyor  under  ^^  remove  it 
tiie<3eiieral  Highway  Act.    Upon  these  authorities  it  is  into  this 

^        -^  '^  Court,  for  the 

(fl)  Ante,  vol.  i.  486.  (6)  Ante,  vol.  ii.  521.  purpose  of 

^  y  '  \  /  y  having  It 

quashed. 
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manifest  that  the  certiorari  does  not  lie  in  this  case^  and 
,-.    ^  this  rule  consequently  must  be  discharged. 

of  Campbell,  contrd.      The  Court  has  jurisdiction  to 

Somerset-  grant  the*  certiorari  prayed  for  in  this  case,  and  wil^feel 
itself  bound  to  exercise  it,  because  there  is  no  other 
remedy  against  this  order.  The  order  was  made  at 
the  petty  sessions,  without  any  previous  examination  of 
the  accounts  by  a  justice.  Now  unless  the  accounts 
have  first  been  examined  by  a  justice,  and  verified  before 
him,  the  petty  sessions  have  no  power  to  make  an  order 
for  their  allowance,  for  that  preliminary  step  is  expressly 
required  by  the  48th  section  of  the  act;  consequently, 
the  petty  sessions  had  no  jurisdiction  to  make  this  order, 
and  the  order  is  not  a  proceeding  had  or  taken  in  pur- 
suance of  the  act,  and  may  be  removed  by  certiorari. 
IJbbottfCJ.  If  they  had  no  jurisdiction,  the  order  may, 
perhaps,  be  properly  treated  as  a  nullity;  and  then  there 
would  be  no  necessity  for  a  certiorari.]  A  certiorari  b 
still  necessary,  because  as  no  appeal  lies  to  the  quarter- 
sessions  against  the  allowance  of  the  accounts  of  tbe 
surveyor  of  highways.  Rex  v.  The  Justices  of  the  We^ 
Riding  of  Yorkshire  (a)  and  Rex  v.  Mitchell  (6),  unless 
the  certiorari  remains,  there  is  no  remedy  at  all  against 
such  an  order,  however  irregular  or  illegal  it  may  be. 

Abbott,  C.  J. — It  seems  to  me  that  the  ru}e  for  a 
certiorari  obtained  in  this  case  ought  to  be  made  abso- 
lute. The  cases  last  cited  are  decisive  to  shew  that 
there  is  no  appeal  to  the  quarter-sessions  from  the 
allowance  of  the  surveyor's  accounts,  either  by  a  single 
justice  or  by  the  justices  at  petty  sessions;  therefore, 
unless  the  certiorari  remains  where  the  justices  at  petty 

(fl)  5  T.  R.  639.  (b)  5  T.  R.  701. 


The  King- 
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see^idnft  act '  wMioul  juiisdiction,  a  i>arty  aggrieved  hf 

their  act  will  be  absolutely  without  remedy.    Now  in  the 

former  of  those  cases  it  was  said  by  Grose,  J.,  speaking 

of  the  General  Highway  Act,  **  the  clause  which  takes  The  Justices 

away  the  certiorari,  does  not  extend  to  a  case  where  the     Somerset- 

justices  at  sessions  acted  wholly  without  jurisdiction;"        shibe. 

and  we  ourselves  in  the  very  recent  case  of  Rex  v.  Ca«- 

son  (a)  quashed  the  writ  of  certiorari  upon  the  ground 

that  the  order  there  was  a  proceeding  taken  in  pursuance 

of  the  act.     In  this  case  it  seems  to  me  that  the  justices 

having  acted  wholly  without  jurisdiction,  the  order  so 

iriade/by  them  is  not  a  proceeding  taken  in  pursuance  of 

the  act^  and  consequently  that  the  clause  taking  away,  the 

certiorari  does  not  apply  to  this  case.     For  these  reasons 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 

The  other  judges  concurred. 

Rule  absolute. 

(a)  Ante,  vol.  i.  486. 


Pickering  v.  The  Bishop  of  Chester. 

i 

1  HE  plaintiff  in  this  case  had  obtained  a  rule  nisi  for  a  This  Court 
.      -        ^.         .  ^  .  J.  1  •  1  ''ill  not  grant 

wnt  of  certiorari  to  remove  the  proceedings,  which  were  a  certiorari  to 
byquare  impedit,  from  the  Court  of  Great  Session  at  remove  pro- 
Chester  into  this  Court,  upon  an  affidavit,  stating  that  the  quare  impedit 
plaintiff's  case  depended  upon  the  construction  of  two  of^OrettS^^' 
acts  of  parliament,  and  therefore  that  questionsv  of  law  s\oi\  m  Chester 
must  arise  upon  the  trial;  that  the  defendant  had  pleaded  Qf^^f^  where 

several  very  special  pleas,  which  raised  questions  upon  » special  ver- 
dict is  ex- 
pected to  be  found;  the  proper  course  is  to  remove  the  special  verdict,  when  found, 
into  this  Court  by  writ  of  ^rror. 
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the  construction  of  several  deeds ;  that  in  all  probalntitjf 
_  a  special  verdict  would  be  found ;  and  that  the  applica^ 

PlOKEAIKO       .  1     ^       ,  , 

«.  tion  was  not  made  for  delay. 

The  Bishop  of 
Che»tca. 

CrosSf  S&ijt.  and  «/•  Williams  now  shewed  eause^  and 

contended  that  the  rule  must  be  discharged  on  two 
grounds.  First,  tha};  this  being  a  real  action,  acluidly 
pending  in  a  court  which  was  of  itself  a  superior  court, 
and  of  competent  jurisdiction  to  try  the  cause  and  all 
matters  of  law  arising  in  it,  this  Court  had  no  jurisdiction 
to  remove  the  proceedings  by  writ  of  certiorari;  and 
second^  that  as  it  was  likely  that  a  special  verdict  woald 
be  found,  the  regular  and  proper  course  was  to  wait  till 
that  verdict  bad  been  found,  and  then  to  remove  the  spe- 
cial verdict  into  this  Court  by  writ  of  error.  They  cited, 
on  the  first  point,  Gilb.  Exec.  201^  2.  and  Williams  v. 
Thomas  (a),  and  on  the  second,  Fox  v.  77ie  Bishop  of 
Chester  (6). 

G.  Marriott^  contrd.  The  application  was  made  un- 
der the  authority  of  the  new  Welch  Judicature  Act, 
5  Geo.  4.  c.  150,  under  which  it  is  plain  that  this  Court 
has  jurisdiction  to  remove  the  proceedings  in  this  case 
by  certiorari.  The  preliminaries  required  by  that  act 
have  all  been  performed,  and  therefore  the  course  adopted 
is  perfectly  regular.  Unless,  therefore,  the  Court  are  of 
opinion  that  the  grounds  set  forth  in  the  plaintiff's  affif 
davit  are  insufficient  to  warrant  the  application,  they  wiU 
not  hesitate  to  .make  this  rule  absolute. 

Abbott,  C.  J« — I  am  of  opinion  that  the  ground?  set 
forth  in  the  plaintiff's  affidavit  are  insufficient  to  warrant 
his  present  application;  and  I  think  the  best  course  will 

(a)  Doug.  750.  (n.  2.)  (b)  4  D.  &  R.  03. 


TillNJTY  TSEH^  SIXTH  0£0«  j[V.  27? 

be  for  jbiili  to  await  the  finding  of  the  special  inerflicl^  mi       TB^. 

then  to  remoyo  it  into  this  Court  in  the  jregular  way,  by       ^'"^^^^^ 

wnt  of  error,  by  which  means  all  questions  of  law  arisifig  ^^ 

in  the  case  may  be  fully  discussed  and  properly  decided;  TheBiwopof 

Such  a  course,  will  certainly  be  for  the  interest  of  both 

partiesy  for  if  we  were  to  grant  the  writ  of  certiorari,  all 

the  proceedings  would  be  removed,  and  all  the  costs 

already  incurred  must  be  incurred  a  second  time,  for. the 

plaintiff  would  have  to  declare  de  novo  (a).    It  seems  to 

me,  therefore,  that  we  are  doing  the  best,  for  the  plaintiff 

by  discharging  this  rule. 

« 

The  other  judges  concurred. 

Rule  discharged. 

(a)  See  Tidd,  424,  et  seq.  8th  ed. 


Woodcock  v,  Gibson  and  others, 

« 

xRESPASS  for  breaking  and  entering  plaintiff  ^s  close^  Two  overseers, 
called  the  Garden,  in  the  parish  of  Thorp,  cutting  the  P"®,^^^^^"' 
vegetables,  &c.    Pleas,  first,  not  guilty.    Second^  liberum  churchwarden, 
tenementum  in  defendant  Gibson  and  one  Joseph  Taylor,  i^^^^^^t^^ 
then  being  the  sole   churchwarden   of    the  parish  of  corporate 
Thorp.    .Third,  liberum  tenementum  in  Gibson  and  Tay^  meaningof  the 

for,  as  and  then  being  the  overseers  of  the  poor,  and  ^^  Geo.  3.  c. 

■ i3*  s»  IT f  aD(i 

Taylor  then  being  the  sole  churchwarden  of  the  said  the  parish  pro- 
parish  of  Thorp.  Replications,  to  each  plea  respectively,  P®""^?  ^^  "*** 
that  the  dose  belonged  to  plaintiff^  and  not  to  Gibson 
and  Taylor  modo  et  form&.  Issue  thereon.  At  the 
trial  before  Best,  C;  Jk  at  the  Lincoln  summer  assizes? 
1824,  the  trespass  having  been  admitted,  it  was  proved 
on  the  part  of  the  defendants,  that  the  locus  in  quo  was 


Woodcock 
Gibson. 
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the  propoty  of  the  parish;  that  Gilwm  lOid  Tayhr 
were  appointed  overseers  of  the  poor  on  the  dtb  of 
Jprilf  1823;  that  Taylor  y/zs  appointed  sole  cbtirch- 
warden  oa  the  29d  of  the  same  month;  and  that  it  was 
the  custom  in  the  parish  to  have  only  one  churchv^'ardeu; 
and  it  was  thereupon  contended  that  the  locus  in  quo 
vested  in  them  by  virtue  of  the  statute  49  Geo.  S.  c.  \%. 
8. 17)  and  therefore  that  the  action  was  not  maintainable. 
The  Lord  Chief  Justice  yielded  to  die  argam^it,  but 
directed  the  jury  to  assess  the  damages  upon  the  second 
and  third  issues^  in  order  to  save  the  expense  of  a  second 
trial  in  the  event  of  the  Court  being  of  opinion  that  the 
freehold  was  not  vested  in  the  defendants.  The  jury 
assessed  the  damages  at  one  penny^  and  the  plaintiff  was 
nonsuited. 


Clarke  in  Michaelmas  term  last  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  and  to  enter  a  verdict  for  the  plain- 
tiff^ against  which 

5.  M.  Phillipps  now  shewed  cause.  The  only  question 
is,  whether  the  evidence  given  at  the  trial  was  sufficient 
to  support  either  the  second  or  third  plea,  that  is;  whe* 
ther  the  property  in  the  premises  had. vested  in. the 
defendant  Gibson.  [Baylejfyi.  And  in  Taylor:  it  vested 
in  them  both  jointly,  if  at  all.]  Certainly,  and  the. argu- 
ment is,  that  they  were  the  parish  officers,  duly  appointed, 
and  as  such  seised  of  all  parish  property.  The  words  of 
the  17th  section  of  the  statute  49  Geo.  3.  c  1£,  are 
these — '^  All  buildings,  lands,  and  hereditaments^  which 
shall  be  purchased,  hired,  or  taken  on  lease,  by : the 
churchwardens  and  overse^ers  of  the  p6or. of  any  parish, 
by  the  authority  and  for  any  of  the  purposes  of  this  act, 
shall  be  conveyed,  &c.<  to  the  churchwardens  and  over- 
seers of  the  poor  of  every  such  parish  respectively,  and 
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their  saccMsors,  in  trust  for  the  parish ;  and  such  church- 
wardens and  overseers  of  the  poor,  and  their  successors, 
-shall  and  may,  and  they  are  hereby  empowered  to  accept^ 
take,  and  hold,  in  the  nature  of  a  body  corporate,  for  and 
iOD  behalf  of  the  parish,  all  such  buildings,  lands,  and 
hereditaments,  and  all  other  buildings,  lands,  and  here- 
ditaments, belonging  to  such  parish/'  Now  Gibson  and 
Taylor  were  appointed  overseers  before  Taylor  was 
appointed  churchwarden;  the  property,  therefore,  vetted 
immediately  in  the  two,  as  overseers,  and  the  question 
whether  the  appointment  of  the  one  as  churchwarden, 
was,  or  was  not,  legal  and  regular,  becomes  immaterial. 
[Bayley^  J.  If  the  property  vested  in  them  at  all,  would 
it  not  vest  in  them  jointly  with  the  then  churchwardens  ? 
The  churchwardens  and  overseers  constitute  in  law  one 
officer,  and  the  body  corporate  created  by  the  statute 
consists  of  ''the  churchwardens  and  overseers.'*]  Non 
constat  that  there  was  any  existing  churchwarden  at  the 
time  when  Gibson  vjii  Taylor  were  appointed  overseers; 
and  if  not,  the  property  did  vest  in  them,  and  the  second 
plea  was  proved,  and  is  ai)  answer  to  the  action.  The 
objection  will  be  that  these  persons  were  not  overseers 
within  the  meaning  of  the  act  of  parliament,  because  one 
of  them  was  churchwarden  also,  and  Rex  v.  All  Saints, 
Derby{a),  will  be  relied  on.  But  that  case  does  not 
apply  to  the  present.  The  decision  there  was  only  that 
an  indenture  of  apprenticeship  executed  by  two  persons 
styling  themselves  churchwardens  and  overseers,  but 
who  were  appointed  overseers  at  the  time  when  one  of 
Ihem  was  churchwarden,  was  not  a  good  indenture  within 
the  meaning  of  the  statute  43  Eliz.  c.  £.  s..  1,  which 
requires  the  binding  to  be  by  the  churchwardens  and 
overseers,  or  the  greater  part  of  them  :  because .  the 
powers  of  that  act  were,  given  at  all  events  to  a  body 

(a)  13  East,  143. 
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V. 
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constituted  of  mor^  than  two  persons^  But  these' are 
^ere  naked  poM^ers^.  and  must  be  strictly  smd  tit^ralLy 
pursued  ;  here,  there  are  no  powers  to  be  executed,  aiid 
the  simple  question  is,  whether  by  operation  bf  law  the 
property  did  not  vest  in  the  overseers*  It  is  subndtted 
that  it  cerjtainly  did ;  and  if  so,  there  was  nothing  done 
afterwards  to  devest  it,  and  consequently  tlu^  action  was 
not  maintabable. 


Clarke  find  N.  JR.  Chrke,  contrd.  JSxx  v.  Jll  Saints^ 
Derby  (a),  is  expressly  in  point  with  the  present  case.  It 
.was  there  decided  that  tliere  itiust  be  t^o  overseers,  be- 
dsides/the  cburcfa wardens,  acting,  in  order  to.  satisfy  the 
requisites  pf  the  43  Eliz.  c.  £.  Now  both  that  statute 
and  thd  49  Geo.  3.  c.  19,  speak  of  the  churchwardens  and 
overseers  ^s  a  body  corporate ;  the  latter,  djierefor|e>  must 
,be  construed  like  the  former,  and  th6  p6wers  given  by 
it  cannpt  vest  except  in  the  churchwardens  ami  overseers, 
jointly,  as  A  body  corporate.  But  at  the  time  of  the  tres- 
pass Gibsofi  and  Taylor  were  not,  nor  ever  had  been, 
the  ch.urchwardens  and  overseers  of  the  parish,  nor  had 
they  ever  constituted  a  body  corporate ;  flierefdre  the 
property  did  not,  nor  could  by  possibility,  vest  in.  them. 
Then,  neither  of  the  pleas  was  made  out  in  evidence^  and 
the  plaintiff  was  entitled  to  a  verdict. 


.  BAYI4EY,  J.— The  17th  section  of  the  49th  Geo.  3. 
c.  .J2,  undoubtedly  vests  the  parish  property  in  the 
churchwardens  and  overseers  of  the  parish,  as  a  body 
corporate,  and  in  that  character  only.  The  property, 
therefore,  vests  in  all,  or  in  none,  and  until  both  church- 
wardens and  overseers  are  appointed,  there  is  no  body 
corporate  in  existence,  and  nothing  vests  in  any  of  ^'^ 
officers^    Here,  Gibsoi^  and  Taylor  were  appointee* 

(«)  13  East,  143. 
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seera  Q&  the  5th  of  Afrilf  and  if  there  was  then  a  church* 
warden  in  existencQ^  the  property  might  have  vested  in 
him  and  the  overseers;  but  there  is  no  suqh  plea  upon 
the  record,  and  there  was  no  such  evidence  at  the  trial. 
Then,  Tayhf  was  appointed  churchwarden  on  the  2l2d 
of  April,  but  as  he  was  ah*eady  one  of  the  overseers,  that 
was  an  illegal  and  invalid  appointment ;  so  thiat  Gibson 
and  he  never  constituted  a  body  corporate,  consisting 
of  the  churchwardens  and  overseers,  either  before  or 
after  that  appointment.  The  property,  therefore,  never 
vested  in  them,  and  neither  of  these  pleas  was  supported 
by  the  evidence:  consequently  the  rule  for  entering 
a  verdict  for  the  plaintiff  must  be  made  absolute* 

;  H0LB6YD,  J.— It  is  quite  clear  that  neither  of  these 
pleas  was  made  out  in  evidence.  There  never  was  any 
body  corporate  such  as  the  act  of  parliament  requires, 
therefore  the  property,  never  vested  at  all. 


Woodcock 

V. 
GlBSOlf. 


Little  DALE,  J^  concurred. 


Rule  absolute. 


The  Kino  v.  William  Boldero,  Clerk, 

On  appeal  by  the  Reveretid  William  Boldero,  clerk, 
against  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
of  Carlton  cumWillingham,  in  the  cpunty  of  Cambridge^ 
the  sessions  confirmed  the  rate  subject  to  the  opinion  of 
this  Court  upon  the  following  case : — 

The  appellant  in  his  notice  stated  the  ground  of  his 
appeal  to  be,  that  h^was  assessed  for  property  which  by 

parish  were  substitnted,  payable  to'the  rector  quarterly,  with  a  power 
sale  to  enforce  payment: — Held,  that  the  money^  when  paid,  was 
poor  in  the  hands  of  the  rector. 


Where  the 
tithes  of  a  pa- 
rish were  ex- 
tinguished by 
act  of  parlia- 
ment, and  in 
lieu  thereof 
certain  annual 
com  rents  is- 
suing out  of 
lands  in  the 
of  distress  and 
rateable  to  the 


CASES  IN  THE  KINGS  BENCH^ 

law  was  u^t  ratable,  viz.  the  sum  of  4£^.  145. 7^.  for 

^  corn  rents  as  compositions  for  tithes.    In  the  year  1799 

The  Kino  i-i..!  -j'l  i.i 

V.  an  act,  which  is  to  be  considered  as  part  of  the  case,  was 

BoLDSEo.  passed  for  inclosing  the  said  parish  of  Carlton,  cum  WUr 
lingham.  From  the  time  of  passing  the  said  act  until  the 
present  rate  was  made,  neither  the  appellant  (who  for 
some  years  has  been  the  rector  and  an  inhabitant  of  the 
parish)  nor  his  predecessors  had  been. rated  for  the  com 
rents  except  twice.  One  of  which  rates  made  in  1816 
was  appealed  against  and  quashed  by  consent  on  account 
of  the  informality,  and  the  other  of  which  made  in  1817 
(being  appealed  against)  was  quashed  upon  hearing  by 
the  Court  of  Quarter-Sessions,  who  refused  a  case  to 
the  respondents  for  the  opinion  of  the  Court  of  King's 
Bench.  If  the  Court  should  be  of  opinion  that  the 
said  com  rents  are  by  law  rateable  the  order  of  sessions 
is  to  ^stand,  but  if  not  then  the  rate  to  be  amended  by 
striking  out  the  said  sum  of  422/.  145.  7|^..(^* 

In  the  year  1799>  the  act  of  parliament  mentioned  in 
the  case  was  passed  for  the  purpose  of  inclosing  the  pa- 
rish of  Carlton  cum  IVillingham,  and  exonerating  the 
same  from  tithes  by  a  corn  rent  to  be  payable  for  the 
same,  in  which  act  is  a  clause,  which,  after  reciting,  that 
it  had  been  agreed  that  the  tithes  of  the  said  parish  should 
cease,  and  that  in  lieu  thereof  certain  yearly  sums  of 
money  should  be  paid  to  the  rector,  directed  the  com- 
missioners therein  named  to  ascertain  the  annual  value 
of  the  lands  in  the  parish  subject  to  tithes,  and.  also  what 
yearly  sum  would  t)e  equal  to  one  fifth  of  the  value  of 
the  arable  lands,  &c.,  and  also  to  ascertain  the  propor- 
tions of  the  said  yearly  sum  to  be  charged  on  each 
proprietor's  estates  as  a  yearly  rent  payable  thereout,  to 

(a)  There  was  another  question  stated  in  the  case,  but  not  being 
the  subject  of  argument  nor  of  adjudication^  it  is  unnecessary  to 
state  it. 
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the  rector  id  lieu  of  the  tidies,  and  should  set  forth  th6 
several  particulars  so  ascertained  by  their  award;  and  by 
the  same  clause  the  rector  is  empowered  to  distrain  for 
non-payment  of  the  same.  By  the  next  clause  a  mode  is  Boldero. 
directed  of  re-ascertaining  the  com  rent  according  to 
variation  in  the  price  of  wheat  by  referees  to  be  ap* 
pointed  by  the  Court  of  Quarter-Sessions.  The  clause 
following  directs^  that  all  tithes  arising  and  growing  due 
in  the  parish  should  cease  and  determine  from  the  com- 
mencement  of  the  payment  of  the  com  rents.  The  com- 
missioners by  their  award^  which  was  executed  the  fol- 
lowing year,  a$certained  the  amount  of  the  com  rent  to 
be  charged  on  all  the  lands  in  the  parish  to  be  250/.  45. 6 J. 
and  that  os,  8 j J.  was  the  average  price  of  a  bushel  of 
wheat  within  the  county  of  Cambridge  for  the  preceding 
twenty-one  years,  and  they  directed  the  value  of  certain 
specific  quantities  of  wheat  to  be  issuing  and  paid  out  of 
each  allotment  made  to  the  several  proprietors.  After 
which  the  allotment  proceeded  as  follows : — *^  Which 
^aid  yearly  rent  or  annual  sum  of  250/.  4s.  dd.  is  by  the 
said  act  charged  upon,  and  directed  to  be  issued  and 
payable  out  of  all  the  said  lands  and  grounds  in  and  by 
the  said  act  mentioned  to  be  divided,  allotted,  and  en- 
closed, and  exonerated  from  tithes  respectively,  in  such 
proportions,  at  such  times,  in  such  manner,  and  under, 
and  subject  to  such  variations  and  appointments,  and 
with  such  powers  and  remedies  for  recovering  and  en- 
forcing the  payment  thereof,  as  in  and  by  the  said  act  is 
expressed  and  provided;  and  for  the  better  and  more 
effectually  securing  the  due  and  regular  payment  of  the 
.  said  yearly  rent  or  annual  sum  of  250/.  45. 6d,  to  the  said 
D.  jB.  and  his  successors,  rectors  of  Carlton  cum  WiU 
lingham  aforesaid,  we  the  said  commissioners,  in  further 
pursuance  of  the  directions  of  the  said  act,  do  hereby 
charge  and  make  chargeable  all  and  every  the  lands, 
VOL.  in,  X 
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hereditaments^  estates^  and  premises  of  all  and  each  of 
Jr'"^!7*^      the  said  several  proprietors  of  lands  and  estates  in  the 
V.  said  parish  of  Carlton  cum  Willingham  aforesaid,  which 

are  by  the  said  act  intended  to  be  divided,  and  inclosed, 
and  exonerated  from  tithes  respectively,  with  the  yearly 
payment  and  discharge  of  the  said  several  sums  of  money 
set  opposite  to  their  respective  names  in  the  schedule 
next  hereunder  written.  (Here  followed  the  schedule  of 
proprietors,  with  the  quantity  and  value  of  their  estates, 
and  the  quantity  of  wheat  and  amount  of  money  payment 
to  be  made  from  each  estate  in  respect  of  the  tithes). 
Which  said  several  sums  so  as  above  charged  and  made 
payable  by  and  out  of  each  specific  part  of  the  several 
lands  and  estates  of  the  several  and  respective  owners 
and  proprietors  whose  names  are  in  the  above  schedule 
mentioned  and  ascertained,  we  do,  in  further  pursuance 
of  the  directions  of  the  said  act,  hereby  order,  direct,  and 
.appoint  and  award  shall  be  paid  and  payable  to  the  said 
D,  B.  and  his  successors,  rectors  of  Carlton  cum  Wil- 
lingham,  at  the  rectory  house  of  the  said  parish,  by  four 
equal  quarterly  payments  in  every  year,  on  the  several 
days  and  times  following,  &c.  with  such  remedies  and 
powers  for  recovering  and  enforcing  the  payment  thereof, 
and  apportioning  the  same  rent  upon  a  division  of  tbe 
lands  and  grounds  charged  with  the  payment  thereof  by 
sale  or  otherwise,  &c.  as  in  and  by  the  said  act  is  men- 
tioned and  provided  and  declared  concerning  the  same/^ 

Nolan  and  H.  C.  Robinson,  in  support  of  the  order  of 
sessions,  were  stopped  by  the  Court. 

Marryat  and  Gurney,  contrd.  The  question  for  the 
decision  of  the  Court  is,  whether  the*  com  rents  when 
paid  into  the  bands  of  the  rector  in  lieu  of  tithes  are 
rateable  to  the  relief  of  the  poor.     It  is  submitted  that 
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they  are  not,  on  either  of  two  grounds,  first,  that  by  ope-        1825. 

ration  of  the  statute  referred  to  in  the  case,  the  tithes 

must  be  considered  as  let  for  a  term  of  years  to  the  occu-  .p. 

piers  of  the  lands,  and  therefore,  according  to  decided      P^^^^^^^ 

cases,  as  rateable  in  the  hands  of  the  latter  only;   or 

second,  that  they  are  to  be  considered  as  rents  issuing  out 

of  lands,  in  which  case,  as  rents,  they  are  not  rateable. 

Now,  first,  by  the  operation  of  this  act,  certain  corn  rents 

are  payable  to  the  rector  by  the  occupiers  of  the  *  lands 

in  lieu  of  tithes  for  a  certain  number  of  years,  during 

which  no  variation  is  to  be  made  in  the  amount.    The 

act  therefore  may  be  construed  as  a  lease  of  the  tithes. 

Where  the  parson  leases  his  tithes,  his  liability  to  be 

rated  ceases,  although  the  rule  would  be  otherwise  if  he 

merely  lets  by  parol,  and  allows  the  tenant  of  the  land  to 

retain  them.     In  Rex  v.  Lambeth  (a)  the  parson  let  the 

tithes,  and  the  lessee  allowed  the  occupiers  of  the  land 

to  retain,  and  the  Court  held  that  the  farmers  of  the  tithe 

were  to  be  rated,  but  they  added,  "  It  is  true  it  might  be 

otherwise  if  an  under-lease  had  been    made   thereof. '^ 

There  is  some  slight  difference  between  the  language  of 

the  43  Eliz.   c.  a.    and   the  General    Highway   Act, 

lo  Geo.  3.  c.  78.  s.  34 ;  but  in  Rex  v.  The  Justices  of 

Buckinghamshire (h),  the  Court  doubted  whether  a  rector 

ivho  lets  his  tithes  even  by  parol  to  the  occupiers  of 

lands  in  respect  of  which  the  tithes  arise,  and  receives 

a  half-yearly  composition  in  the  nature  of  rent,  can  be 

considered  as  an  occupier  of  tithes  within  the  meaning 

of  the  Highway  Act.     Since  then  the  case  of  Chatfield 

y»Ruston{c)  has  been  decided,  in  which  a  comment  had 

been  given  to  the  vicar,  under  an  inclosure  act,  in  lieu  of 

tithes^  <'  free  and  clear  of  all  rates,  taxes,  and  deductions 

Jfrhatsoever,"  and  the  Court  held,  that  by  operation  of 

(a)  8  Mod.  61.  S.  C.  1  Stra.  525.         (b)  Ante,  vol.  i.  369. 
(f)  Ante,  107. 
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those  words  the  vicar  was  exempted  from  the  pocnr's  rate. 
It  is  true  that  in  the  present  case  the  act  of  parliaitieDt 
does  not  contain  such  express  words  of  exemption,  but^ 
BoLDERo.     as  it  is  manifest  that  the  object  of  the  act  was  to  give 
the  clergyman  a  compensation  in  lieu  of  tithes,  which 
being  fixed  and  permanent  in  amount,  it  must  be  under- 
stood that  the  money  when  paid  was  to  be  free  from 
any  deductions  in  the  shape  of  rate.    Assuming  it,  how- 
ever, to  be  doubtful  whether  this  construction  can  be 
given  to  the  act,  then,  secondly,  at  all  events,  it  is  clear 
that  these  are  rents  issuing  out  of  lands,  and  are  there- 
fore not  rateable.    Strictly  and  technically  speaking  these 
are  rents.    The  act  of  parliament  studiously  calls  them 
rents ;  and  from  the  manner  in  which  they  are  to  be  first 
ascertained   and    then   apportioned  amongst  the  land- 
owners, they  possess  every  character  of  rents  both  in 
name  and  substance.    The  act  of  parliament  directs  the 
commissioners  to  ascertain  the  annual  value  of  the  lands 
in  the  parish  subject  to  tithes,  and  also  what  yearly  sum 
would  be  equal  to  one-fifth  of  the  value  of  the  arable 
lands,  &c.  and  also  to  ascertain  the  proportions  of  the 
said  yearly   sum  to  be   charged   on  each  proprietor's 
estates  as  a  yearly  rent  payable  thereout  to  the  rector  in 
lieu  of  tithes.     Nothing  can  be  more  express  and  un- 
equivocal than  this.    Instead  of  his  having  to  look  to  the 
land  as  heretofore  for  the  payment  of  his  tithes,  the  legis- 
lature gives  the  rector  a  com  rent  as  an  equivalent.     But 
the  act  does  not  stop  there,  for  a  power  is  given  to  the 
rector  of  enforcing  the  payment  of  the  com  rents,  by 
distress  and  sale,  so  that  he  stands  precisely  on  the  same 
footing  with  a  landlord.     The  commissioners,  in  esti- 
mating these  com  rents,  look  to  the  value  of  the  land, 
not  merely  with  respect  to  the  net  rent  paid  by  the  tenant, 
but  the  value  of  it  subject  to  those  levies  and  payments 
to  which  he  would  by  law  be  liable.      He   would   be 


The  Kino 

V. 


TRINltV  TERM,  SIXTH  GEO.  17. 

liable  to  the  poor's  rate,  and  in  this  would  be  included 

the  rate  payable  in  respect  of  the  tithes.    This  was  the 

principle  recognized  in  Rex  v.  The  Hull  Dock  Com^ 

pany  (a).    The  com  rents,  therefore,  thus  secured  to  the      Boldbro. 

rector  in  lieu  of  tithes  are  ascertained  widi  reference  to 

the  amount  of  poor's  rate  which,  the  tenant  would  have 

to  pay  for  bis  laud,  including  the  value  of  the  tithes  and 

the  poor's  rate  thereon.    The  rector  would  not  have  an 

equivalent  if  he  was  still  liable  to  tithes ;  but  as  the  com- 

missiondrs  ascertain  the  value  of  the  land  subject  to  the 

payment  of  the  poor  rate,  it  is  clear  that  the  rector  can«- 

not  be  rateable.    They  relied  on  Rex  v.  Taiiu  (6),  and 

endeavoured  to  distinguish  the  present  case  from  Lomndes 

V.  Home  (c)  and  Rann  v.  Pickering  {d). 

•   ■  «         •  ' 

.  Bay  ley,  J. — It  is  perfectly  clear  that  by  the  43  Elizi 
c.  2.  the  parson,  or  vicar,  is  rateable  to  the  poor  in  re- 
spect of  his  tithes^  and  that  for  that  purpose  it  is  not 
necessary  to  shew  that  he  is  an  occupier  of  lands  in  the 
parish.  The  question  in  this  case  arises  upon  an  act  of 
parliament  which  passed  in  the  39  Geo.  3.  Before  that 
time  the  cases'  referred  to  of  Lowndes  v.  Homey  Rex  v. 
rom5,  and  Rann  v.  Pickering  were  decided.  The  short 
principle  to  be  collected  from  those  cases  is,  that  if,  by 
an  inclosure  act,  a  sum  of  money  is  given  to  the!  rector 
or  vicar  in  lieu  of  tithes,  the  money  so  substituted  will 
continue  rateable  to  the  poor,  on  the  same  principle  that 
tte  tithes  themselves  were  before,  unless  there  are  express 
words  of  exemption  in  the  act  to  remove  that  rateability. 
Now  in  this  case  there  are  no  express  words  to  that  efifect. 
But  it  is  contended,  that  .from  the  provisions  of  this  act 

(a)  Ante,  vol.ii.  464.  (6)  1  Doug.  401. 

(c)  S  Sir  W.  Bl.  1252.     1  Bott,  156.  pi.  165. 
{d)  1  Bott,  162.  pi..  190.    See  Rex  v.  The  Bishop  of  Rochester, 
19  East,  353. 
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ive  may  collect  it  to  have  been  the  intention  of  the  legis* 
lature  that  the  sums  of  monej^  when  paid  to  the  rector 
in  lieu  of  tithes^  were  to  be  exonerated  from  the  pay* 
BoLDERo.  ment  of  poor's  rate.  Upon  looking,  however^  to  the  lan- 
guage of  the  act,  and  the  nature  of  the  subject,  I  draw  a 
very  different  inference.  I  am  of  opinion  that  the  in- 
tention of  the  legislature  as  expressed  by  the  act  was,  that 
the  corn  rents  should  be  liable  to  the  same  burdens  to 
which  the  tithes  in  lieu  of  which  they  are  substituted 
would  have  been  previously  liable  in  the  hands  of  the 
rector.  I  do  not  look  to  the  name  by  which  the  sub* 
stituted  payment  is  called^  though  it  may  be  designated 
by  the  name  of  rent.  The  thing  itself  is  described  to 
be  a  yearly  rent  given  in  lieu  of-  tithes,  but  it  is  not  en* 
titled  to  the  legal  character  of  rent  to  all  intents  and  pur- 
poses. In  the  ordinary  sense  rent  is  issuable  out  of  land, 
and  payable  to  the  proprietor  of  the  land,  in  respect  of 
which  certain  rights  and. remedies  are  given  by  law.  This> 
however,  is  merely  a  money  payment,  and  the  act  of  par- 
liament makes  certain  provisions  as  to  the  mode  by  which 
it  shall  be  recovered,  M^hich,  it  is  true,  puts  the  rector 
on  the  same  footing  as  a  landlord,  with  respect  to  his 
right  of  recovery  and  enforcing  the  payment  of  rent ;  but 
let  us  see  whether  there  is  any  thing  in  this  act  from 
which  it  can  be  inferred  that  it  is  to  be  exempt  from  the 
payment  of  poor's  rate.  The  statute  enacts  that  all  the 
tithes  shall  cease  and  be  extinguished,  and  that  in  lieu 
thereof  certain  yearly  rents  or  sums  of  money  shall  be 
paid  to  the  rector  in  the  manner  thereinafter  mentioned. 
Now  that  which  is  paid  to  the  rector  must  in  bis  hlEinds 
be  liable  to  the  same  burdens  to  which  the  tithes  for 
which  it  is  substituted  would  have  been  before  liable* 
The  tithes  would,  but  for  the  passing  of  this  act,  have 
been  liable  to  rates,  and  therefore  prim^  facie,  the  sum 
payable  to  the  rector  in  lieu  thereof  ought  to  contribute 
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to  the  poor's  rate  also.     And  then  comes  that  upon 
which  the  stress  of  the  argument  rests^  namely,  that  the 
GOihQiiiisioners  ^'  shall  ascertain  and  determine  the  annual 
value  of  the  lands  in  the  parish  subject  to  tithes,  and  also 
what  yearly  sum  shall  be  equal  to  one  'fifth  of  the  value 
of  the  arable  lands,  and  also  shall  ascertain  and  determine 
the  proportions  of  the  said  yearly  sum  to  be  charged  on* 
each  proprietor's  estates,  as  a  yearly  rent  payable  thereout 
to  the  rector  in  lieu  of  the  tithes."     It  is  said  that  in  as- 
certaining the  annual  vdiie  of  the  lands,  the  commission- 
ers must  be  c6nsidered  as  deducting  the  *amount  of  the 
poor  rate  to  \vhich  such  lands  would  be  liable,  and  there- 
fore inasmuch  as  the  rector  ivill  thereby  get  so  much  less 
in  yearly  payment  by  this  mode  of  calculation,  he  is  tiot 
liable  to  contribute  to  the  ploor  rate  in  respect  of  that 
yearly  sum.     I,  however,  do  not  see  the  force  of  that 
argument.     In  ascertaining  the  value  of  land  for  the  pur- 
pose of  rating,  the  rule  is  not  to  deduct  the  whole  of  the 
poor  rate,  but  an  aliquot  part  only.     Before  the  passing 
of  this  act,  the  laiid  in  the  pansh-would  be  liable  to  the 
payment  of  a  certain  amount  of  poor's  rate,  part  of  which 
would  be  paid  by  the  occupiers  of  the  land,  and  the  re- 
mainder by  the  rector  in  respect  of  his  tithe.     I  agree 
that  in  estimating  the  value  of  the  land  for  the  purpose 
of  rating,  the  amount  of  poor  rate  payable  by  the  tenant, 
and  also  by  the  rector  for  his  tithe,  is  deducted,  and  that 
upon  the  residue  of  the  valuation  the  apportionment  of 
the  rate  is  made.      But  in  making  that  deduction  the 
amount  of  property  which  remains  rateable,  as  respects 
the  tenant,  has  relation  only  to  the  amount  of  poor  rate 
which  he  would  haye  to  pay,  but  that  portion,  in  respect 
of  which  the  rector  would  have  to  contribute,  remains 
still  liable  to  be  rated  in  his  hands.     For  instance,  if  the 
whole  annual  value  of  the  land  be  oOOl.  and  the  tenant's 
poor  rate  atnounts  to  100/.,  and  the  rector's  to  20/.,  the 
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whole  120/.  18  deducted;  and  tlye  residue  is  rated  in  the 
hands  of  the  tenant,  but  still  the  rector's  20/.  contiBues 
rateable,  for  otherwise  the  tenant  would  have  to  pay  the 
BoLDERo.  rector's  rate,  which  is  not  the  case.  I  Aerefore  think 
that  the  terms  on  which  the  commissioners  are  to  ascer- 
tain the  annual  value  of  the  land  do  not  at  all  vary  the 
obligation  of  the  rector  to  contribute  to  the  poor's  rale 
in  respect  of  the  annual  sum  he  receives  in  lieu  of  tithes. 
If  he  had  intended  to  exempt  himself  from  the  payment 
of  the  poor's  rate  upon  these  com  rents,  he  should  have 
made  bis  bargain  for  that  purpose  at  the  time  the  act 
was  in  contemplation  ;  but  there  is  not  a  single  expres- 
sion  in  the  act  which  indicates  an  intention  to  exempt 
him  from  his  liability  to  contribute  to  the  parish  rates. 
Here  the  money  payment  stands  exactly  on  the  same  foot- 
ing that  the  tithes  in  kind  would  have  stood  before  they 
were  extinguished,  and  therefore  I  think  that  the  money 
payable  to  the  rector  in  lieu  of  tithes  is  rateable  in  the 
hands  of  the  rector  in  the  same  way  as  the  tithes  them- 
selves would  have  been.  I  am  of  opinion  that  the  ses. 
sions  have  done  right  in  confirming  the  rate. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  sessions 
have  done  right  in  confirming  the  rate  upon  these,  which 
are  called  com  rents,  or  annual  sums  of  money,  paid  as 
a  composition  to  the  rector  in  lieu  of  tithes.  I  take  it 
to  be  an  unquestionable  proposition  of  law,  not.  only  that 
tithes  in  the  hands  of  a  clergyman,  but  that  cpnipositions . 
in  lieu  of  tithes  are  rateable  to  the  poor.  But  it  is  said 
in  this  case  that  the  occupiers  of  the  land  are.  to  be  con- 
sidered as  the  occupiers  of  the  tithe  upon  lease,  and  that 
the  money  which  they  pay  to  the  rector  eo  nomine  as 
rent,  is  exempt  from  poor's  rate  in  the  hands  of  the. 
rector.  Undoubtedly,  rent  reserved  by  a  landlord  from 
land  occupied  by  his  tenant  is  not  rateable  to  the  poor. 
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but  it  does  not  follow  that  because  such  rent  is  not  within 

the  operation  of  the  statute  43  Eliz.  c.  2.  therefore  a 

compensation  in  lieu  of  tithes  is  not  rateable,  though  it 

may  be  called  by  name  a  rent.    As  a  general  proposition     Boldebo. 

of  law,  a  compensation  in  lieu  of  tithes  is  rateable  ;  and 

I  think  the  occupier  of  the  land  who  pays  the  composition 

is  not  to  be  considered  as  having  a  rateable  occupation 

of  the  tithes  though  he  is  allowed  to  retain.    By  this  act 

of  parliament  the   tithes  of  the  parish  are  expressly 

extinguished,  and  therefore  whatever  question  might  arise, 

if  the  tithes  still  continued  to  exist  and  remain  in  the 

hands  of  the  landholder,  he  paying  an  annual  rent  to  the 

rector,  as  to  whether  the  latter  or  the  former  would  be 

liable  to  tbe  rate«  does  not  now   arise.     An   obligation 

is  here  imposed  upon  the  occupiers  of  the  land  to  pay 

the  rectors  a  certain  annual  com  rent,  which  is  expressly 

stated  to  be  in  lieu  of  tithes.    It  is  true  the  payment  is 

called  an  annual  rent,  and  an  express  power  is  given  to 

the  rector  of  enforcing  the  payment  of  it  by  distress,  in 

the  same  manner  as  rent  may  be  recovered  as  between 

landlord  and  tenant ;  but  it  does  not  follow  that  because 

such  a  power  is  given,  the  money  when  paid  is  to  be 

exempt  from  the  payment  of  parochial  rates.     I .  think 

the  general  rule  of  law  attaches  upon  a  compensation  in 

lieu  of  tithes,  and  that  although  it  be  called  rent,  still  no 

exemption  arises  from  that  circumstance. 

LiTTLEDA  LE,  J. — I  am  of  the  same  opinion.  By  the 
statute  43  Eliz.  c.  2.  the  liability  to  pay  poor's  rates  at- 
taches upon  every  parson  or  vicar  in  respect  of  his  tithes. 
In  this  case,  though  the  compensation  given  to  the  rector 
is  called  rent,  yet  inasmuch  as  it  is  given  in  lieu  of  tithes, 
I  think  it  is  as  much  rateable  under  the  statute  as  if  he 
had  received  the  tithes  in  kind,  unless  there  were  some 
express  words  of  exemption  in  the  local  act  of  parlia- 
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menit.  It  is  urged  that  these  are  called  rents,  and  inas^ 
much  as  rents  issuing  out  of  land  are  not  by  law  the  sub- 
ject of  rate,  therefore  they  are  not  rateable  in  this  case. 
But  I  am  of  opinion  that  whatever  this  act  of  parliament 
calls  them  is  not  to  govern  the  question  of  rateability ;  we 
are  to  look  to  the  substance  and  not  to  the  name  of  the 
thing.  In  common  parlance  these  payments  are  called 
com  rents,  but  it  do^s  not  follow  that  because  the  word 
'^  rents'^  is  used,  all  the  qualities  and  circumstances  which 
belong  to  the  legal  definition  of  a  rent  will  attach,  so  as 
to  exempt  them  from  rateability.  I  am  of  opinion,  there- 
fore, that  these  com  rents,  being  expressly  substituted 
in  lieu  of  tithes^  without  qualification,  are  not  exempt 
from  poor's  rate,  and  consequently  that  the  order  of  ses- 
sions must  be  confirmed. 


Ofder  of  sessions  confirmed. 


The  King  r.  Montague  and  others. 

A  river  or         TPrTTc^  •      • 

creek  into  X  HIS  was  an  mdictment  for  cuttmg  a  trench  across  an 

flows  \s  not  ^"ci<?nt  and  common  King's  highway,  leading  from  the 
therefore,  parish  of  Hoo  in  the  county  of  Kent,  unto  and  through 
public  navif'a-  ^^^  parish  of  Stoke  in  the  same  county,  and  from  thence 
^io"-  unto  and  into  the  parish  of  Samt  James  in  the  Isle  of 

right  of  navi-    Grain  in  the  same  county,  used  for  all  the  King's  sub- 

gation  on  j^^^g  ^j^jj  ^j^^jj.  horses,  carts,  carriages,  &c.     Plea,  not 

such  a  river  or  •:    ^  ^       '  '  °     '  ' 

creek,  maybe   guilty.     At  the   trial   before   Graham,   B.    at    the  last 

eUber*bv  legal  Summer  assizes  for  Surrey,  into  which  county  the  indict- 

ineans,  as  an  ment  had  been  removed  for  trial  by  an  order  of  this  Court, 
act  of  parlia« 

inent,  a  writ  of  ad  quod  damnum,  or  an  order  of  commissioners  of  sewers;  or  by 
natural  causes,  as  the  retreat  of  the  sea,  or  a  deposit  of  silt  and  mud. 

Where  a  public  road,  obstructiug  a  creek  once  navigable,  has  existed  beyond 
living  memory,  the  law  will  presume  that  the  public  right  of  navigation  has  been 
destroyed  by  some  one  of  the  means  above  mentioned. 
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the  cake  proved  io  evideiice  was  this.  The  alleged  bight-  .I8S5. 
way  consisted  of  an  embankment  running  across  Yoittleit  ^■''v^^ 
Creekf  which  runs  along  the  west  side  of  the  hie  of  ^, 

Grain,  uniting  the  rivers  Thames  and  Medway.  .  TTic  Momtaopb. 
corporation  of  London  contended  that  Yantlett  Creek 
was  a  public  navigable  stream,  and  .that  the  alleged  high* 
way  obstructed  it^  and  the  defendants  by  their  order  cut 
away  the  embankment.  The  embankment  had  from  time 
to  time  during  the  last  twenty  years  been  raised  by  the 
iDhabitants  oi  Stoke  and  Grain ^  and  to  such  a  height  that 
during  all  tliat  period  no  boats  could  pass  over  it  at  any 
time ;  but  during  the  thirty  or  forty  years  preceding,  light 
boats  which  drew  very  little  water  had  occasionally  passed 
over  during  about  half  an  hour  both  before  and  after  high 
water.  Upon  removing  the  embankment  the  remains  of 
an  ancient  bridge  were  discovered.  Its  dimensions  ap* 
peared  to  have  been  considerable,  both  in  height  and 
width,  but.  there  wjere.  no  means  of  ascertaining  when  it 
was  built,  when  it  fell  into,  decay,  or  for  what  purpose  it 
was  designed,  whether  to  assist  the  navigation  of  Yantlett 
Creek,  or  to  support  ihe  road  from  Stoke  to  Grain.  It 
was  contended  on  the  part  of  the  defendants  that  as.  the 
arch  was  of  a  size  sufficient  for  navigation,  and[  more  than 
sufficient  for  the  support  of  the  road,  the  bridge  must.be 
presumed  to  have  been  built  so  as  not  to  obstruct  the 
aavigation';  and  that  if  there  had  ever  been  a  public 
navigation  along  Yantlett  Creek,  that  could  not  be  legally 
eitioguished  except  by  act  of  parliament.  The  learned 
judge  told  the  jury  there  was  ground  for  presuming  that 
there  had  formerly  been  a  public  navigation  along  Yanh 
lett  Creek,  but  that  it  had  in  all  probability  been  ob- 
structed by  a  natural  deposit  of  silt  and  mud^  and  the 
bridge  misrht  for  that  reason  have  been  allowed  tb  fall  to 
decay,  and  the  embankment  have  been  made  instead  of 
it.    The  only  proof  of  navigation  was  by  very,  sntiall  craft 
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1825.       Bt  very  short  periods  of  the  tide,  and  therefore  the  defend- 

^■^^^^^      ants  could  only  be  entitled  to  remove  so  much  of  the 

^  embankment  as  would  open  a  navigation  to  that  extenti 

Montague,    and  were  not  at  all  events  justified  in  wholly  reserving 

it,  as  they  had  done.    Under  this  direction  Che  jury  found 

the  defendants  guilty. 

Gurney  in  Michaelmas  term  last  obtained  a  riile  nisi 
for  a  new  trial  upon  the  ground  of  misdirection. 

Marry  at,  with  whom   were  D.   Pollock  and  Platl, 
against  the  rule,  was  stopped  by  the  Court. 

Gurney  J  the  Recorder  of  LondoUy  the  Common  Ser- 
jeant, Bolland,  Tindal,  Law,  and  Mirehouse,  were  heard 
in  support  of  the  rule. 

Bay  LEY,  J. — I  am  of  opinion  that  the  verdict  found 
in  this  case  ought  not  to  be  disturbed.  It  has  been 
argued  that  the  learned  judge  ought  to  have  left  it  to  the 
jury  to  say  whether  there  had  or  had  not  been  a  public 
navigation  along  Yantlett  Creek;  but  he  seems  tome, 
instead  of  prejudicing  the  defendants  in  this  respect,  to 
have  put  the  case  much  more  favorably  for  them,  for  the 
whole  of  his  charge  to  the  jury  proceeded  upon  the 
assumption,  that  at  some  very  distant  period  there  had 
been  such  a  navigation.  But  assuming  the  summing  up 
to  have  been  defective  in  this  particular,  still,  if  we  are 
satisfied  upon  the  evidence  now  before  us,  either  that 
there  was  any  public  navigation,  or  that  it  has  been 
legally  extinguished,  we  ought  not  to  grant  a  new  trial. 
Now  there  are  cases  to  shew  that  not  every  place  id 
which  the  tide  ebbs  and  flows  is  necessarily  a  public 
navigation,  although  its  size  is  sufficient  for  the  purpose. 
The  first  of  these  is  The  Mayor  of  Lynn  v.  Turner  (fl). 

(a)  Cowpi  86. 
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"  That  was  error  from  a  jodgment  in  the  Court  of 

Common  Pleas^  in  an  action  upon  the  case  against  the     tu^^^ 

corporation  of  Lf/nn  Regis,  for  not  repairing  and  cleans*  v. 

iog  a  certain  creek  or  fleet,  called  Dowshill  Fleet,  into 

which  the  tide  of  the  sea  was  accustomed  to  flow  and 

reflow,  as  from  time  immemorial  they  had  been  used, 

whereby  the  sea  was  prevented  from  flowing  therein,  so 

that  the  said  creek  was  rendered  unnavigable,  and  the 

plaintiff  obliged  to  carry  his  com  round  about.     The 

second  count  stated  no  special  damage,  but  only  charged, 

generally,  that  the  plaintiff  lost  the  use  of  his  navigation. 

Judgment  by  nihil  dicit,  and  damages  upon  a  writ  of 

inquiry.     For  the  plaintiff  in  error  it  was  contended  that 

if  any  one  count  was  bad,  the  judgment  might  be  set 

aside:  and  it  was  urged  that,  upon  the  face  of  this  record, 

it  appeared  that  the  locus  in  quo  was  a  navigable  river, 

where  the  tide  flows  and  reflows ;  and  the  second  count 

was  general,  without  any  special  damage  being  stated ; 

that,  if  so,  the  injury  complained  of  was  not  the  subject 

of  an  action,  but  of  an  indictment;  for,  wherever  a  river 

flows  and  reflows,  it  is  in  the  nature  of  ahighway,  and  is 

common  to  all.    Lord  Mansfield,  Ex  facto  oritur  jus. 

How  does  it  appear  that  this  is  a  navigable  river  ?     The 

flowing  and  reflowing  of  the  tide  does  not  make  it  so ; 

for  there  are  many  places  into  which  the  tide  flows  that  are 

not  navigable  rivers ;  and  the  place  in  question  may  be 

a  creek  in  their  own  private  estate."    So  in  Miles  v. 

•Koje  (a),  Gibbs,  C.  J.  said,  '^  The  flowing  of  the  tide, 

though  not  absolutely  inconsistent  with  a  right  of  private 

property  in  the  creek,  is  strong  primd  facie  evidence  of 

its  being  a  public  navigable  river;"  and  Heath,  J.  said, 

"  The  flux  and  reflux  of  the  tide  is  strong  prima  facie 

evidence  that  this  was  a  navigable  river."     Then  how  is 

this  primd  facie  evidence,  for  it  is  no  more,  which  arises 

(fl)  5  Taunt.  85. 
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1825.  out  of  the  flux  and  reflux  of  the  tti^,  to  be  estimated? 
By  the  situatioQ  and  nature  of  the  channel ;  that  \a  thd 
true  criterion.  If  the  channel  is  broady  and  deep,  and 
Montague,  calculated  for  the  purpose  of  commerce,  the  natural 
inference  must  be,  that  it  has  been  a  public  navigation; 
but  if  it  is  small,  shallow,  and  navigable  only  for  short 
periods,  at  particular  times  of  the  tide,  and  by  smaii 
vessels,  the  almost  inevitable  conclusion  is  that  it  never 
hs^s  been  a  public  navigation.  Now  the  latter  descrip^ 
tion  applies  to  the  creek  in  question,  and  all  the  evidence 
in  the  case  goes  to  negative  the  idea  of  there  ever  having 
been  a  public  navigation  along  it.  (Here  the  learned 
judge  recapitulated  and  commented  upoii  the  evidence  at 
considerable  length).  But,  iassuming  that  this  was  at 
some  very  remote  period  a  public  navigation,  still,  con^ 
sidering  the  length  of  time  during  which  it  has  been 
obstructed  and  disused^  I  think  we  must  now  presume 
that  it  has  been  legally  extinguished,  and-  the  lights  of 
the  public  in  respect  of  it  legally  determined.  Those 
rights,  if  indeed  they  ever  existed,  in  all  probability 
sprung  out  of  the  circumstance  that  the  tide  of  the  sea 
ebbed  and  flowed  in  the  creek,  so  as  to  make  it  for  some 
purposes  navigable.  If  the  sea  retreated,  or  die  creek 
became  choked  up  by  its  own  deposits  of  mud,  so  as  to 
be  no  longer  navigable  at  all,  why  should  not  the  rights 
of  the  public  cease  ?  If  natural  causes  gave  existence  to 
those  rights,  why  should  not  natural  causes  destroy  them? 
But  there  are  other  modes  by  which  they  may  have 
ceased.  They  may  have  been  extinguished  by  an  act  of 
parliament^  or  by  a  writ  of  ad  quod  damnum,  or  by  the 
authority  of  the  commissioners  of  sewers.  Upon  the 
whole,  it  seems  to  me,  that  if  we  were  to  send  this  case 
to  a  new  trial,  the  jury  would  probably  find,  either  that 
there  never  had  been  a  public  navigation  along  the  creek, 
or  that  it  had  been  legally  extinguished;  and  in  either  of 
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thoae  cases  the  present  verdict  would  be  right.    I  there** 

fore  think  that  this  rule  must  be  discharged. 

The  KiH* 

HoL&OYDi  J.— I  am  also  of  opinion  that  the  present  Montague. 
verdict  is  right.  The  very  long  enjoyment  of  the  road 
across  the  creek  fairly  gives  rise  to  the  presumption  that 
it  was  legally  constructed.  The  answer  to  the  indict** 
mentis  that  there  was  a  public  right  of  navigation  through 
the  creek,  and  that  the  road  obstructs  that  navigation. 
The  evidence,  which,  my  brother  Bay  ley  has  already  so 
fully  examined,  strongly  leads  to  the  conclusion  that  there 
never  was  any  such  navigation;  but,  supposing  there 
once  was^  still  the  question  remains,  may  it  not  have  been 
legally  determined?  I  am  reported  to  have  given  it  as 
my  opinion  in  the  case  oi  Vooght  v.  Winch  {a)  that  a 
public .  right  of  this  nature  could  not  be  extinguished 
except  by  an  act  of  parliament.  I  now  feel  myself  called 
upon  to  correct  that  opinion.  I  have  looked  into  the 
authorities  upon  the  subject,  and  I  am  now  satisfied  that 
a  writ  of  ad  quod  damnum,  and  an  inquisition  found 
jthiereon  by  a  jury,  may  legally  put  an  end  to  such  a  right. 
It  may  also  clearly  be  put  an  end  to  by  natural  causes. 
Lord  Chief  Baron  Corny n,  in  his  Digest  (&)  says,  ^^  A  navi<- 
gable  river  is  in  the  nature  of  a  highway,  and  if  the  water 
alters  its  course,  the  way  alters^  per  Thorp,  22,  Ass.  93» 
In  the  book  thus  referred  to  the  point  is  thus  stated. 
*^  Et  nota,  Thorp  saith.  If  a  water  be  a  high  street,  which 
water  by  its  own  force  changes  its  course  upon  another  ^ 

soil,  jet  it  shall  have  there  the  same  high  street  as  it  had 
before  in  its  ancient  course,  so  that  the  lord  of  the  soil 
cannot  di9turb  the  new  course.^'  Nor  does  Thorp,  J. 
adduce  that  as  his  own  dictum  merely,  but  adds  that  it 
was  so  held  in  the  Nottingham  case.  In  that  case,  there- 
fore, it  was  held  the  right  of  way  existing  on  account  of  j 

(a)  2  B.  and  A.  67a  (6)  Com,  Dig.  Chemin.  (A.  1.)  1 
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the  navigation  of  the  river,  ceased  in  the  :origmal  channel 
when  the  river  changed  its  course,  but  followed  the  nver 
to  its  new  course ;  and  upon  the  same  principle,  if  the 
Montague,  g^^  retreats  so  as  to  leave  a  creek,  formerly  navigable, 
perfectly  unnavigable,  the  rights  of  the  public  must  be 
held  to  cease  with  the  navigation :  particularly  where,  as 
in  the  present  case,  other  rights  have  intervened.  Widi 
respect  to  the  writ  of  ad  quod  damnum,  Fitzherbert  (a) 
says  this:  ^^  If  there  be  an  ancient  trench  or  ditch  coming 
from  the  sea,  by  which  boats  and  vessels  are  to  pass  to 
the  town,  if  the  same  be  stopped  in  any  part  by  outrage- 
ousness  of  the  sea,  and  a  man  will  sue  to  the  King  to 
make  a  new  trench,  and  to  atop  the  ancient  trench,  they 
ought  first  to  sue  a  writ  of  ad  quod  damnum  to  inquire 
what  damage  it  will  be  to  the  King  and  others."  That 
such  a  right  may  be  extinguished  by  an  act  of  parliament, 
no  lawyer  can  doubt,  llien,  considering  the  evidence 
of  the  very  long  enjoyment  of  the  road  in  its  present 
state,  it  seems  to  me  that  we  are  bound  to  presume,  in 
favour  of  the  existing  state  of  things,  either  that  there 
never  was  a  public  navigation  through  this  creek,  or  that 
it  has  been  determined  by  some  one  of  the  means  to 
which  I  have  alluded :  and  if  so,  the  defendants  have 
been  properly  convicted,  and  there  is  no  ground  for 
making  this  rule  absolute. . 

LiTTLEDALE,  J. — There  are  two  .  questions  •  here. 
First,  whether,  anciently,  there  was  a  continuing  subsist- 
ing navigation  used  by  the  public  through  the  creek; 
and  second,  whether  that  navigation  has  been  determined 
by  legal  means.  The  conviction  produced  in  my  mind 
by  the  evidence  is,  that  there  never  was  a  continuing  sub- 
sisting navigation  used  by  the  public;  but,  admitting  that 

there  was,  has  it  been  determined  by  legalnieans  ?    Those 

(a)  Fitz.  Nat.  Brev.  615. 
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mieans^  may  be,  either  an  act  of  parliament^  or  a  writ  of 
ad  quod  damnum,  or,  under  certain  circumstances,  an 
order  of  commissioners  of  sewers.     I  agree,  that,  in  order  ^^ 

to  quiet  possession,  a  court  of  law  ought  to  make  every  Moktague. 
reasonable  presumption  in  favour  of  the  existing  state 
of  things;  but  I,  for  one,  should  be  unwilling  to  act  upon 
the  presumption  either  of  an  act  of  parliament^  or  a  w^it 
of  ad  quod  damnum,  or  an  order  of  commissioners  of 
sewers,  without  some  evidence  to  guide  me  to  that  pre- 
sumption. Nor  does  it  appear  to  me  necessary  to  do 
so  in  the  present  case.  A  public  right  of  navigation 
may  be  destroyed  by  natural  causes,  and  I  think  the  most 
easy  and  reasonable  presumption  is,  that  this  navigation, 
if  it  ever  existed,  has  been  destroyed  either  by  the  retreat 
of  the  sea,  or  by  its  own  deposits  of  silt  and  mud.  Upon 
the  whole,  I  quite  concur  in  thinking  that  the  *  verdict 
ought  not  to  be  disturbed. 

Rule  discharged. 


Wright  v.  Court  and  others. 

Declaration  in  trespass,  for  false  imprisonment,  ^  constable 
stating,  that  defendants  on  3d  November,  1 824,  assaulted  arresting  a 
plaintiff,   and   imprisoned  him  upon  a  false  charge  of  picion  of  fe- 
felony,  and  kept  him  so  imprisoned  for  three  days,  and  1^"?'k*u°""^ 
then  handcuffed  him  and  took  him  before  a  magistrate,  before  anaagis- 
and  there  imp^soned  him  again  for  twelve  hours.  '  Pleas,  ^^  he  reasoi" 
first,  not  guilty.     Second,  as  to  the  assaulting  and  im-  ably  can. 
prisoning  plaintiff  for  the  space  of  time  in  the  declaration  has  no  right 

first  mentioned,  and  as  to  the  handcuffing  and  taking  him  to  detain  a 

.  prisoner  three 
days  withfoiit  taking  him  before  d  magistrate,,  in  order  that  evidence  may  be  col- 
lected in  support  of  a  felony  with  which  he  ischargjed. 

A  constable  has  no  right  to  handcuff  a  prisoner,  except  he  has  attempted  to  es- 
cape, or  escvpi  it  is  necesiary  in  order  to  prevent  hii  escaping. 

VOL.  111.  Y 
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before  a  magistrate,  and  imprisoning  him  there  for  tfa^ 
space  of  time  in  the  declaration  secondly  mentionedi 
defendants  say,  that  a  felony  had  been  committed  in  the 
premises  of  one  Clarke;  that  (from  certain  circumstaqces 
set  out  in  the  plea)  plaintiff  was  suspected  of  being  cob- 
cemed  in  the  felony ;  wherefore  defendant  Courts  beiBg 
a  constable,  and  the  other  defendants  as  his  assistants, 
took  plaintiff  and  imprisoned  him  for  the  space  of  time 
in  the  declaration  mentioned  in  that  behalf,  in  order  to 
carry  him  before  a  magistrate,  the  same  being  a  reasoo- 
able  time  for  that  purpose,  and  for  the  purpose  of  inform- 
ing Clarke  of  the  apprehension  of  plaintiff  upon  sacli 
suspicion,  and  for  the  purpose  of  enabling  Clarke  to 
procure  the  necessary  evidence  and  collect  the  necessary 
witnesses,  to  prove  the  facts  of  the  said  felony;  and  de- 
fendants further  say,  that  on  &c.  they  handcuffed  plan- 
tiff,  as  in  the  said  declaration  mentioned,  in  order  to 
prevent  his  escape,  and  took  him  so  handcuffed  before  a 
magistrate,  to  be  then  and  there  examined  touching  the 
said  felony,  and  the  magistrate,  directed  him  to  be  de- 
tained for  further  examination ;  wherefore  defendants 
again  imprisoned  him  for  the  space  of  time  in  the  decla- 
ration in  that  behalf  mentioned.  Other  pleas  substan- 
tially the  same«  Demurrer  to  the  pleas,  and  joinder  ai 
demurrer. 


Curwoodf  in  support  of  the  demurrer,  contended  that 
no  causes  of  suspicion  would  justify  the  conduct  coot- 
plained  of  in  the  declaration,  but  that  at  aii  events  the 
circumstances  set  out  in  the  pleas  were  insufficient  to 
form  a  justification  for  such  condact. 


W.  0«  Russell,,  contri^  contended^  that'  the  pleas  Ml 
forth  reasonable  groujids  of  suspicion,  and  auch  as  jus- 
tified the  defendants  in  the  course  they  had  pursued. 
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BAylby,  J.— ^It  18  diflScuIt  to  imagine  any  circum- 
stances  ander  which  the  conduct  of  these  defendants 
could  be  justifiable  in  point  of  law,  but  at  all  events  the 
circumstances  set  out  on  this  record  are  wholly  inade- 
quate to  furnish  them  with  any  justification.    The  plain- 
tiff alleges  that  he  was  first  imprisoned  for  three  days, 
and  the  defendants  by  their  first  special  plea  admit  that 
he  was  imprisoned  for  that  space  of  time  before  he  was 
taken  to  a  magistrate  for  examination,  and  avers  that  it 
was  a  reasonable  time  for  that  purpose,  and  for  the  pur- 
pose of  enabling  Clarke  to  collect  and  bring  forward 
evidence  in  support  of  the  charge  of  felony.    In  the  first 
place  it  was  a  most  unreasonable  time  foi*  any  purpose, 
and  in  the  second  place  the  latter  purpose  was  perfectly 
illegal.     It  is  the  duty  of  every  person  who  arrests  another 
on  suspicion  of  felony  to  take  him  before  a  magistrate 
as  soon  as  he  reasonably  can ;  Com.  Dig.  Imprisonment, 
H.  4;  and  even  a  magistrate  is  not  authorized  by  law, 
and  much  less  is  a  constable  therefore,  to  detain  a  person 
so  arrested,  except  for  a  reasonable  time,  and  except  for 
Ae  purpose  of  his  being  examined ;   Com.  Dig.  Im- 
prisonment, H.  5.    The  magistrate  might  have   been 
justified  in  ordering  the  plaintiff  to  be  detained  uiitil 
Clarke  could  bring  forward  bis  evidence,  but  without 
his  order  the  defendants  could  not  possibly  be  justified 
in  detaining  him  for  any  such  purpose.    The  defendants 
have  also  justified  the  handcuffing  the  plaintiff  in  order 
^0  prevent  bis  escape;  but  they  have  not  averred  that  it 
was  necessary  for   that   purpose,  or  that  he  had  at- 
tempted to  escape,  or  that  there  was  any  danger  of 
his  escaping;  and  such- a  degree  of  violence  and  restraint 
upon  the  person  cannot  be  justified  even  by  a  constable, 
nafess  he  makes  it  appear  that  there  are  good  special 
reasons  for  Us  resorting  to  it.    For  these  reasons  the 
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18^5.       special  pleas  are  clearly  insufficient,  and  the  plaintiff  is 
y,  entitled  to  our  judgment. 

V, 

CouAT.  HoLKOYD,  J.  and  Littled^le,  J.  concurred. 

Judgment  for  the  plaintiff. 


James  v.  Swift. 

Ih  a  notice  of  TRESPASS  against  a  justice  of  the  peace  for  the 
a^magistrate*  <^ounty  of  Monmouth  for  illegally  committing  plaintiff  to 
under  24  G.  2.  prison.     At  the   trial   before   Garrow,   B.  at   the  last 

c.  44,  the  sig-      _  _  ,   _  .  .  ,  •  i-      *   • 

nature  of  the    Monmoutnshtre  summer  assizes,  the   notice   of  action 

plaintiff's  at-  gerved  on  the  defendant,  pursuant  to  the  statute  24  Geo,9L, 
torney  need  *  ,  -m     a 

not  set  out  the  c  44.  appeared  to  have  been  signed  ^'  T.  and  Tr.  A, 

aUenS"*"*'  mV/wms,"  the  names  of  the  plaintiff's  attornies  being 
the  initial  is  Thomas  Adams  fVilliams,  and  William  Adams  William; 
su   cien  ^^j  it  was  objected  that  such  a  signature  did  not  satbfy 

the  first  section  of  the  statute,  which  required  that  the 
name  and  place  of  abode  of  the  attorney  should  be  in- 
dorsed on  the  notice.  The  learned  judge,  however,  was 
of  opinion  that  the  notice  was  sufficient,  and  the  plaintiff 
obtained  a  verdict. 

Ludlow  now  moved  for  a  rule  nisi  to  enter  a  nonsnit, 
and  renewed  the  objection.  The  true  names  of  the 
plaintifi^s  attornies  have  not  been  indorsed  upon  this 
notice,  therefore  the  statute  has  not  been  complied  with, 
and  the  notice  is  bad..  The  statute  clearly  means  that 
all  the  names  of  the  attorney  should  be  inserted,  and 
initials  are  not  names.  But  even  if  the  initials  of  the 
christian  names  would  suffice,  this  notice  is  defective, 
for  not  even  all  the  initials  are  given;  it  ought,  at  least 
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to  have  been  T.  A.,  and  W.  A.  Williams^  whereas  it  is 

only  r.  and  W.  A.  Williams. 

James 

V. 

Abbott,  C.  J. — I  think  there  is  no  weight  in  this  ob-  Swxpt. 
jection.  The  word  Adams  ftiay  in  this  case  be  considered 
as  parcel  of  the  surname,  and  so  be  read  as  connected 
respectively  with  the  two  initials  representing  the  christian 
names  of  Thomas  and  William.  Reading  it  so,  this 
indorsement  is  clearly  good,  for  the  statute  does  not  itk 
terms  require  the  insertion  of  the  chnstian  name,  it  uses 
the  word  namej  in  the  singular  number  only :  and  I  be- 
lieve it  has  been  held-  that  the  initials  of  the  christian 
names  are  sufficient. 

Bayley>  J. — I  am  of  the  same  opinion.  It  was 
decided  in  Mayhew  v.  Locke  (a)  thit  where  notice  of 
action  is  given  to  a  magistrate  under  this  statute,  it  is 

«  ■ 

sufBcienty  in  indorsing  the  attorney's  name,  to  put  the 
initial  only  of  his  christian  name.  « 

The  other  judges  concurred. 

Rule  refused. 

(o)  2  Marsh,  377.  7  Taunt.  63.  S.  C.  and  seeTidd,  28.  addend, 
m  ed. 


The  King  v.  The  Inhabitants  of  Amlwch. 

Upon  appeal  by  the  churchwardens  and  overseers  of  wh^p^  ^^ 

the  poor  of  the  parish  of  Llanerchymedd,  in  the  county  order  of  re- 
moval was  di- 
rected to  the  charchwardens  and  overseers  of  the  parish  of  L.,  and  it  appeared  that 
L.  was  a  vill,  and  had  no  churchwardens: — Held,  that  the  defect  was  mere  matter 
of  form,  and  might  be  amended  by  the  justices  under  the  5  G.  2.  c.  119.  s.  1. 

Where  a  pauper  served  the  office  of  clerk  of  a  chapel  in  an  extra-parochidl  vill, 
liut  resided  in  an  adjoining  parish,  and  performed  some  of  the  duties  ot  his  office  in 
that  part  of  the  parish  in  which  he  resided: — Held,  that  he  thereby  gained  a  settle- 
ment in  the  parish. 
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of  Angiesea,  agabst  an-  order  of  two  justices  for  A^ 

The  Kmo     r^n^oval  of  John  Owen,  shoemakery  his  wife  and  family^ 

V.  from  the  parish  of  Amlwch  in  the  county  of  AngleseOf 

Im HABITANTS  ^^  ^®  paHsh  of  Llanerckymtdd,  in  the  same  county,  the 

of  sessions  qjuashed  the  order,  subject  to  the  opinion  of  this. 

court  upon  the  following  case. 

In  April f  1824,  overseers  were  appointed  for  the  parish 
of  Uanerchymedd.  The  order  of  removal  was  directed  to 
the  churchwardens  and  overseers  of  the  parish  of  Uaner' 
chymedd.  To  this  it  was  objected  that  Llanerchymedd 
was  not  a  parish.  The  ^EfflEBE^fiBBt  Sessions  directed 
the  order  to  be  amended  in  this  respect,  and  the  appel- 
lants denied  their  right  to  do  so,  which  forms  the  first 
point  in  this  case.  If  they  had  that  power  the  case  stands 
as  if  the  removal  had  been  to  the  parish  or  vill  of  Llaih 
erchymedd.  The  market  town  or  village  of  Llanerchy* 
medd  lies  partly  in  the  parish  of  Amlwch,  the  church  of 
which  is  five  or  six  miles  distant,  partly  in  two  other 
parishes,  and  partly  in  the  vill  of  Uanerchymedd^  to  which 
place  this  removal  is  made.  The  vill  of  LlanerchymeJd 
lies  in  the  middle  of  the  village,  and  consists  of  a  small 
plot  of  land,  the  property  of  the  parson,  on  which  stand 
the  whole  of  the  church  and  churchyard.  There  are 
also  within  it  twelve  or  fifteen  houses,  and  a  few  acres  of 
land.  It  has  of  late  maintained  its  own  poor,  and  the 
inhabitants  have  been  assessed  to  the  land-tax,  as  in  the 
hamlet  of  Bryngwallen,  which  is  in  the  parish  of  Ceidio, 
No  churchwardens  were  ever  known  to  be  appointed,  and 
no  evidence  was  given  of  the  appointment  of  a  con« 
stable,  although  it  appeared  that  the  pauper's  fiitber  bad 
been  $een  acting  as  one  for  several  years.  The  church  or 
chapel  of  Llanerchymedd  is  kept  in  repair  of  right,  one 
side  thereof  by  the  family  who  own  the  Llwydiarth  estate, 
and  the  other  side  by  the  family  who  own  the  Chrodden 
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Ato  e^^te^    Tbat  pairt  of  the  nllnge  wbieli  is  in  the  parish* 

oi  Jmhtch  is  all  ob  ike- Lt»ydia$*ih  estltte,  as  are  abo-    tImK 

the  hall,  and  several  farms  ib  the  vicinity.    The  chapelry  v; 

of  Uantrchym^td  is  attached  to  the  rectory  of  Llauhm^  Imba^bitawts 

&»,  in  the  presentation  of  the  Bishbp  of  Bangor ^  the  of 

parson  of  which  receives  the  rents  of  the  glebe  lands  in( 

and  near  the  vill  of  Llanerchymeddy  appoints  the  curate, 

akid  pays  hifif  salary.    The  emoluments  of  the  curate  arise 

partly  from  his  salary  and  partly  fr6m  offerings  and  ob- 

l^ons^  and  other  payments  terhied  surplice  fees.    The 

inhabitants  of  the  vill  have  no  private  sitting  places  in 

the  church ;  all  those  on  the  sooth  side  belong  tp  the- 

Chrodden  Issa  estate ;  those  on  thb  north  side  belong  to 

AeLlwydiarth  estate,  which  is  in  the  parish  ot  jimlweA, 

and  the  chief  part  of  the  congregation  are  dwellers  on 

that  estate.     A  proportioti  6f  the  elements  used  at  the* 

administration  of  the  sacrament  2l%  LlanerchymeM  chnrch 

i^  supplied  by  Amlweh.    The  clerk  and  sexton  oi  Llan^ 

erckymedd  appear  to  have  been  appointed  by  the  Llwy^ 

dktrth  family,  mal-gr6  the  nlinister;  his  emoluments  arise 

from  sweeping  the  church  and  washing  the  surplices, 

>)vhich  aire  not  paid  by  the  inhabitants  of  the  vill,  and  also 

from  offerings   and  other  fees  pertaining  to  his  office. 

hhn  OrveHj  the  pauper,  was  appointed  clerk  and  sexton 

oi  Llanerckymedd  in  March,  1795,  and  he  has  executed 

the  office  to  the  present  time,  dwelling  altogether  in  that 

part  of  the  village  of  Llanerehymedd  which  lies  in  the 

pansh  oi  Amlwch.    The   pauperis  father  was  clearly 

settled  in  the  vill  of  Llanerchymedd.    The  respondents 

insisted  that  the  pauper  gained  no  settlement  in  Amlwch 

hy  holding  the   office  of  clerk   of  Llanerchymedd  as 

aforesaid,  the  duties  of  which  they  contended  were  of 

right  only  performed  in  the  vill,  and  no  part  thereof  in 

Amlwch.    On  the  part  of  the  appellants  it  was  insisted 

that  it  was  the  duty  of  the  minister  of  Llanerchymedd  to 
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perform  domestic  service  of  the.  liturgy  .at  the  bouses  of 
^    those  inhahitants  of  the  village  and  its  vicinity  who  dwelt. 

V.  in  the  parish  of  Amlwch^  and  that  it  was  the  duty  of  the: 

^"®       .  clerk  to  attend  him.     The  respondents  called  as  a  witness 

uf  the  Reverend  Mr.  Lem$f  who  had  been  curate  of  Llan^, 

erchymtdd  about  sixteen  years.  The  appellants  called 
the  Reverend  Mr.  Richarth,  who  had  been  curate  since 
1798;  they  also  called  the  pauper^  JoAn  Owen,  who  had 
been  clerk  thirty  years^  and  whose  father  had  been  clerk 
for  a  great  many  yesirs  before.  It  appeared  from  the 
testimony  of  all  the  witnesses,  that  it  had  been  the  uni- 
forpa  practice  of  the  minister  of  Llanerckymedd,  to  at-, 
tend  with  his  clerk  at  the  houses  of  the  inhabitants^ of 
Amlwch,  in  the  village  and  its  vicinity,  for  the  purpose 
of  visiting  the  sick/  administering  private  baptism,  and 
reading  a  prayer  prior  to  the  removal  of  bodies  that  were 
about  to  be  buried  at  Llanerchymedd  church.  No 
limits  were  assigned  as  to  the  distance  from  the  village 
within  which  these  several  services  had  been  performed 
by  the  minister  and  clerk  of  Llanerchymedd.  No  mar- 
riages of  the  inhabitants  have  been  solemnized  in  Llan- 
erchymedd, The  witnesses  differed  in  opinion,  whether 
these  services  rendered  to  the  inhabitants  of  w^ir/«ih:&  by 
the  minister  and  clerk  were  rendered  as  a  matter  of  right 
or  of  indulgence.  The  sessions  were  of  opinion  that  the 
pauper  bad  held  an  annual  office,  a  part  of  the  duties  of 
which  were  performed  in  the  parish  of  Amlwch,  where 
be  resided,  and  on  that  ground  quashed  the  order  of 
removal, 

Nolan  and  Curwood,  in  support  of  the  order  of  sessions. 
The  sessions  had  no  authority  to  make  the  amendment 
in  the  order  of  removal,  for  the  ^5  Geo.  2.  c.  119*  s.  1. 
empowers  them  only  to  amend  defects  in  form ;  Rex  v. 
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Great  Bedwirt , (a);  Vind  this  \vas  a  defect  injsubstance.^ 

The  order  was  directed  to  tbe  churchwardens  and  over-  ^    -,r  i-^*" 

The  Kino, 

seers  of  the  parish  of  Llanerchymedd,     Now  there  were  v, 

oo  such   churchwardens,  and  overseers  have  no  'egal- j^j^^^j^^jj^j 
existence  as  parish  officers,  except  in  conjunction  with  of 

churchwardens.  Without  the  co-operation  of  the  church- 
wardens, overseers  cannot  bind  out  a  parish  apprentice. 
Rex  V,  Fairfax  (b) ;  or  grant  a  certi6cate,  Rexv.  St. 
Margaret's  Leicester,  (c);  or  constitute  a  body  corporate 
for  any  purpose,  Woodcock  v.  Gibson  (d):  this  order,, 
therefore,  was  directed  to  parish  officers  not  in  existence, ; 
and  was  substantially  bad.  The  words  ^^  parish^'  and 
*'  churchwardens'^  are  material  and  substantial  parts  of  the 
order,  and  even  if  the  sessions  had  authority  to  amend,  they . 
coold  have  done  it  only  by  erasing  the  latter  word,  and 
sabstituting  the  word  ''  vill"  for  the  former.  This,  how- 
ever, is  a  preliminary  and  subordinate  objection;  the 
merits  of  this  case  depend  upon  another  point,  with, 
respect  to  which  two  questions  arise:  first,  whether  the 
pauper  exercised  a  public  annual  office  within  any  part 
of  the  parish  of  Amlwch,  and  second^  if  he  did,  whether, 
having  exercised  it  in  part  of  the  parish  only,  he  thereby 
gained  a  settlement.  Now,  as  to  the  second  of  these  ques- 
tions, the  3  and  4  W.  3.  c.  11.  only  requires  that  the 
office  shall  be  executed  within  the  parish ;  and  it  has  been 
decided  that  the  office  need  not  be  executed  over  the 
whole  extent  of  the  parish,  i2ex  v.  Fitileworth  («),  Rex  v. 
Liverpool  (/).  Then,  as  to  the  first  question,  it  is  quite 
clear  that  the  pauper  exercised  his  office,  which  is  not 
denied  to  be  a  public  annual  office,  within  a  part  of  the 
parish.  The  pauper  was  clerk;  it  is  the  duty  of  the 
clerk  to  attend  the  minister:  and  the  case  finds  that  his 

(a)  2  Stra.  1158.  (b)  3  Mod.  269, 

(c)  8  East,  332.  (rf)  Ante,  27T. 

(e)  Burr.  S.  C  238.  (/)  3  T.  R.  118. 


Aklwcr. 
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9  - 

1Bd5.       enaoliilnents  conmsted  ef  fees  peiteiQing  to  bis  office. 

^^fP'^'^^      IBetyiey,  J.   Where  w»«  the  pauper's  dwellittg-house? 

<f^.  Does  it  appear  that  he  resided  in  the  same  part  of  the 

'^^         parish  over  which  the  duties  of  his  office  extended  H^ 
Inhabitants  "^         ,  -• 

of  That  is  not  expressly  stated  in  the  case  one  way  or  the 

other,  but  these  facts  are  expressly  found,  that  tte  paupiiir' 
resided  in  the  parish;  that  some  of  the  duties  of  hi^' 
office  were  executed  in  the  parish ;  that  the  minister  also 
executed  some  of  his  functioBS  in  the  parish,  and  derived 
emoluments  therefrom;  and  that  the  emoluments  of  bcidi< 
arose  out  of  the  same  sources:  inferentially,  therefore,* 
at  least,  it  does  appear,  that  the  pauper  resided  in  tiie 
same  district  where  he  exercised  his  office.  The  noto- 
riety of  an  office  is  the  criterion  of  its  validity  to  confer 
a  settlement,  and  it  must  have  been  natorions  to  the 
inhabitants  of  AmJwch  thai  the  office  of  clerk  of  Uaner* 
cki/medd  chapel  was  exercised  within  their  parish ;  for 
the  clerk  was  appointed  by  the  owners  of  an  estate  in 
Amhmhy  and  a  portion  of  the  sacrameiital  elements  used 
at  the  chapel  was  provided  by  the  parish  of  Amlwch. 

Tindal  and  Patieson,  coHtri.  The  amendment  made 
in  this  case  was  authorized  by  the  5  Geo.  2.  c  II9.  s.  1., 
which  empowers  justices,  at  sessions,  to  cause  defects  iii 
form  in  orders  of  removal'to  be  amended;  for  the  defect 
here  was  purely  formal.  The  order  was  directed  to  the 
churchwardens  and  overseers  of  the  parish  of  LlanercKy 
medd.  The  fact  was  that  Llanerchymedd  had  no  church- 
wardens, and  was  a  vill  and  not  a  parish.  Now  the 
churchwardens  heed  not  have  been  mentioned  dt  all, 
Regina  v.  Seafle  (a) ;  and  though  they  are  mentioned,  it 
is  in  the  character  of  overseers,  not  churchwardens; 
therefore,  upon  both  those  grounds  the  word  '^  church- 
wardens'' may  be  rejected  as  surplusage.    Bex  v.  Great 

.      (o)  1  Bolt,  $. 
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Beiwm  i»  very  distkiguiflhable  from  this .  case^  Sat  there 
the  order  did  not  state  that  it  was  made  upon  eomplailit 
of  the  churchwardens  atid  overseers,  nor  thf|t  one  of  the 
justices  was  of  the  qtionim,  nor  that  the  pauper,  who  ,      ^^ 
was  a  certificate  man,  was  become  actually  chargeable^  of 

all  which  were  clearly  defects  in  substance:  but  here,  ^^^^^* 
the  description  of  Llanerchymedd  as  a  parish,  is  a  mere 
matter  of  form.  Besides,  the  appellants  have  appealed 
against  the  order  by  the  description  of  **  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Uanerc/uf- 
medd/'  and  by  so  doing  they  have  waived  the  objection, 
and  are  estopped  from  claiming  the  benefit  of  it.  Then, 
upon  the  merits,  the  pauper  has  gained  no  settlement  in 
Amlwchj  for,  first,  he  has  never  exercised  the  office  of 
clerk,  qusl  clerk,  at  all,  and  secpnd,  at  least  he  has  never 
exercised  it  within  the  parish  of  Jtnlwch.  All  the  autho- 
rities concur  in  shewing,  that  in  order  to  gain  a  settlement 
by  virtue  of  an  office,  the  pauper  must  reside  in  the  same 
place  over  which  the  duties  of  his  office  extend.  Rex  v. 
Liverpool  only  decided  that  if  a  churchyard  lies  in  two 
parishes,  the  sexton  may  gain  a  settlement  in  the  one  in 
wbiqh  he  resides,  although  no  part  of  the  church  lies 
within  that  parish.  Here^  neither  the  chapel  nor  chapel- 
yard  are  within  the  parish  of  ^m to; A;  consequently  there 
is  no  analogy  between  the  cases.  The  case,  indeed,  finds 
that  the  pauper  performed  certain  acts> within  the  parish 
oi  Jmlmch,  besides  the  duties  connected  with  the  chapel 
and  chapel-yard;  bnt  it  does  not  find  that  he  performed 
them  as  duties  pertaining  to  his  office  as  clerk:  the  in- 
i^rence,  therefore,  is,  liiat  ^tbey  were  voluntary  acts^and 
not  performed  in  the  discharge  of  his  duties  as  clerk. 
If  that  be  so,  the  sessions  have  not  decided  the  question 
whether  the  office  of  clerk  was  of  right  exerciseable 
within  the  parish  of  Amlwch,  B.ud  as  the  evidence  tends  to 
shew  that  it  was  not,  the  Court  must  adopt  that  conclu* 
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sion,  and  say  that  no  settlement  has  been  gained.    But, 

at  all  events,  the  office  has  been  exercised  within  a  part 

.9.  only  of  the  parish,  and  upon  that  ground  it  is  insufficient 

_     ^^®         to  confer  a  settlement.     There  are  many  cases  in  which 
Inhabitants  ,  ,    -^  , 

of  it  has  been  held,  that  an  office,  the  duties  of  which  extend 

over  several  parishes,  will  confer  a. settlement;  Rex  v. 
St.  Lawrence,  Reading  (a),  and  Si.  Maurice  v.  St.  Mary 
Kalendar  (b) :  but  in  every  one  of  those  it  will  be  found 
that  the  duties  of  the  office  extended  over  the  whole  of 
that  particular  parish  in  which  the  pauper  resided.  It  is 
admitted  that  notoriety  is  the  ground  upon  which  the 
serving  an  office  confers  a  settlement ;  but  that  notoriety 
must  not  be  partial ;  it  must  extend  over  the  whole  pa- 
rish ;  Rex  V.  Ho/y  Cross,  Westgate  (c) ;  which  it  is  quite 
impossible  it  should  do,  where  the  duties  of  the  office 
are  exercised  over  a  very  small  part  of  the  parish,  as  in 
the  present  case. 

.  Bay  LEY,  J.  {d) — I  am  of  opinion,  upon  the  fair  and 
•reasonable  construction  of  the  statute  5  Geo.  2.  c.  1]9> 
that  the  sessions  had  authority  to  amend  the  order  of 
removal  in  this  case  in  the  manner  they  did.  The  first 
section  of  that  statute  enacts,  '^  that  upon  all  appeals 
made  to  the  justices  at  sessions  against  judgments  and 
orders  made  by  any  justices,  such  justices  so  assembled 
at  sessions,  shall,  upon  all  appeals  so  made  to '  them, 
cause  any  defects  of  form  that  shall  be  found  in  any  such 
original  judghoents  or  orders  to  be  rectified  and  amended." 
The  order  of  removal  in  this  case  was  directed  to  the 
churchwardens  and  overseers  of  the  parish  of  Lianerchtf" 
medd.  In  point  of  fact  there  were  no  churchwardens  of 
Uanerchymedd,  and  it  was  not  a  parish,  but  a  vill.  That 
the  order  reached  the  parties  for  whom  it  was  intended 

(a)  2  Bott,  156.  (6)  Burr.  S.C.  2T; 

(c)  4  B.  &  A.  619.  {d)  AbboHi  C.J.  was  absent. 
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is  clear,  because  they  appealed  against  it,  and  by  the  1825. 

satfie  description  ivhich  it  gave  them ;  but  when  the  ap-  «,.   ^ 

peal  came  on  they  contended  that  Uanerchymedd  was  t>. 

not  a  parish,  but  an  extra-parochial  vill ;  that  is,  they  inhabit amts 

pleaded  a  misnomer.     Now  that  was  a  mere  matter  of  of 

•Amlwch 
form ;  therefore  the  case  of  Rex  v.  Great  Bedwin  is  very 

different,  because  there  the  order  did  not  state  the  com- 
plaint of  the  churchwardens  and  overseers,  nor  that  the 
pauper  had   become  actually  chargeable;  .both  which 
were  defects  in  substance ;  because,  without  the  com- 
plaint of  the  churchwardens  and  overseers,  the  justices 
had  BO  power  to  remove,  and  until  the  pauper,  who  was 
certificated,  had  become  actually  chargeable,  he  was  not 
liable  to  be  removed.    The  other  and  material  question 
in  this  case  is,  whether  the  pauper  exercised  a  public 
annual  office  within  the  parish  of  Amlwch^  within  the 
meaning  of.  the  statute  3  8c  4  W.  3.  c.  1 1.     The  sixth 
section  of  that  statute  enacts,  ^^  that  if  any  person  shall 
execute  any  public  annual  ofice  in  the  parish  during  one 
whole  year,  then  he  shall  be  adjudged  to  have  a  legal 
settlement  in  the  same,  though  no  such  notice  in  writing 
be  delivered  and  published  as  is  hereby  before  required." 
The  legislature,  therefore,  clearly  intended  the  executing 
an  office  in  the  parish  to  be  so  notorious  as  to  form  an 
equivalent  to  the  notice  which  they  had  made  requisite  in 
other  cases.     The  question  here  is,  whether  the  pauper 
acquired  a  settlement  by  executing  the  office  of  clerk 
and  sexton  in  part  of*  the  parish,  in  which  he  resided. 
Now,  it  is  not.  necessary,  in  order  to  acquire  a  settlement 
by  serving  an  office,  that  the   duties  of  the  office  should 
be  co-extensive  with  the  parish.     If  it  be  notorious  to 
the  parish  that  the  office  is  of  right  exerciseable  within 
it,  that  is  enough.     In  Rex  v.  St.  Mary,  Seading,  which 
was  the  case  of  a  constable,  and  in  St.  Maurice  v.  St. 
Mary,  Kalendar,  which  was  the  case  of  a  tythingman, 
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the  dilties  of  the  office  extended  pter  several  parbhed 
besides  tbos^  in  which  the  paupets  resided ;  yet  it  was 
t^.  held  in  b6th  those  cases  that  a  settlement  was  gaiped. 

The         Jq  ji^  y^  Fittleworth  a  certificate-man  was  elected  9q4 

IVHABITAVTt 

of  sworn  a  tything-man^  for  a  tytbipg  ^hich  did  ^^^  extefid 

through  all  the  parish  of  Fiiikv^rth,  but  comprehe|ide(} 
that  part  of  it  where  he  resided ;!  and  the  Court  said  it 
was  not  necessary  that  the  office  should  extend  through- 
out all  the  parish ;  the  act  only  required  executing  some 
annual  office  in  the  parish.    Then,  were  the  duties  of  the 
office  of  clerk  and   sexton  of  the  viH  and  cbapelryof 
Llanerchymedd^  or  spme  of  them,  nptoriouBly  and  of 
right  exerciseable  witfaiq  the  parish  of  jimlwchf   Whether 
the  vill  ^nd  the  chapelr^^are,  in  point  of  fact,  co-exten- 
sive, does  not  appear;  they  are  ^ot  necessarily  so ;  for 
JJnnerchymedd  being  an  extra-parpchial  place,  the  duties 
of  the  office  of  clerk  and  sexton  of  the  chapelry  may  be 
confined  and  liniited  to  the  vill.     The  founder  of  a  chapel 
may,  by  consent  of  the  rector,fix  the  limits  of  the  chapelry; 
and  it  was  nfiatter  of  evidence,  therefore,  in  the  present 
case,  whether  the  chapelry  did  pr  did  not  extend  beyood 
the  VjilL    The  evidence  adduced  upon  the  point  at  ses- 
sions  was  cop^dictory;  but.  looking  at  it  altogether,  it 
seenis.to  n^e  th^t  the  justipes  have  arrived  at'  the  riglit 
conclusipn,  namely,  that  the  duties  of  the  office  Were  no- 
toriously and  of  right  performed  within  the  pari3h  of 
^mtwch  >  and  if  that  be  so,  the  pauper  has  acquired 
a  ^ettlenient  in  thi^t;  parish*    The  i-ector  of  Lla^enhn, 
to  YfhichLhnerckymedd  is  attaphed,  appoints  the  curete; 
wad  pays  his  salary.     The  owner  of  the  Llwydiatih 
estate  appoints  the  clerk  and  repairs  the  chapel.    Vbh^ 
cbap^l  i^  appropriated,  part  to  the.  use'  of  the'tenantsof 
ike  Ijlwjfdiartb  estate,  and  part  to  the  use  of  the  tenaaU 
of  aqothi^r  estate.    The  inhabitants  of  the  vill  have  no 
sitting-places  in  the  chapel.     It  has  been  the  uniform 
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ffractice  of  the  mHiister  of  Uanerehjfmedd  oc^asiiHiaUy        I6£5% 

to  atteii4  vi^h  his  clerk  at  the  houses  of  the  inhabitaiits     J!^"t!^ 

.  The  KijHO 

of  Amlwch:  whether  as  matter  of  duty  or  of  todulgence  9. 

W4&  left  in  doubt :  but  ia  my  opinion  the  sessions  have  ,     "^^ 

\        ,    '  V  .  Inhabitants 

done  right  ii^  concluding  that  it.wa^  done  as  matter  of  of 

duty..  Tl^enjWas  the  exercise  of  this  office  notorious  in 
the. parish  of  Amlwch?  I  think  it: is  impossible  to  doubt 
that^  it  Mras;  the  fact  pf  the  pari3h  having  supplied  a  por- 
tiop  of  the  sacramental  elements  is  decisive  to  shevir  its 
potoriety  there^  because  part  of  the  charges  made  by  the 
parish  officers  of  Amlwch,  in  their  accounts^  must  have 
been  for  bread  and  wine  supplied  to  the  chapel  of 
Llanerchymedd ;  and  that  fact  goes  far  to  prove  that  the 
chapel  was  erected  for  the  benefit  of  the  parish  as  well 
S9  of  the  vilK  Upon  the  whole,  therefore^  I  am  of  opinion 
that  the  order  of  sessions  was  right,  and  ought  to  be 
sflb'med. 

HoLBOYD,  J.  and  Littledale,  J-  concurred. 

Order  of  sessions  affirmed.    : 


The  King  v.  Churchill  and  another. 

Appeal  against  a  poor-rate  for  the  towi  and  county  A  mere  right 
of  the  town  of  Notiingham.    The  appellants  contended^  ^^^^  rateable. 
firsts  that  they  were  improperly  rated  in  respect  of  land  Where  certain 
of  which  they  were  not  the  occupiers;  and,  second,  that  ^™»e*of 
other  persons  who  were  the  occupiers  of  land  were  jiot  a  town,  and 
rated.    The  sessions  amended  the  rate  by  striking  out  ^c?ent  mes- 
the  names  of  th^  appellants  in  respect  of  the  land  for  fuages  within 

•^■^  *^  It,  had  a  right 

to  tnm  cattle  upon  certain  lands,  at  cerrain  periods  of  the  year,  to  the  exclusion  of 
the  owners  of  the  soil : — Held,  that  they  had  a  mere  rieht  of  common,  in  respect  Qf 
which  they  were  not  rateable  to  the  poor. 


The. Kino 
Churchill. 


CASES  IN  THE  KINGS  BENCH, 

which  they  were  rated,  and  confirmed  the  rate  as  to  alt 
the  other  persons  rated,  subject  to  the  opinion  of  this 
Court  upon  the  following  case  : 

The  town  and  county  of  the  town  of  Nottingham  com- 
prises three  parishes,  St. Mary,  St.Pet€r,^nd  St.  Nicho- 
las. In  the  parish  of  St.  Mary  there  are  large  £elds  or 
tracts  of  land,  called  the  Sand  Field,  the  Clay  Held,  and 
the  Meadows,  belonging  to  different  persons.  The  land 
called  the  Meadows  consists  of  about  280  acres,  to  the 
pasturage  and  herbage  of  which  the  burgesses  resident  in 
the  three  parishes,  even  if  they  are  inmates  not  renting  or 
holding  any  tenement  or  hereditament  whatever,  are  ex- 
clusively entitled,  and  to  turn  in  three  head  of  large  cattle 
each  from  Old  Midsummer  Day  to  Old  Lammas  Day, 
when  all  the  cattle  are  taken  out,  and  the  pasturage  is  laid 
till  the  3d  of  October,  when  the  burgedses  are  again  exclu- 
sively entitled  to  turn  in  a  like  number  of  cattle  until  the 
2d  of  February  following,  which  pasturage  and  herbage 
is  of  the  value  of  IO5.  per  acre  between  Old  Midsummer 
and  Candlemas.  The  quantity  of  land  in  the  Sand  Field 
and  Clay  Field  comprises  x  about  650  acres,  fenced  off 
into  different  sized  closes,  belonging  to  different  indivi- 
duals. The  burgesses  resident  in  the  three  parishes,  and 
also  the  occupiers  of  ancient  messuages  in  the  three 
parishes,  and  who,  as  such  occupiers,  are  severally  rated 
to  the  poor  in  their  respective  parishes  in  respect  of  their 
messuages  and  other  property,  but  not  for  such  common 
right,  claim,  and  such  of  them  as  chuse,  exercise,  the 
right  to  turn  in  three  head  of  large  catt4e  from  Old  Lam- 
mas Day  to  Old  Martinmas  Day  in  every  year,  during 
which  period. neither  the  owner  of. the  freehold  nor  the 
tenants  ha^e,  as  such,  any  right  to  tuni  in  cattle  therein; 
and. during  that  period. the  pasturage  and  herbage  of  the 
Fields  is  3ho  of  the  value  of  iO*-.  per  acre.  The  several 
persons  named   in  the  notice  of  appeal,  and  who  have 
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beeo  duly  senned;  with,  the  Bame,  had  each:  of  them  cattlie^^       1 895. 
8ome  thriee.  some  two,  and  .some  one,  in  either  the.  Fields:      ^'^^>^^^' 

The  Kiif  A" 

or  Meadows,  during  some  part  of  the  time  the  same  were  ^^ 

commonable,  and. at  the  time  of  making  the. rate;  but  CauECMtiL. 

none  of  such  several  persons  were  included  in  the. rate 

for-so  depasturing  their  cattle,. nor  has  it  ever  been; usuaal 

in  the  parish  of  St.  Mary  to  rate  the  persons  tumii^. 

cattle  into  the  Fields, nud  Meadows  during. the  time  of 

their  so  being  open;  and  the  court  of  sessions  refused  to 

quash  or  amend  the  rate,  on  account  of  sQch  biirgessea 

and  occupiers  of  ancient  messuages  being  omitted  to  be 

rated,  from  the  impossibility  of  ascertaining  and.  rating. 

the  whole  of  such  persons^so  turning  cattle  into  the  Fields. 

and  MeadowSffor  their  actual  occupation  and  enjoyment, 

there  being  upwards  of  two  thousand  burgesses  entitled 

80  to  turn   in  cattle,   besides  the  occupiers   of  many 

hundred  messuages,  many  of  whom  exercise  such  rights 

in  different. modes  and  at  different  times,  as  by. turning  in 

one  or  more  head  of  catde  for  a  night,  or  a. day,  aud  in 

other  ways,  and  there  being  no  coin  small  enough  to  as* 

sess  some  of  them,  if  they  were  liable  to  be  rated  only  for     - 

their  actual  occupation  and  efljjoyment. 

Scarlett  and  S.  M.  PhilUpps,  in  support  of  the  order 
of  sessions.  There  are  three  answers:  to  this: appeal. 
First,  the  sessions  having  amended  the  rate  by  striking 
out  the  names  of  these  appellants,  they  are.  no  longer 
persons  aggrieved  by  the  rate,  and  have,  no  longer  any 
ground  or  right  of  appeal.  Second,  the  case  does  not 
state,  and  the  fact  cannot  be  presumed,  that  these  appel- 
lants are  burgesses,  and  then  non  constat  that  they  ever 
had  any  ground  or  right  of  appeal.  Third,  the  persons 
^hose  names  the  sessions  refused  to  insert  in  the  rate 
ve  not  rateable.  The  case  describes  them  as  persons 
about  two  thousand  in  number,  being  burgesses  and  oc- 

VOL.  III.  z 
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cupiers-  of  aiieieot  messuagea,  uid  having  an  excliinve 
right *of  pa^unige  for  a  limited  number  of  cattle,  in  three 
9.  parcels  of  land,  for  a  limited  portion  of  the  year.    They 

CauacHiLL.  have,  tiierefore,  nothing  more  than  a  right  of  common. 
They  iiave  no  such  interest  in  the  land  as  can  be  the  sub* 
jiset  of  rate.  They  are  neither. the  owners  nor  occupiers 
of  the  tand  $  th^y  could  not  maintain  an  action  of  trespass 
in  respect  of  it  even  against  a  wrong-doer.  They  ite 
aaerely  in  the  exercise  of  a  right  of  common,  and  for  that 
Ibey  are  not  liable  to  be  rated:  Rex  v.  Tewkesbury  {a\ 
Rex  y.  AberatoniJ}).  If  the  land  were  vested  in  the 
corporation  as  trustees  for  the  burgesses^  it  would  be  the 
subject  of  rate ;  but  then  the  rate  would  be  payable  by 
the  corpdratiotti  and  not  by  die  burgesses :  Rex  v.  Sud* 
bury  (c). 

Nolan  and  Balguy,  contri.  The  two  preliminary  ob- 
jections require  no  answer;  they  have  no  weight  what« 
ever.  The  third  objection  is  more  important:  upon  that 
the  whole  merits  of  the  case  depend.  The  rate  is  clearly 
•  defective  in  omitting  the  names  of  the  other  bui^esses. 
They  exercise  and  enjoy  the  exclusive  right  to  the  pas* 
turage  and  herbage  of  the  land ;  they  are,  therefore,  the 
occupiers  <^  it:  if  they  are  not,  there  are  no  occupiers 
at  all,:  and  the  land  must  go  unrated.  They  have  some- 
thing more  than  a  mere  right  of  common ;  they  have  the 
exclusive  occupation*  None  of  the  cases  cited  support 
the  argument  on  the  other  side,  because  in  every  one  of 
those  die  corporation  were  held  to  be  th^  occupiers; 
whereas,  here  there  is  no  occupation  if  not  in  the  bur- 
gesses>  and  they  are  certainly  the  occupfers  of  something, 
beneficially  to  themselves,  and .  exclusively  as  against 
others.  What  their  title  is,  or  how  derived,  is  not  now 
matter  of  inquiry  ;  the  6acts  stated  in  ihe  case  shew  them 

(fl)  13  East,  155.        (Jf)  5  East,  460.         (c)  Ante,  roi.  ii.  343. 


Tbe  KiNQ 
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to  be  occopiersy  and  as  such  they  are  rateable*  Rex  v. 
W^son  {ti)  seema  a  direct  authority  in  favour  of  these 
appellanta.    There  a  corporation  were  seised  in  fee  of  v, 

lauds,  which  by  custom  were  annually  measured  out,  un-  ^s^^^***^*- 
der  their  control^  by  a  ieet  jury,  according  to  a  ceirtain 
stint,  to  such  of  the  resident  burgesses  as  chose  to  stock 
tbem ;  and  it  was  held,  that  the  burgesses  who  so.  stocked 
the  lands  were  liable  to  be  rated  as  the  occupiers  of 
them.  Bayleify  J.  in  his  judgment  iu  Rex  v.  Sudbury, 
says,  "  the  case  of  Rex  v.  Watson  differs  from  tbe  present 
in  two  particulars ;  first,  it  Was  considered  in  that  case, 
that  the  individliat  who  turned  on,  had  the  exclusive  oc- 
cupation and  enjoyment,  independently  of  any  right  what- 
ever in  the  corporation ;  and,  second,  nothing  was  paid 
to  tbe  ^corporation  by  those  who  stocked."  Now  this 
case  differs  also,  from  Rex  v*  Sudbury  in  both  those  par- 
ticulars; tbe  one,  therefore,  ia  no  authority  to  govern  the 
other. 

3ayley,  }.(h). — It  18  unnecessary  to  decide  the  first 
two  questions  raised  in  this  case,  because  my  opinion  is 
clearly  in  favour  of  the  order  of  sessions  upon  the  third  j 
question,  which  involves  the  whole  merits  of  the  case, 
lu  order  to  render  a  party  liable  to  poor-rates,  he  must 
he  shewn  to  be  an  inhabitant,  or  au  occupier  of  lands, 
houses.  Sec.  within  the  parish.  Tbe  question  here  is, 
whether  the  partiea  whose  names  it  is  alleged  have  been 

• 

Hnproperly  omitted  in  the  rate,  were,  or  were  not,  indi- 
vidually, occupiers  of  land.  **  Common"  is  a  term  well 
known  to  the  law.  Lord  Coke  says  (c),  *'  There  be  four 
Kinds  of  common  of  pasture ;  common  appendant,  which 
IS  of  common  right,  (and  therefore  a  man  need  not  pre- 
scribe for  it,)  and  is  appendant  to  arable  land ;  common 

(a)  5  East,  481.  (b)  Jbbaltf  C.  J.  was  absent, 

(c)  Co.Litt.  122fl. 
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1 825.       appurtenant,  for  which  one  must  prescribe ;  comnioft  per 
^'"'^^^^^      cause  de  vicinage,  ^hich  is  but  an  excuse  for.  trespass ; 
9.  and  common  in  gross,  which  is  so  called,  for  that:  it  ap- 

Churchill,  pertaineth  to  no  land,  and  must  be  by  writing  or  prescrip- 
tion/* The  right  to  land  is  corporeal  ;^  a  right  of  com- 
mon is  incorporeal :  land  lies  in  livery  ;  a  right  of  cont- 
mon  in  grant.  Does  the  right,  in  respect  of  which  it  is 
attempted  to  rate  the  burgesses  of  Nottingham,  lie  in 
livery  or  in  grant  i  .  It  clearly  does  not  lie  in  livery :  it 
could  not  pass  by  livery.  They  daim  it  as  burgesses, 
and  as  occupiers  of  ancient  messuages.  How  could 
such  a  privilege  be  conveyed  to  tliem  i  *Could  they^.be 
enfeoffed  of  it  i  Clearly,  not.  Then  it  follows  that  they 
have  no  interest  in  the  soil,  but  merely  an  incorporeal 
hereditament,  a  right  of  common  by  prescription^  which 
is  not  rateable.  For  these  reasons  I  am  of  opinion  that 
the  order  of  sessions  was  right. 

HoLROYD,  J. — I^  am  of  the  same  opinion.  I  think 
the  burgesses  are  not  rateable  in. respect  of  their  right 
of  common  upon  the  land  in  question.  That  right,  as  it 
seems  to  me,  is  not  vested  in  the.  burgesses,  but  in  the 
corporation,  for  the  benefit  of  the  burgesses.  It  is  set* 
tied;  that  where  an'  interest,  or  profit  d  prendre,  is  to  be 
claimed  out  of  another  man's:  soil,  it  must  be  alleged  by 
way  of ,  prescription,  and  .not  by  custom ;  e&cept,  in  the 
case  of  a  copyhold  tenant  against  his  lord:  Foistonv. 
Crachrood^  (a),  Mellor  v.  Spateman  (b).  Now,  the  lat- 
ter of  those  cases  shews  that  the  burgesses  in  this  case 
cannot  take  as  a  corporation,  and  cannot  prescribe  for 
the  right  in  themselves :  so  that  if  there  was  any  such 
legal  j)ossession  of  the  land  as  would  maintain  an  action 
dC  tresptffi,  it  must  be  by  the  corporation,  and  not  by 
the  burgesses  ;  for  a  commoner  cannot  maintain  trespass 

(a)  4  Rep.  Sih,  (b)  1  Saund.  341.  n.  (3.) 
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for  damage  to  the  soil  or  grass,  for  he  has  no  interest  but 

to  take  the  pasture  by  the  mouths  of  his  cattle :  Com. 

Dig.  Common,  (H.).     This  is  a  mere  incorporeal  right,  v. 

and  not  within  the  statute  43  Eliz.  c.  2 ;    it  is  a  mere    Churchill. 

right  of  common,  and* not  rateable  per  se,  though  the 

land  to  which  it  is  attached  may«  for  that  reason,  be  rated 

at  a  higher  value. 

LiTTLEDALE,  J.-^I  am  also  clearly  of  opinion  that 
these  burgesses  are  not  liable  to  be  rated  as  individuals. 
They  have  no  interest  in  the  land ;  they  have  a  mere 
right  of  common ;  and  that,  according  to  decided  cases, 
is  not  the  subject  of  rate.  The  exclusive  pasturage  did 
not  give  them  the  exclusive  occupation,  and  they  had  no 
such  intierest  as  would  entitle  them  to  maintain  trespass. 
The  right  which  they  enjoyed  they  could  claim  only  by 
prescription,  in  the  name  of  the  corporation.  A  man 
may  prescribe  for  the  sole,  or  the  several  pasture,  to  the 
exclusion  of  the  owner  of  the  soil;  Co*  Litt.  122,  a.  (1.); 
(jm.  Dig.  Prertiription,  (H.);  Hosfcins  v.  Robins  {a); 
and  in  such  cases,  he  who  enjoys  the  right  has  power  to 
grant  it  to  another.  But  here  the  burgesses  had  no 
power  to  grant  to  others ;  for  the  exclusive  right  was  not 
in  them,  but  in  the  corporation,  for  their  benefit;  and 
even  the  corporation  had  it  for  certain  parts  of  the  year 
only,  and  could  take  it  only  by  grant  or  by  prescription. 
The  burgesses  could  not  take  it  themselves,  either  by 
grant  or  by  prescription ;  consequently,  they  could  have 
no  more  than  a  mere  right  of  common;  and  in  respect 
of  that  they  are  not  rateable.  I  agree,  therefore,  that  the 
order  of  sessions  ou^ht  to  be  affirmed. 

Order  of  sessions  affirmed. 

(a)  2  Saund.  334. 
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Cohen  v.  Morgan. 

» 

ton  havinglost  CASE  against  the  defendant  for  falsely,  maliciously,  and 

a  bill  of  ex-  without  any  probable  cause,  procuring  the  warrant  of 
change,  which       ..  ^    \  1,7  ri 

he  supposes      a  justice  of  the  peace,  to  apprehend  the  person  of  the 

to  have  been  piaJntiflF  on  a  charge  of  feloniously  stealing,  taking  and 
before  a  ma-  carrying  away  a  certain  bill  of  exchange,  and  thereby 
SatefTthecir-  Pausing  him  to  be  imprisoned.  Plea,  not  guilty.  At  the 
cumstance  of  trial  before  Abbott y  C-  J.  at  the  London  adjourned  sittings 
the  magistrate  ^^^^  1^^^  term,  it  appeared  from  the  evidence  of  the  jus- 
grants  his  war-  tice's  clerk,  that,  on  a  day  mentioned,  the  defendant  ap* 
rant  to  appre-  ,      ,  ^  .  .»■  » 

hend  A*  B.  on  peared  at  the  justice-room  in  Whitechapel^  and  stated  bis 
a  charge  o^f  ^  complaint  to  the  sitting  justice  of  having  lost  a  bill  of 
niously  stolen,  exchange  to  the  amount  of  15L  The  witness  took  the- 
ried  away**  the  information  of  the  def^n^anj  dpwn  in  writing,  in  which 
bill  of  ex-  the  charge  stated  against^  the  plaintiff  was,  that  he  had 
guage  which     ^^  feloniously  stolen,,  taken  and  cajrried  away"  the  bill  of 

the  complain-  exchange.  The  words,  "  feloniously  ttolep,  takeq  aAd 
antdidnotuse  ,     ^  '^ 

when  he  laid     carnqd  away/'  were  not  used  b^  the  defendant :  this  was 

111*  inrnrmn*  '     • 

SonV  and  '  ^^^  witness's  own  language.  Upon  this  information  the 
upon  subse-  justice  granted  his  warrant  to  apprehend  the  plaintiff  on 
ration  of  the    ^  charge  of  felony,  which  charge  was  couched  in  the 

case,  it  turned  language  above-mentioned.  The  pMies  afterwards  ap- 
out  to  be  no  ^  ,       .    '  .  .       . 

felony:—        peared  before  the  justice,  and  upon  an  investigation  of 

Held, that  cas^  ^j^^  merits  of  the  case,  the  complaint  was  dismissed,  the 
for  maliciously  justice  being  of  opinion  that  theria  was  no  ground  for 
mwistrafe'to  charging  the  plaintiff  with  a  felony.  Under  these  cir- 
grant  his  war-  cumstances  the  Lord  Chief  Justice  held  that  there  was 
tainthe  aver^  "^  evidence  to  go  to  the  jury  that  the  defendant  was 

ment  of  ma-     actuated  by  malicious   motives,  and  therefore  directed 

lice,  the  charge 

must  be  wil-     a  nonsuit. 

fully  falu. 

InK>rmations  before  magistrates  must  be  taken  as  nearly  as  possible  in  the  lan- 
guage used  by  the  party. 
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Gumey  now  mov^d  for  a  rale  oiBi  to  set  aside  the  non- 
suit, and  submitted  that  although  it  was  not  made  out 
that  the  defendant  was  actuated  by  malice  in  the  first 
instance  in  going  before  the  magistrate,  still  the  fact  of 
his  persevering  in  the  charge  when  the  plaintiff  was 
brought  before  the  justice,  and  then  giving  a  more  de- 
tailed account  of  the  transaction,  was.  sufficient  to  go  to 
the  jury  as  evidence  of  a  malicious  motive. 

Abbott,  C.J. — It  appeared  to  me  at  the  trial  that 
the  defendant  had   taken   that  which  was  the  proper 
course.    He  had  lost  a  bill  of  exchange,  and  had  reason 
to  suppose  that  the  plaintiff  had  im|}roperly  possessed 
himself  of  it.     Under  this  supposition  he  went  before  the 
justice,  and  related  the  facts  and  circumstances  of  the  loss. 
It  was  for  the  justice  to  say  whether  those  facts  amounted 
to  a  felony,  and  to  determine  whether  he  would  or  would 
not  issue  his  warrant  to  apprehend  the  party  accused. 
After  the  defendant  had  related  the  facts  of  the  case,  the 
justice's  clerk,  instead  of  writing  down  what  the  man 
really  said,  wrote  down  what  he  took  to  be  the  fact,  as 
mere  matter  of  assumption.    The  defendant  never  used 
the  words  **  feloniously  stolen,  taken  and  carried  away," 
according  to  the  language  of  the  information.    There  was 
nothing  in  the  defendant's  conduct  to  shew  that  he  was 
influenced  by  malice.    To  support  the  averment  of  ma- 
lice, it  must  be  shewn  that  the  charge  is  wilfully  false. 
But  here,  according  to  the  evidence,  the  defendant  merely 
related  his  story  to  the  magistrate,  leaving  it  to  him  to 
determine  whether  the  facts  amounted  to  a  felony.     I 
noticed  at  the  trial  the  practice  of  drawing  up  informations 
in  the  manner  in  which  the  information  in  this  case  was 
drawn  up.     I  thought  it  highly  improper,  and  think  so 
still.    It  is  the  duty  of  the  justice's  clerk  to  write  down 
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in  the  infonnatioa  what  a  witness  says,  as  nearly  as  pos- 
sible in  the  language  used  by  the  party,  and  noit  to  frame 
the  deposition  in  language  in  which  no  person,  in  com- 
mon parlance,  can  be  supposed  to  express  himself.  I 
think  there  is  no  ground  for  disturbing  the  nonsuit. 


The  other  judges  concurred. 


Rule  refused  (tf). 


(a)  Vide  Elsee  v.  Smith,  ante,  vol.  i.  98. 
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1825. 
GiMBERT  V.  CoYNEY  and  another. 


1 RESPASS,  for  that  the  defendants  broke  and  entered      The  6  G.  4, 
the  plaintiff's  dwelling  house,  8ic.,  and  seized  his  goods,  ^^^^'j  **  ^' 
8cc.,.  to  wit,  one  silver  watch,  one  gold  and  metal  key,  warrants,  ad- 
and  one  metal  key  and  riband,  of  the  value  of  205.,  and  ,ZJc€  officen 
took,  and  carried  away,  and  converted  the  same  to  their  »»» ^^*'*  official 
own  use.     Plea,  the  general  issue.     On  the  trial  before  the  same'foot- 
Garrow,  B.,   at  the  last  Staffordshire  assizes,  it  ap-  ^^o  ^°  which 

.     .  '  r     warrants  ad- 

peared  that  the  plaintiff  had  been  headborough  of  the  dressed  to 

parish  of  Cheadle,  in  the  county  of  Stafford.     On  the  gj^^a  p^"*^ 

30th  of  July,  1824,  a  warrant  was  granted  by  Mr.  viously,  and 

Whieldon,  a  justice  of  the  peace  of  the  county,  for  the  not  oblige, 

but  only 
authorizes  officers  to  execute  the  former. 

A  notice  of  action  to  magistrates  is  not  vitiated  by  being  in  the  form  of  a  declara- 
tion, and  unnecessarily  ample,  if  it  expresses  the  cause  of  action  with  sufficient 
clearness. 

A  conviction  on  a  statute,  on  the  face  of  it  not  pursuing  the  provisions  of  the 
statute,  nor  shewing  that  any  offence  has  been  committed,  is  bad ;  and  although  it 
1^  not  been  quashed,  its  invalidity  may  be  taken  advantage  of,  on  the  trial  of  an 
action  of  trespass  for  a  distress  taken  under  a  warrant  grounded  on  it. 
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apprehension  of  one  Bloor,  who  resided  in  another 
parish,  at  a  place  seven  miles  distant  from  Cheadlcy  for 
an  assault  committed  by  him  upon  one  Reilly,  addressed 
"  to  the  constable  of  Cheadle,  and  all  other  peace- 
officers  in  the  said  county,"  {Stafford).  This  was  de- 
livered to  the  plaintiflP,  but  he  declined  to  execute  it. 
In  consequence,  Mr.  Whieldon  issued  a  summons,  re- 
quiring him  to  appear  before  himself  and  other  justices, 
to  shew  cause  why  he  refused .  He  accordingly  attended 
before  Mr.  Whieldon  and  th^  two  defendants,  who  are 
also  justices  of  Staffordshire,  and  was  convicted  by  the 
two  latter,  under  the  33  Geo.  3,  c.  55,  s.  1  (*),  in  a 
mitigated  penalty  of  205.  and  costs,  for  refusing  to 
execute  the  warrant,  and  discharged  from  his  office. 
The  conviction  set  forth. that  J,  JR.,  late  of  Cheadle,  in 
the  county  of  Stafford,  had  complained  to  W,  W.  C.  and 
W.  D.  S.,  esquires,  (the  defendants),  two  of  his  majes- 
ty's justices  of  the  peace  for  that  county,  that  J.  Gim- 
bertf  headborough  of  the  said  parish  of  Cheadle,  did,  on 
Saturday  the  31st  of  July  last,  neglect  and  refuse  to 
execute  a  warrant  under  the  hand  and  seal  of  G.  W., 
esquire,  one  of  his  majesty's  justices  of  the  peace  for  the 
said  county,  directed  as  before  mentioned,  being  a  war- 

*  By  which  it  is  enacted, "  That  it  shall  and  may  be  lawfiil  for  any 
two  or  more  of  his  majesty's  justices  of  the  peace,  assembled  at  am/ 
special  or  petty  sessions  of  the  peace,  upon  complaint  being  made  vpon 
oath,  before  them,  of  any  neglect  of  ^duty,  or  of  any  disobedience  of 
any  lawful  warrant,  or  order  of  any  justice  or  justices  of  the  peace^ 
by  any  constable,  overseer  of  the  poor,  or  other  peace  or  parish 
officer  (such  constable,  &c.,  having  been  duly  summoned  to  appear 
and  answer  such  charge  or  complaint),  to  impose,  upon  convictioD, 
any  fine  or  fines,  not  exceeding  the  sum  of  forty  shillings,  upon  such 
constable,  overseer,  or  other  officer,  as  a  punishment  for  such  diso- 
bedience, or  neglect  of  duty ;  and  by  warrant  under  the  hands  and 
seals  of  any  two  or  more  of  such  justices  assembled  at  any  such  spe- 
cial or  petty  sessions  as  aforesaid,  to  direct  such  fine  or  fines,  if  not 
paid,  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  so  offending/' 
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rant  for  tj^e  apprehension  of  one  J.  .B.,  for  an  aasault 
committed  by  him  on  the  said  J.  R.,  and  that  the  said 
/.  G.  having  appeared  before  theni>  &c.,  and  not  having 
shewn  any  just  cause  to  the  contrary,  they^  the  said 
justices^  did  convict  him^  and  order  and  adjudge^  that 
he  should  pay  the  mitigated  penalty  stated,  besides  the 
costs.  The  defendant  would  not  pay  the  fine ;  upon 
which,  a  warrant  of  distress  following  the  tenor  of  the 
conviction,  was  granted  by  the  two  defendants,  for  the 
levy  of  it ;  and  under  it,  the  articles  mentioned  in  the 
declaration  were  seized  and  sold.  The  plaintiff's  counsel 
contended,  that  the  conviction  was  informal  and  in- 
valid, in  not  shewing  an  authority  in  the  magistrate,  or 
a  neglect  of  duty  in  the  officer,  and  that  therefore  the 
foundation  of  the  distress  failed ;  but  the  objection  was 
overruled.  The  defendants'  cpunsel  insisted,  that  the 
action  could  not  be  sustained  on  either  of  two  grounds  ; 
first,  that  the  notice  of  action  {^)  given  under  the  24th 

(*)  The  notice  was  as  follows : — 

To  W.  W.  Coyney  and  W.  D.  Sneyd,  Esqrs.,  two  of  his  majesty's 
justices  of  &e  peace  in  and  for  the  county  of  Stafford. 

ly  Jesse  Gimbert  of  Cheadle,  in  the  county  of  Stafford,  tax  col- 
lector, do  hereby,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  give  you  and  each  of  you  notice  that  t  shall,  by 
mj  a^mey,  W.  Keys,  of  Cheadle,  aforesaid,  at  or  soon  after  the 
expiration  of  one  calendar  month  from  the  time  of  your  being  served 
with  this  notice,  cause  a  writ  of  quo  minm  to  be  sued  and  issued  out 
of  his  majesty's  Court  of  Exchequer,  at  Westminster,  against  you  and 
each  of  you,  at  my  suit,  and  proceed  thereupon  according  to  law; 
for  that  you  the  said  W.  W.  Coyney  and  W.  D.  Sneyd,  heretofore, 
(to  wit),  on  the  16th  day  of  August,  in  the  year  of  our  Lord  1824, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
the  date  hereof,  with  force  and  arms,  &c.,  broke  and  entered  a  certain 
messuage,  dwelling-house,  and  premises,  with  the  appurtenances,  of 
me  the  said  J.  Gimbert*  situate  and  being  at  the  parish  of  Cheadle, 
ajfoiesaid,  and  then  and  there  made  a  great  noise  and  disturbance 
m  the  said  dwelling-house,  and  stayed  and  continued  therein,  making 
ajch  noise  and  disturbance  for  a  long  space  of  time,  (to  wit),  for  the 
space  of  ten  hours,  and  there  forced  open,  broke  to  pieces,  damaged 
VOL.  III.  2a2 
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1825'.         Geo.  2,  c.  44,  s.  1  (*),   was  not  sufficiently  clear  and 
explicit ;  and  that  point  was  saved  ; — secondly,  that  if 

and  destroyed  divers,  (to  wit),  ten  doors  of  me  the  said  J.  Gimbert, 
belonging  to  my  said  messuage,  dwelling-house,  and  premises,  of 
great  value,  (to  wit),  of  the  value  of  10/.  of  lawful  money  of  Great 
Britain,  and  then  and  there  expelled,  put  out,  and  amoved  me  the 
said  J.  Gimbert,  and  my  family,  from  the  possession,  use,  occupation 
and  enjoyment  of  my  said  messuage,  dwelling-house,  and  premises, 
with  the  appurtenances,  and  have  kept  and  continued  me  the  said 
J.  Gimbert,  and  my  family,  so  expelled,  put  out,  and  amoved  from 
the  possession  and  occupation  of  the  same  for  a  long  time,  (to  wit), 
from  thence  hitherto,  and  you  the  said  W.  W.  Coyney  and  W.  D. 
Sneyd,  on  the  several  days  and  times  aforesaid,  in  the  parish  afore- 
said, in  the  county  aforesaid,  seized  the  goods,  &c.,  specifying  them, 
of  and  belonging  to  me  the  said  J.  Gimbert,  and  being  then  and 
tliereof  of  a  large  value,  (to  wit),  of  the  value  of  20/.  of  like  lawful 
money,  and  then  and  there  took  and  carried  the  same  away,  and 
converted  and  disposed  of  the  same  to  your  own  use,  (to  wit),  at,  &c., 
in,  8lc.,  by  means  of  which  said  several  premises  myself  and  family 
were  greatly  annoyed  and  disquieted  in  the  peaceable  possession  and 
enjoyment  of  my  said  messuage,  dwelling-house,  and  premises,  with 
the  appurtenances ;  and  I,  the  said  J.  Gimbert,  and  my  family,  were 
wholly  apelled,  put  out,  and  amoved  from  the  same,  and  I,  the  said 
J.  Gimbert,  also,  during  all  the  time  aforesaid,  have  been  hindered 
and  prevented  from  carrying  on  and  transacting  my  lawful  business 
in  and  upon  my  said  dwelling-house,  &c.,  and  my  said  goods,  &c., 
being  wholly  of  the  value  aforesaid,  have  been,  and  are  by  means  of 
the  premises,  wholly  lost  to  me  the  said  J.  Gimbert,  (to  wit),  at,&c., 
in,  &c.,  and  also  for  that  you  the  said  W.  W.  Coyney,  and  W.  D. 
Sneyd,  afterwards,  (to  wit),  on  the  said  16th  day  of  August,  and  on 
divers  days  and  times  between  that  day  and  the  day  of  the  date 
hereof,  (to  wit),  at,  &c.,  in,  Sec,  with  force  and  arms,  &c.,  seized  other 
goods,  8cc.,  (to  wit),  (re-stating  them  at  the  same  value),  and  then  and 
there  took  and  carried  the  said  goods,  &c.,of  me  the  said  J.  Gimbert, 
away,   and  converted  and  disposed  of  the  same  to  your  ovvn  use, 
(to  wit),  at,  &c.,  in,  &c.,  and  other  wrongs  tome  the  said  J.  Gimbert, 
then  and  there  did  to  my  great  damage  and  against  the  peace  of>  our 
lord  the  now  king.    Dated  this  26th  day  of  November,  1824. 

Yours,  See.,  Jesse  Gimbert,  of  Cheadle, 

in  the  county  of  Stafford,  tax  collector. 

Indorsed,  W.'Keys,  of  Cheadle,  in  the  county  of  Stafford,  attorney 
for  the  within-named  Jesse  Gimbert. 

(»)  Which  enacts,  that  "no  writ  shall  be  sued  out  against,  nor 
any  copy  of  any  process  at  the  suit  of  a  subject  shall  be  served  on 
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it  were,  yet,  by  the  6th  Geo.  4,  c.  18,  s.  6  (*),  the 
o£Scer  was  bound  to  obey  the  warrant  and  execute  it 
out  of  his  own  parish,  and  therefore  the  conviction  and 
distress  were  legal.  The  learned  judge  acceded  to  the 
last  argument,  and  directed  a  nonsuit. 

any  justice  of  the  peace,  for  any  thing  by  him  done  in  the  execution  ' 
of  his  o£Bce,  until  notice  in  writing  of,  such  intended  writ  or  process 
shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of  his 
abode,  by  the  attorney  or  agent  for  the  party  who  intends  to  sue  or 
cause  the  same  to  be  sued  out  or  served,  at  least  one  calendar  month 
before  the  suing  out  or  serving  of  the  same ;  in  which  notice  shall  be 
clearly  and  explicitly  contained  the  cause  of  action,  which  such  party 
hath,  or  claimeth  to  have  against  such  justice  of  the  peace :  on  the 
back  of  which  notice  shall  be  endorsed  the  name  of  such  attorney  or 
agent,  together  with  the  place  of  his  abode.*' 

(*)  ^^And  whereas,  warrants  addressed  to  constables,  headbo- 
roughs,  tithingmen,  borsholders,  or  other  peace  officers  of  parishes, 
townships,  hamlets,  or  places,  in  their  characters  of,  and  as,  consta- 
bles, headboroughs,  tithingmen,  borsholders,  or  other  peace  officers 
of  such  respective  parishes,  townships,  hamlets  or  places,  cannot  be  . 
lawfully  executed  by  them  out  of  the  precincts  thereof  respectively, 
whereby  means,  are  afforded  to  criminals  and  others  of  escaping  from 
justice ;  For  remedy  whereof,  be  it  further  enacted — ^That  it  shall 
and  may  be  lawful  to  and  for  each  and  every  constable,  and  to  and 
for  each  and  every  headborough,  tithingman,  borsholder,  or  other 
peace  officer  for  every  parish,  township,  hamlet,  or  place,  to  execute 
any  warrant  or  warrants,  of  any  justice  or  justices  of  the  peace,  or  of 
any  magistrate  or  magistrates,  within  any  parish,  township,  hamlet, 
or  place,  situate,  lying  or  being  within  the  jurisdiction  for  which  such 
justice  or  justices,  magistrate  or  magistrates,  shall  have  acted  when 
granting  such  warrant  or  warrants,  or  when  backing  or  indorsing 
any  such  warrant  or  warrants,  in  such  and  the  like  manner  as  if  such 
warrant  or  warrants  had  been  addressed  to  such  constable,  head- 
borough,  tithing-man,  borsholder,  or  other  peace  officer,  specially  by 
his  name  or  names,  and  notwithstanding  the  parish,  township,  ham- 
let, or  place  in  which  such  warrant  or  warrants  shall  be  executed, 
shall  not  be  the  parish,  township,  hamlet,  or  place  for  which  he  shall 
be  constable,  headborough,  tithingman,  or  borsholder,  or  other  peace 
officer,  provided  that  the  same  be  within  the  jurisdiction  of  the  jus- 
tice or  justices,  magistrate  or  magistrates  so  granting  such  warrant  or 
warrants,  or  within  the  jurisdiction  of  the  justice  or  justices,  magis- 
trate or  magistrates,  by  whom  any  such  warrant  or  warrants  shall  be 
backed  or  indorsed."     5  G.  4,  c.  18,  s.  a. 
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sucht  justice  or  magistrate  shall  have  acted  when  grant- 
ing such  warranty  in  like  manner^  as  if  such  warrant 
had  been  addressed  to  such  constable  specially  by  name. 
Now  where  a  statute  empowers  a  constable  to  do  any 
thing  which  is  for  the  public  benefit ;  as  the  apprehen- 
sion of  offenders,  he  is  obliged  to  do  it  when  required 
by  a  competent  authority  :  Rex  Sf  Regina  v.  Barlow  {a). 
That  was  an  indictment  on  the  14  Car,  2,  c.  12,  s.  18, 
against  churchwardens  and  overseers,  for  not  making  a 
rate  to  reimburse  the  constables.     Exception  was  taken, 
that  the  statute  only  put  it  in  their  power  by  the  word 
may,  &c.,  but  did  not  require  the  doing  of  it  as  a  duty, 
for  the  omission  of  which  they  were  punishable.     But 
it  was  not  allowed,  because  "  where  a  statute  directs 
the  doing  of  a  thing  for  the  sake  of  justice  or  the  pub- 
lic good,  the  word  may  is  the  same  as  the  word  shall^ 
thus  the  23  Hen,  6,  says,  the  sheriff  may  take  bail,  this 
is  construed  he  shall  {b).    The  words  actually  employed 
in  the  statute  of   Car,  are,   "shall  have  power  and 
authority  to  make  a  rate,"  and  they  were  construed  to 
be  compulsory.     So  the  8  and  9  Wm.  3,  c.  1 1 ,  enacts, 
that  in  actions  upon  bonds  or  penal  sums,  for  non-per- 
formance of  covenants  in  an  indenture  or  deed,  the 
plaintiff  may  assign  as  many  breaches  as  he  shall  think 
Jit,     But  in  Dragev,  Brand  (o),  it  was  determined  that 
may  means  must,  and  that  the  plaintiff  in  any  action 
for  a  penalty  was  bound  to  assign  breaches.    The  object 
of  the  act  under  consideration  being  the  repression  of  a 
public  mischief,  the  escape  of  criminals  and  others  from 
justice,  a  multo  fortiori,  ought  the  words  "  shall  and 
may  be  lawful,"  be  held  obligatory ;  and  that  construc- 
tion will  best  remedy  the  evil.     Unless  magistrates  can 

(a)  2  Salk.  609. 

(Jb)  But  the  words  of  this  statute  are  "  the  sheriffs,  &c.,  shall  let  out 
of  prison  upon  reasonable  sureties,"  &c. 
(c)  2  Wils.  377. 
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command  the  services  of  a  constable  in  any  part  of  the 
county,  the  administration  of  justice  will  be  greatly  ob- 
structed. There  is  reason  to  believe,  that  hitherto^  the 
practice  has  been  for  a  constable  whose  name  was  in- 
serted in  a  warrant,  to  go  to  any  part  of  the  county  for 
the  execution  of  it,  and  the  practice  affords  a  presump- 
tion that  such  was  the  law.  This  is  burthensome  on 
officers,  but  a  late  act  of  parliament  entitles  them  to 
remuneration.  The  opposite  doctrine  is  not  supported 
by  any  solemn  decision^  although  it  may  be  by  dicta. 
3dly,  The  objection  made  to  the  conviction  is,  that  it 
does  not  shew  the  magistrates  had  jurisdiction.  But 
even  taking  the  law  with  respect  to  the  jurisdiction  to 
be  as  asserted  on  the  other  side,  the  supposed  mistake 
does  not  appear  on  the  face  of  it,  because  it  does  not 
state  the  constable  was  called  upon  to  execute  a  warrant 
out  of  the  parish  of  Ckeadle.  It  is  therefore  good  on 
the  face  of  it^  and  till  quashed  or  reversed^  is  conclusive 
evidence  in  any  collateral  proceeding  in  favour  of  the 
defendants,  Strickland  v.  Ward  (a). 
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Peake,  S.,  and  Richards,  in  support  of  the  rule. 
1st,  The  notice  satisfies  the  provisions  of  the  act  of 
parliament.  It  is  more  formal  and  ample  than  is  ne- 
cessary, but  that  does  not  vitiate  it.  It  describes  the 
process  intended  to  be  sued  out,  and  conveys  to  the 
magistrates'  minds  that  the  cause  of  action  was  enter- 
ing the  plaintiff's  house  and  taking  his  watch,  Sec, 
which  is  sufl&cient.  Sabinv.  De  Burgh  (i).  The  same 
form  is  to  be  found  in  Mr.  Tidd's  Appendix  (c),  and  in 
Mr.  Chitty^s  Precedents  (d),  where  it  is  said,  that  the 
cause  of  action  may  be  stated  in  a  notice  precisely  as 
in  a  declaration.     The  bringing  actions  of  this  nature 

(o)  7  T.  R.  633,  n.  (b)  2  Camp.  196.  (c)  2,  3, 

{d)  2  Chit,  on  Plead.  2;  see  notes  ibid. 
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fiiiould  not  be  rendered  more  difficult  than  it  is.  2dlyy 
The  words  of  the  act  of  parliament  are  not  imperatiye, 
but  giye  the  constable  an  option.  The  preamble  of 
the  clause  on  which  this  case  arises,  clearly  shews  that 
its  intent  was  to  put  officers  to  whom  warrants  should 
be  addressed  in  their  chamcter  of  officers,  in  the  same 
condition  with  that  in  which  officers  were  previously 
placed  to  whom  warrants  were  addressed  specially  by 
name.  Tlierefore  the  former  state  of  the  law  in  this 
respect  is  to  be  considered.  Now,  according  to  all  the 
authorities  from  Hie  most  ancieilt  down  to  the  case  of 
the  King  v.  Weir,  before  the  statute,  a  constable  named 
in  a  warrant,  might  elect  wheth^  he  would  go  beyond 
his  precincts  or  not,  and  was  not  compellable  to  go.  In 
the  case  of  the  village  of  Chorky,  Lord  Holt  said,  ''  if 
a  warrant  be  directed  to  the  constable  by  name,  com- 
manding him  to  execute  it,  though  he  is  not  compella- 
ble to  go  out  of  his  own  precinct,  yet  he  may,  if  he  will, 
and  shall  be  justified  by  the  warrant  for  so  doiag." 
In  Rex  V.  Weir,  Bayley,  J.,  cites  this  passage,  and  re- 
"  cognizes  it  as  law.  To  the  same  efiect  are  Com.  Dig. 
tit.  Leet.  ("M.  10.)  Rex  v.  Chandler,  Norman^s  case, 
Comberback,  446.  If  these  are  dicta,  they  are  dicta 
which  have  never  been  contradicted  (*). 

It  is  a  necessary  consequence,  that  the  only  effect  oi 
the  5th  Geo.  4,  is  to  justify  officers  generally  described 
in  warrants,  in  entering  other  precincts  in  obedience  to 
them,  to  which,  antecedently,  their  power  did  not  ex- 
tend. The  words,  '*it  shall  and  may  be  lawful''  in  a 
statute,  may  be  imperative ;   and  have  been  so  con- 

(*)  ^*If  a  waryant  be  directed  to  A,  B.hy  name,  the  power  con- 
ferred by  it  is  co-extensive  with  the  jurisdiction  of  the  magistrate,  and 
it  would  autJwrize  A.  B.  to  execute  it  wherever  he  thought  proper, 
within  the  magistrate's  jurisdiction,  but  not  elsewhere."  Per 
HuLLOCK,  B»,  Attorney  General  v.  Jeffery^  M'Clel.  Rep.  288. 
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strand  in  different  instances.     But  that  has  been  where         ib25. 
the  statute  enjoined  acts  and  duties  necessary,  and      p^'^'' 
without  which  it  would  be  a  dead  letter.    But  this  act  v. 

of  parliament  does  not  require  such  a  construction,    an^j^^^^r. 
[HuLLOcK,  B.,  read  the  words  of  Abbott,  L.  C.  J., 
in  Rex  v.  the  Corporation  of  Eye  (a),  to  shew  that  the 
words  in  question  were  obligatory  or  not,  according  to 
the  subject  matter].     The  result  of  adopting  the  con- 
struction contended  for  on  the  part  of  the  defendants 
would  be,  that  constables,  officers  elected  by  the  leet, 
and  compellable  to   serve  that  very  laborious  office, 
might  be  sent,  at  the  arbitrary  discretion  of  magis- 
trates, from  one  end  of  their  jurisdiction  to  the  other, 
and  in  the  meantime,  the  constables'  own  vill  be  left 
without  protection;   whereas  a  constable* is  "chosen 
for  the  maintenance  of  the  king's  peace  within  his  pre- 
cinct."   Com.  Dig.  tit.  Leet.  (M.  6).      3dly,  The  con- 
viction given  in  evidence  was  drawn  up  only  the  day 
before  the  assizes.     [Hullock,  B.,  observed,  that  in 
Gray  v.  Cookson  (b),  the  conviction  had  been  prepared 
subsequently  to  the  commencement  of  the  action,  but 
that  was  considered  immaterial].     It  alleged  that  com- 
plaints had  been   made  before  the  two   defendants, 
whereas  the  only  complaint  made,  in  fact,  was  before 
Mr,  Whieldon.   Independently  of  this,  it  was  clearly  bad 
on  the  face  of  it,  and  its  insufficiency  may  be  taken  ad- 
vantage of  at  Nisi  Prius,  or  on  the  present  proceeding, 
although  it  has  been  quashed.     Crepps  v,  Durden  (c). 
It  does  not  state  that  the  magistrates  were  assembled 
at  special  or  petty  sessions  ;  that  any  complaint  on  oath 
was  made  before  them ;  or  that  there  was  any  dereUc-- 
tim  of  duty  by  the  officer,  inasmuch  as  it  is  not  alleged 

that  the  place  of  residence  of  Bloor,  was  within  the 

« 

^ 

(fl)  Ante^  V.  i.  201. 
{b)  16  East,  13.  (c)  Cowp.  640. 
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1825.  officer's  parish,  in  which  case  only  he  would  have  been 

GiMB*R  bound  to  obey  the  warrant,  and  it  was  expressly  proved 

V.  to  be  out  of  that  parish.     But  all  these  particulars 

and  another,  should  have  been  shewn  on  the  conviction. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  as 
follows,  by  the 

Lord  Chief  Baron.    This  was  an  action  of  tres- 
pass brought  against  two  magistrates  for  a  levy  made 
under  their  warrant.     The  plaintiff  was  nonsuited.    He 
obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  had;  and  it  is  of  this 
rule  we  are  now  to  dispose.     The  warrant  under  which 
the  levy  was  made,  was  founded  on  a  conviction  of  the 
plaintiff,  under  the  hands  and  seals  of  two  defendants. 
The  validity  of  that  conviction  is  brought  into  question. 
The  plaintiff  was  headboroiigh  of  the  parish  of  Cheadle, 
in  the  county  of  Stafford.    His  offence  was,  that  he 
refused  to  execute  a  certain  warrant,  addressed  to  the 
Constable  of  Cheadhy  and  all  other  peace  officers  in 
county  of  Staffordy  for  the  apprehension  of  one  John 
Bloor,  of  Mier-lane,  in  the  same  county.     (His  Lord- 
ship read  the  conviction.)    The  warrant  pursued  the 
conviction ;   a  distress  was  made  under  the  warrant, 
and  a  watch  and  other  articles  taken,  and  for  this  the 
action  was  commenced.     On  the  trial  it  appeared  that 
the  person  whom  the  plaintiff  had  been  required  to 
apprehend,  lived  out  of  his  district,  and  this  circum- 
stance raised  a  question  of  some  general  importance ; 
viz.  whether  a  constable  is  bound  to  execute  a  warrant 
out  of  his  precincts,  and  any  where  within  the  juris- 
diction of  the  magistrate,  whose  warrant  it  is.     When 
the  rule  to  set  aside  the  nonsuit  was  applied  for,  it  was 
strongly  urged  that  he  was  not.     On  shewing  cause 
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against  the  rule,  and  in  support  of  the  nonsuit^  three 
points  were  made.  Ist,  That  due  notice  of  the  cause 
of  action  had  not  been  given,  pursuant  to  the  statute 
24  Geo.  2,  c.  44 ;  2dly,  That  the  constable  was  bound 
to  go  out  of  his  district  and  execute  the  warrant,  al- 
though it  was  not  addressed  to  him  by  name,  but  only 
to  the  constable  of  Cheadle,  which  he  was ;  3dly, 
Objections  having  been  taken  to  the  validity  of  the 
conviction,  it  was  contended  that  its  validity  could  not 
be  tried  in  that  collateral  way ;  but  that  it  was  con- 
clusive, not  having  been  quashed.  On  the  first  of 
these  objections,  the  Court  are  of  opinion,  that  due 
notice  was  given  pursuant  to  the  act  of  the  24th  Geo.  2; 
that  act  requires,  that  ''  in  the  notice  it  shall  be  clearly 
and  explicitly  contained,  the  cause  of  action  which  the 
party  hath,  or  claimeth  to  have."  It  was  objected  that 
it  did  not  contain  the  cause  of  action  clearly  and  ex- 
plicitly; because  in  fact  it  was  in  the  form  of  a  declara- 
tion, and  comprised,  not  only  the  specific  complaint, 
but  all  that  redundancy,  and  those  general  averments 
which  the  experience  of  pleaders  has  led  them  to  intro- 
duce into  that  description  of  pleadings.  But  notwith- 
standing the  notice  includes  more  than  was  necessary, 
it  expresses,  clearly  and  explicitly  enough,  the  real 
cause  of  action.  It  is  within  the  statute,  and  could 
not  have  misled,  nor  imposed  any  difficulty  oh  the  de- 
fendants, as  to  the  tender  of  amends  they  might  have 
thought  fit  to  make,  and  is  therefore  sufficient.  On  the 
second  point,  that  the  constable  was  obliged  to  go  out 
of  his  district, — we  think,  upon  the  authority  of  the 
case  of  the  village  of  Chorley,  1  Salk.  176,  and  the 
other  cases  which  were  cited  for  that  purpose,  and  the 
dicta  of  very  eminent  lawyers,  that  previously  to  the 
recent  statute,  a  constable,  though  named  in  the  war- 
rant, was  not  bound  to  execute  it  out  of  his  precincts. 
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We  concur  the  more  readily  in  this  opinion^  that  the 
other  rule  would  impose  an  intolerable  burden  upon 
those  officers.  We  are  further  of  opinion,  that  the  act 
5  Geo.  IV.,  c.  18^  s.  6,  imposes  no  such  obUgation.  It 
meant  no  more  than  to  authorize  those  officers  to  execute 
warrants  out  of  their  precincts,  and  to  put  warrants  ad- 
dressed  to  them  only  by  the  description  of  their  official 
character y  on  the  same  footing  as  warrants  addressed  to 
them  byname.  The  mischief  recited  in  the  preamble 
of  the  clause,  and  the  operative  words  of  the  enactment, 
both  clearly  indicate  that  intention,  and  that  only.  On 
the  third  point,  the  validity  of  the  conviction,  we  are  of 
opinion,  that  the  conviction  is  bad  on  the  face  of  it; 
and  therefore,  that  the  plaintiff  was  entitled  to  take 
take  advantage  of  its  validity  on  the  trial.  There  are 
many  cases  which  go  to  that.  I  shall  mention  only 
Crepps  V.  Durden^  Cowp.  640.  The  conviction  was 
made  under  the  33  Geo.  3,  c.  55,  s.  1.  It  requires  the 
information  to  be  laid  at  a  special  or  petty  sessions, 
which  the  present  information  does  not  appear  on  the 
conviction  to  have  been.  Another  defect  in  the  con^ 
viction  is,  that  it  does  not  appear  on  the  fauce  of  it  that 
the  plaintiff  has  been  guilty  of  any  offence,  because 
it  is  not  stated  on  it,  that  the  person  whom  he  was 
required  to  apprehend  was  resident  within  his  district 
Therefore,  we  think  that  the  nonsuit  ought  to  be  set 
aside,  and  a  new  trial  had. 

Rule  absolute  (a). 


(a)  On  the  principal  point  see  Blatcher  v,  Kemp,  1  H.  Bl.  15, 
note,  and  the  authorities  cited  in  the  text,  14, 15.  Hale's  P.  Cr.  c. 
1 3,  s.  30.  Hawkin's  P.  Cr.  21 35.  As  to  the  conviction,  see  exparte 
Hawkins  AntCfY.  ii.  1. 
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The  King  v.  Thackwell  and  others.  ^®25. 

Appeal  against  the  allowance  of  overseers'  accounts.  ""  The  next 

The  appellant  received  notice  of  the  allowance  of  the  l^e^\j%J^2 

accounts  on  the  first  day  of  the  April  sessions,  entered  c.  38,  s.  4, 

and  respited  his  appeal  on  the  first  day  of  the  July  ses-  next  practica- 

sions,  and  eventually  tried  it  at  the  October  sessions.  ^^  sessions. 

'  Therefore 

when  the  order  of  allowance  was  quashed.     An  objec-  where  appel- 
tion  was  then  taken  on  the  part  of  the  responderits,  Jj^f^Aj^^aU^^^^ 
but  overruled,  that  the  appellant  was  too  late,  for  as  ance  of  over- 
the  17  Geo.  2,  c.  38,  s.  4,  directed  that  every  appeal  orT^e  firet° 
against  the  allowance  of  overseers'  accounts  must  be  at  day  of  the 
the  next  sessions  after  such   allowance,   this   appeal  entered  and  ' 
should,  at  the  latest,  have  been  entered  at  the  April,  respited  his 

.  .  appeal  on  the 

and  tned  at  the  July  sessions.  The  sessions  having  first  day  of  the 
entertained  the  appeal,  the  question  for  the  opinion  of  ^^'tried^it^at 
this  Court  is,  whether  they  were  regular  in  so  doing.       the  October 

sessions : — 
Held,  that  the 

Mauk,  in  support  of  the  order  of  sessions.  The  ses-  proceedings 
sions  were  perfectly  regular  in  hearing  this  appeal  at 
the  October  sessions.  It  was  impossible  for  the  appel- 
lant to  lodge  his  appeal  in  April,  so  that  it  might  be 
heard  in  July,  because  the  accounts  were  only  allowed 
and  published  on  the  first  day  of  the  April  sessions,  and 
some  interval  was  absolutely  necessary,  in  order  care- 
fiiUy  to  inspect  the  accounts,  and  to  consider  whether 
there  was  ground  of  appeal  against  them,  or  not« 
[Here  the  Court  stopped  him]. 

Campbell,  contrsL.  The  appeal  ought  not  to  have 
been  heard  at  the  October  sessions,  for  it  was  then 
clearly  out  of  time.  It  was  decided  in  Rex  v.  The 
Justices  of  Worcestershire  (a),  that  an  appeal  against 

(a)  5  M.  &  S.  457. 


Thackwell. 
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« 

1825.         overseers'  accounts  must  be  to  the  next  general  quarter- 

,r^^*!!^       sessions  after  the  allowance  of  the  accounts;  and  that 
The  King  ... 

V.  the  17  Geo.  2,  c.  38,  s.  4,  is,  in  this  respect^  a  repeal  of 

the  43  Eliz.  c.  2,  s.  6.  Lord  Ellenborough,  in  deliver- 
ing his  judgment  there,  said,  *'  the  plain  meaning  of 
the  17  Geo.  2,  in  enacting,  '  that  it  shall  be  lawful  to 
appeal  to  the  next  sessions,'  where,  by  a  pre-existing 
act,  the  appeal  was  without  limitation  of  time>  is  to  ne- 
gative the  power  of  appealing  to  any  but  the  next.  In 
Rex  V.  Coode^a),  Lord  Mansfield  was  of  opinion  that 
the  17  Geo.  2,  did  confine  the  appeal,  and  the  Court 
agreed  that  they  must  decide  that  the  statute  had  re- 
pealed the  43  Eliz.  in  this  particular.  I  feel  no  incli- 
nation to  disturb  that  decision,  considering  how  much 
the  public  convenience  is  in  its  favour.  I  know  not  to 
what  difficulties  persons  whose  property  is  liable,  and 
those  who  are  bound  to  account,  might  be  reduced,  if 
we  were  to  adopt  a  different  construction.  With  re- 
spect to  the  objection  that  the  time  may  be  too  short  to 
prepare  for  the  appeal,  if  upon  any  occasion  this  should 
be  made  appear,  the  appeal  may  be  lodged,  and  ad- 
journed on  a  proper  application."  Now  that  is  deci- 
sive of  the  present  case. 

Abbott,  C.  J. — This  party  could  not  possibly  ap- 
peal before  he  had  notice  of  the  allowance  of  the  ac- 
counts, and  that  notice  he  got  only  on  the  very. day 
when  the  April  sessions  began.  Clearly,  therefore,  he 
was  not  bound  to  appeal  at  those  sessions.  Then  the 
July  sessions  were  the  next  sessions  within  the  very 
letter  of  the  act  of  parliament,  and  then  the  appeal  was 
lodged.  But  upon  the  authority  of  the  very  case  cited, 
as  well  as  upon  the  concurrent  authority  of  all  the  cases 
on  this  subject,  the  justices  had  a  discretionary  power, 

•   (a)  Cald.  464.     1  Bott,  281,  S.  C. 
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at  those  sessions,  either  to  adjourn  the  appeal  as  their         1825. 


own  act,  or  to  permit  the  appellant  to  respite  it  to  the     -«    ^ 
October  sessions,  and  haying  done  so,  to  hear  it  then.  v. 

Nothing  appearing  to  the  contrary,  we  must  presume  Thackweil. 
that  one  of  those  two  courses  was  adopted,  and  then  the 
whole  proceeding  has  been  perfectly  regular,  perfectly 
consistent  with  the  case  tried,  and  perfectly  in  obedi- 
ence to  the  act  of  parliament.  The  order  of  sessions, 
therefore,  must  be  confirmed. 

Bay  LEY,  J.,  concurred,  and  mentioned  Rex  v.  The 
Justices  Gloucestershire  (a),  and  Rex  v.  The  Justices  of 
Dorsetshire  {b)y  as  cases  in  point. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Order  of  Sessions  confirmed  (c). 

(a)  Doug.  191.     2  Bott,  727.  S.  C.  (b)  15  East,  200. 

(c)  See  Mexy.  The  Inhabitants  ofHendon,  ante,  vol.  i.  245,  where 
the  Court,  upon  the  authority  of  Rex  v.  The  Justices  of  Sussex,  15 
£ast,206,  said,  that  ^'  the  next  sessions  meant  the  next  practicable 
sessions  at  which  an  effectual  appeal  could  be  lodged  after  the  al- 
lowance and  publication  of  the  rate,^*  Now  it  has  been  decided,  in 
appeals  against  poor  rates,  that  the  appeal  must  be  to  the  next  ses- 
sions; Rex  V.  Atkins,  4  T.  R.  12.  1  Bott,  287,  S.  C.  Rex  v.  The 
Juitkes  of  London,  15  East,  632;  it  would,  therefore,  seem  extraor- 
dinary, that  as  it  has  been  held  necessary,  both  in  cases  of  poor  rates 
and  overseer's  accounts,  to  appeal  to  the  next  sessions,  it  should  not 
also  beheld  in  both  cases  that  the  next,  means,  the  practicable  ses- 
sions. 


The  King  v.  The  Inhabitants  of  Earl  Shilton. 

IWO  Justices  by  their  order,  dated  20th  October,      Where  a  pa- 
1823,  removed  John  Bird,  Mary  his  wife,  and  their  J^te^'^^'f^. 

five  years  old, 
^  granted  by  two  persons  who  described  themselves  on  the  fsice  of  it  to  be  **  the 
major  part  of  the  churchwarden  and  overseer,^'  and  there  was  evidence  on  one  side, 

VOL.  III.  ♦    2  B 
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1825.        three  children,  from  the  p^sh  of  Earl  Shilton,  in  the 
county  o(  Letcester,  to  the  parish  of  Foleshill,  in  the 
v'^^      county  of  the  city  of  Coventry,    The  sessions  on  ap- 
J     '^^         peal  quashed  the  order,  subject  to  the  opinion  of  this 
of  Earl      Court  on  the  following  case : — 
SfliLTON.  rpj^^  pauper's  birth  settlement  at  Fokshill  being  ad- 

mitted, the  appellant  proved  a  subsequent  settlement  at 
Earl  ShiltoHf  by  apprenticeship  to  one  John  Smith,  who 
resided  there;  but  who,  the  respondents  contended, 
was  a  certificated  person  from  the  parish  of  Croft, 
The  certificate  was  as  follows: — 

"  The  county  of  ^To  the  Churchwarden  and  Overseer 
Leicester,  to  wit.  3     of  the  Poor  of  the  parish  of  Earl 

Shilton,  in  the  county  of  Leicester'^ 
or  to  any  of  them. 
"  We,  John  Brookes  and  William  Frone,  being  the 
major  part  of  the  Churchwarden  and  Overseer  of  the 
Poor  of  the  parish  of  Croft,  in  the  county  of  Leicester 
aforesaid,  do  hereby  own  and  acknowledge  that  John 
Smith  and  Sarah  his  wife,  and  Elizabeth  his  daughter, 
and  their  future  issue,  to  be  our  inhabitants  legally  set- 
tled in  the  parish  of  Croft  aforesaid.      In  witness 
whereof  we  have  hereunto  set  our  hands  and  seals  the 
first  day  of  June,  in  the  29th  year  of  the  reign  of  our 
sovereign  Lord  George,  by  the  grace  of  God,  of  Great 
Britain,  France,  and  Ireland,  King,  Defender  of  the 
Faith,  and  so  forth,  and  in  the  year  of  our  Lord  1789. 
"  John  Brookes,  Churchwarden.  (L.  S.) 
*'  William  Frone,  Overseer  of  the  Poor.  (L.S.) 
"  Attested  by     Henry  Armston. 

Edivard  Stevens. 

that  both  before  and  ever  since  the  certificate  was  granted^  but  one  overseer  had  acted 
in  the  parish,  and  on  the  other  that  in  two  instances,  at  least,  two  overseers  had  been 
appointed,  though  only  one  had  acted : — Held,  that  the  sessions  might  reasonably  in- 
tend, as  a  question  of  fact,  Uiat  there  had  never  been  more  than  one  overseer  appointed, 
and  consequently,  that  the  certificate  was  valid. 
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'^  Leicestershire  to  wit.  We  whose  names  are  here- 
nnto  isubscribedy  two  of  his  Majesty's  Justices  of  the 
Peace  for  the  county  of  Leicester  aforesaid,  do  allow  of  v, 

tile  above  written  certificate;  and  we  do  also  certify,  j^h^tants 
that  Henry  Armston,  one  of  the  witnesses  who  attested  of  Earl 
the  execution  of  the  said  certificate,  hath  made  oath 
before  us  that  he  did  see  the  churchwarden  and  over- 
seer whose  names  and  seals  are  to  the  said  certificate 
BubBcribed  and  set,  severally  sign  and  seal  the  said  cer- 
tificate, and  that  the  names  of  the  said  Henry  Armston 
and  Edward  Stevens,  whose  names  are  above  subscribed 
as  witnesses  of  the  said  certificate,  are  of  their  own 
proper  hand-writing.     Dated  the  8th  day  of  June» 

1789. 

*'  Robert  Abney. 

"  T.  Greaves." 

It  was  a  printed  form,  with  the  blanks  filled  up,  and 
the  final  **  s'^  had  been  erased  from  the  printed  words 
"  churchwardens  and  overseers"  wherever  they  occurred, 
whether  in  reference  to  the  certifying  or  certificated 
parish.  The  counsel  for  the  appellants  in  answer  to 
this,  and  in  order  to  prove  that  there  was  but  one  over- 
seer for  the  parish  of  Croft,  at  the  time  of  the  certifi- 
cate being  granted,  proved  that  J.  Brookes  and  Wj 
Frme,  named  in  the  certificate,  were  dead;  that  the 
parish  chest  of  Croft  had  been  searched,  and  that  the 
warrant  of  W,  Frone^s  appointment  as  overseer  could  not 
i>e  found  there;  that  Joshua  Clarke  and  Joshua  Frone 
acted  as  the  executors  of  W.  Frone,  and  that  Clarke 
was  the  survivor,  but  did  not  produce  the  probate  copy 
of  W.  Frone^s  will,  or  offer  any  other  proof  of  the  ap- 
pointment  of  the  said  J.  Clarke  and  J.  Frone  as  exe- 
cutors; that  application  had  been  made  to  the  said  J. 
Clarke  as  surviving  executor,  and  to  the  solicitor,  whom 

2b2 
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1825k         the  executors  employed,  and  to  the  sumving  children 
J-^'^'       of  W.  From  living  in  Croft,  and  to  the  existing  parish 
V,  officers,  for  the  appointment  of  W.  Frone  as  overseer. 

The  fpjjj^  appellants  then  called  two  witnesses;  one  who  had 
of  Eael  lived  in  Croft  thirty-six  years,  and  had  served  the  of- 
HiLTOK.  g^^  ^^  overseer  six  years  before,  jointly  with  another 
person^  but  could  not  say  whether  he  had  before  that 
time  heard  of  more  than  one  overseer.  He  admitted, 
however,  that  he  only  had  acted  when  he  was  overseer. 
The  other  witness,  who  was  parish  clerk,  and  had 
lived  seventy  years  in  Croft,  said  he  never  heard  of 
more  than  one  overseer  for  the  parish  in  former  times, 
but  admitted  that  he  had  never  attended  the  parish 
meetings,  and  knew  nothing  with  regard  to  the  ap- 
pointment of  the  overseers.  The  appellants  then  put 
in  the  parish  book  of  Croft,  containing  many  entries 
prior  and  subsequent  to,  though  not  at  the  time  of  the 
certificate,  respecting  overseers,  as  follows:  '^  A.  B.,  the 
late  overseer,  gave  up  his  accounts  as  overseer  to  C.  D., 
the  present  overseer."  Upon  this  the  respondents 
called  a  witness,  who  was  churchwarden  of  Croft  and 
had  served  the  office  of  overseer  26  years  before,  jointly 
with  another  person,  but  he  only  had  acted,  and  for  as 
long  as  he  could  remember  one  only  had  acted.  They 
then  proved  the  appointment  of  two  overseers  for  the 
years  1813  and  1818,  the  memoranda  of  whose  ac- 
counts being  given  up  were  in  the  said  parish  book  as 
follows:  ^\  A,  B.  gave  up  his  accounts  as  overseer  of 
the  poor."  Upon  this  evidence  the  court  of  quarter 
*  sessions  quashed  the  order,  subject  to  the  opinion  of 
the  court  of  King's  Bench  on  the  following  questions: 
first,  whether  the  appellants  had  shewn  Sufficient 
search  to  enable  them  to  offer  secondary  evidence  of 
the  appointment  of  overseers;  and  second,  whether  the 
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evidence  which  they  gave,  together  with  the  objections 
on  the  face  of  the  certificate,  was  sufficient  to  invali- 
date it. 

The  first  point  being  now  given  up  (a)  by  the  re- 
spondents. 
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Copley,  A.  G,,  and  S.  M.  Phillips,  in  support  of  the 
order  of  sessions,  addressed  themselves  to  the  second. 
The  question  is,  whether  there  was  sufficient  evidence 
to  warrant  the  sessions  in  drawing  the  conclusion  that 
there 'had  been  only  one  overseer  appointed  for  the 
parish  of  Croft;  for  if  there  was,  then  the  certificate 
acknowledging  the  pauper's  master  to  belong  to  that 
parish  is  valid  and  binding.     This  was  a  question  of 
fact  for  the  sessions,  and  whether  their  decision  was 
right  or  wrong,  it  is  conclusive.     All  the  evidence  ad- 
duced on  the  part  of  the  appellants  tended  to  shew  that 
there  had  never  been  more  than  one  overseer  appointed 
for  this  parish.     This  was  rebutted  by  two  instances 
only,  in  which  there  appeared  to  have  been  two  ap- 
pointed, but  in  those  but  one  of  the  overseers  had 
acted.    The  case  of  fier  v.  Morris  (fi),  is  an  authority 
to  shew  that  if  it  be  not  usual  to  appoint  more  than  one 
overseer,  the  appointment  of  one  will  be  valid.     But  af- 
ter the  lapse  of  35  years,  as  in  this  case,  the  Court  will 
intend  that  the  certificate  was  valid.     Every  intend- 
ment is  to  be  made  in  favour  of  a  certificate  which  has 
heen allowed  by  justices;  and  the  doctrine  laid  down  in 
^  V.  Catesbyic)y  is  expressly  in  point  with  the  pre- 
sent case.    Admitting  that  the  sessions  might  reasona- 

(fl)  See  Freeman  y.  ArkeU,  3  D.  &  R.  669.       (h)  4  T.  R.  550. 
(c)  Ante,  vol.  ii.  278.     See  4  T.  R.  797;  2  East,  175 ;  8  Id.  334; 
Uld.  361 ;  13  Id.  143;  1  B,  &  A.  275. 


Shilton. 
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1825.        bly  have  drawn  a  difEerent  conclusion  from  the  eyi^ 

J^\^'       dence,  still,  as  it  was  purely  a  question  of  fact,  their  de- 

v.  cision  is  binding. 

The 
Inhabitants 
of  Earl  G.  Marriott  Humfrey,  and  Barnaby,  contri.    If  the 

sessions  have  manifestly  drawn  a  wrong  conclusion 
from  the  evidence,  the  court  will  send  the  case  down  to 
be  re-heard.  Here  it  is  obvious  that  a  wron^  conclu- 
sion has  been  drawn.  The  case  of  Rex  v.  Catesby  hm 
corrected  a  long  prevailing  impression  which  had  ex* 
isted  with  respect  to  the  mode  of  establishing  a  settle- 
ment by  certificate.  That  case,  however,  is  distin- 
guishable from  this;  for  there  the  certificate  upon  the 
face  of  it  shewed  that  it  was  granted  by  persons  who 
described  themselves  as  the  only  churchwarden  and  the 
only  overseer  of  the  poor  of  the  parish.  Here  there  is 
no  such  designation  of  the  churchwarden  and  overseer, 
who  signed  this  certificate;  on  the  contrary,  they  are 
described  as  **  the  major  part  of  the  churchwarden  and 
overseer."  The  evidence  for  the  respondents  proved 
that  there  had  been,  at  least,  in  two  instances,  two 
overseers  appointed,  and  if  so,  then  this  is  not  a  valid 
certificate  within  the  8  and  9  Wm.  3,  c.  30,  not  having 
been  executed  by  a  majority  of  the  parish  ofiGlcens.  If 
the  evidence  had  been  silent  as  to  the  appointment  of  a 
second  overseer,  then  the  sessions  might  reasonably 
have  intended  that  there  had  never  been  mote  than  one 
appointed  by  custom,  according  to  the  cases;  but  this 
intendment  could  not  be  made  in  the  face  of  the  fact, 
that  in  two  instances,  at  least,  two  had  been  appointed. 

Abbott,  C.  J. — I  agree  with  the  law  as  laid  down 
in  Rex  v.  Catesby,  that  every  intendment  is  to  be  rea- 
sonably made  in  favour  of  a  certificate,  allowed  as  this 
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I 

has  been  by  tvro  justices  of  the  peace;  and  if  the  ses-         L835. 

sums  had  in  this  instance  intended  from  the  evidence       '"*"'"*"' 

TheKiKO 

before  diem^  that  there  had  been  two  overseers  ap*  v. 

pointed  for  the  parish  of  Croft,  instead  of  one,  I  should  iuhabitakts 
have  been  perfectly  satisfied  with  their  decision.  I  of  Earl 
should  myself  have  drawn  a  different  conclusion,  but 
still  it  was  a  question  for  them  upon  the  evidence,  and 
as  they  were  of  opinion  that  there  was  only  one^  I  can- 
not say  (although  I  should  have  been  better  satisfied  if 
they  had  come  to  a  different  conclusion),  that  they  have 
done  wrong.  The  order  of  sessions  must  therefore  be 
confirmed. 


Baylet,  J. — ^I  certainly  should  have  drawn  a  diffe- 
rent conclusion  from  the  evidence  in  this  particular 
case,  than  that  which  has  been  drawn  by  the  sessions, 
but,  unless  a  reasonable  intendment  is  made  in  favour 
of  the  legality  of  the  appointment  of  overseers,  the  ef- 
fect would  be,  not  only  to  make  void  the  certificate,  but 
the  binding  of  the  apprentice  also.  Undoubtedly  I 
should  have  leaned  in  favour  of  the  certificate;  first,  be- 
cause it  was  35  years  old;  and,  second,  because  in  the 
instances  adduced  of  an  actual  appointment  of  two 
overseers,  only  one  had  ever  acted.  The  fair  inference 
was,  that  35  years  since  there  had  been  only  one  ap- 
pointed, because  from  that  time  to  the  present  there 
had  been  only  one  acting,  and  even  in  tho  years  1813 
and  1818,  when  there  appeared  to  have  been  two  duly 
appointed,  still,  in  those  years,  only  one  acted.  Al- 
though I  should  have  drawn  a  different  conclusion 
from  the  evidence,  still  it  was  for  the  sessions  to  decide 
upon  the  case  as  a  question  of  fact;  and  I  •  cannot  help 
^pressing  a  hope,  that  the  practice,  (which  I  call  mis- 
chievous), which  has  obtained,  at  some  sessions  in  this 
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kingdom^  of  sending  up  to  this  Court  questions  of  fact, 
in  order  that  we  may  see  whether  the  sessions  have 
drawn  the  right  conclusion^  may  be  corrected.  The 
sessioiTs  only  are  to  determine  questions  of  fact. 

HoLROTOy  J.,  concurred  (a). 


Abbott,  C.  J. — I  agree  with  my  brother  Bayky  in 
the  observation  with  which  he  has  concluded.  It  cer- 
tainly is  to  be  wished  that  justices  at  sessions  should 
have  firmness  enough  to  abide  by  their  own  decisions 
on  matters  of  fact,  instead  of  sending  them  to  this  Court 
for  revision.  If  there  should  be  occasionally  an  error 
in  the  conclusion  which  they  draw  from  facts,  it  is  a 
much  less  evil  than  the  expense  of  litigation  in  which 
paiishes  are  involved  by  the  urgency  of  parties  to  have. 

« 

cases  granted. 

Order  of  Sessions  confirmed. 

(a)  Littledale,  J.,  was  absent. 


Wednesdai/f 
November  16. 

The  inhabi- 
tants of  a 
county  are  not 
liable  to  widen 
a  public 
bridge,  by  •    • 
force  of  their 
obligation  to 
rqxur  it. 


The   King  v.  The  Inhabitants  of  the  County  of 

Devon. 

L  HIS  was  an  indictment  against  the  defendants  for 
not  repairing  and  maintaining  a  county  bridge.  The 
indictment  stated,  that  on  the  10th  February^  in  the 
fourth  Geo.  4>  there  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  a  certain  common  and  public  bridge, 
commonly  called  Dart  Bridge,  lying  and  being  in  the 
parishes  o{  BtickfastUigh  BXid .  Ashburton,  in  the  said 
county,  b^ng  a  common  highway  leading  from,  the 
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city  of  ExBter  unto  and  over  the  said  bridge  to  the         1825. 
town  of  Plymouth  in  the  said  county,  for  all  the  sub-     t^T^k^g 
jects  of  the  king,  on  foot  and  on  horseback,^ and  with  v 

their  horses,  coaches,  carts,  and  carriages,  upon  and    i,jhabitant»' 
oyer  the  same  bridge,  to  go,  return,  pass,  ride,  and      of  Devon. 
travel,  at  their  will  and   pleasure,  freely  and  safely, 
without  any  obstruction,   hindrance,    or  impediment 
whatsoever;    and  that  the  said  common   and   public 
bridge,  on  the  10th  February  in  the  year  aforesaid* 
and  continually  afterwards,  until  the  day  of  taking  the 
inqaisition  at  the  said  parishes  of  Buckfastleigh  and 
Ashiurton  in  the  said  county,  was  and  yet  is  ruinous, 
broken  and  dangerous,  and  in  great  decay  for  want  of 
needful  and  necessary  upholding,  maintaining,  amend- 
ing and  repairing  the  same,  and  the  said  common  and 
public  bridge  during  all  the  time  last-mentioned,  was, 
and  yet  is  too  narrow,  so  that  the  subjects  of  the  king, 
in,  upon,  and  over  the  said  bridge  on  foot,  and  with 
horses,  coaches,  carts,  and  Carriages,  could  not  and 
cannot  pass  and  repass,  ride  and  travel,  without  great 
danger  of  their  lives  and  the  lo^  of  their  goods,  as  they 
ought  to  do,  but  were  and  yet  are,  greatly  obstructed, 
stopped,  and  hindered,  in  the  going,  returning,  and 
passing,  riding-  and  travelling  upon  and  over  the  same 
common  public  bridge,  and  duriiig  all  the  time  afore- 
said were  and  yet  are  in  great  peril,  hazard,  and  danger 
of  beii^  overturned  in  the  said  carts,  coaches,  and  Car- 
riages, and  of  being  killed,  owing  to  the  narrowness  of 
the  same,  to  the  great  damage  and  common  nuisance  of 
all  the  i  subjects  of  the  king,  upon  and  over  the  said  ♦ 
bridge  on  foot,  and  with  their  horses,  coaches,  carts, 
^d  other  carriages,  about  their  necessary  affairs  and 
business,  going,  returning,  passing,  riding  and  travelling, 
against  the  form  of  the  statute  in  that  case  made  and 
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1825.        provided,  and  against  the  peace,  &c. :   and  that  the 

r^^'      inhabitants  of  the  county  of  Devon,  of  right  have  been, 

v.  and  still  of  right  are  bound  to  repair  and  amend  the 

Ikhabitanto  ®*°^®  common  bridge,  so  as  aforesaid  being  broken, 

of  Devon*     ruinous,  too  narrow,  and  in  decay,  and  to  make  the 

same  safe  and  secure  for  the  said  subjects,  when  and  so 

often  as  it  becomes  necessary.     Plea,  not  guilty. 

On  special  verdict  found  by  the  jury,  the  facts  of  the 
case  were  these : — ^The  bridge  called  Dart  Bridge  in  the 
indictment  mentioned,  on  the  10th  February,  in  the  4 
Geo.  4,  was,  and  from  thence  hitherto  hath  been  a 
common  and  public  bridge,  for  all  the  liege  subjects  of 
the  king,  on  foot  and  on  horseback,  and  with  their 
horses,  coaches,  carts  and  carriages,  upon  and  over  the 
same  bridge,  to  go,  return,  pass,  ride  and  travel  at  their 
free  will  and  pleasure,  freely  and  safely,  without  any 
obstruction,  hindrance  or  impediment  whatsoever.    The 
said  common  and  public  bridge,  on  the  day  and  year 
last  aforesaid,  and  continually  afterwards,  until  the  day 
of  taking  the  inquisition,  was  not  ruinous,  broken,  dan- 
gerous, and  in  great  decay,  for  want  of  necessary  up- 
holding,   maintaining,  .amending,   and   repairing  the 
same ;  but  it  was  on  the  day  and  year  last  aforesaid, 
and  continually  afterwards,  until  the  day  of  taking  the 
inquisition,  and  still  is  too  narrow,  so  that  the  Uege 
subjects  of  our  lord  the  king,  in,  upon,  and  over  the 
same  bridge,  on  foot  and  with  horses,  coaches,  carts 
and  carriages,  could  not,  and  cannot  pass  and  repass, 
ride  or  travel,  without  great  danger  of  their  lives,  and 
•the  loss  of  their  goods,  as  they  ought  to. do,  but  were, 
and  yet  are,  greatly  obstructed   in  going,   returning, 
passing,  riding  and  travelling,  over  the  same  common 
public  bridge,  and  during  all  the  time  aforesaid  >vere, 
and  yet  are,  in  great  peril,  hazard,  and  danger  of  being 
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overtaroed  in  the  said  carts^  coaches,  and  carriages,  and 
of  being  killed^  owing  to  the  narrowness  of  the  bridge ; 
bnt  the  bridge  on,  &c.^  and  during  all  the  time  afore- 
said, was,  and  still  is^  as  wide  as  ever  it  was,  and  the 
inhabitants  of  the  said  county  of  Devon  of  right  have 
have  been^  and  still  of  right  are,  bound  to  repair  and 
ameud  the  said  common  public  bridge  (a). 
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P.  Williams,  for  the  crown.  At  common  law  the 
inhabitants  of  a  county  are  bound  to  repair  and  keep  in 
repair  county  bridges.  The  question  then  is^  whether 
the  obligation  of  widening  bridges,  so  as  to  enable  the 
king's  subjects  to  pass  and  repass  without  danger,  is  not 
one  of  the  incidents  of  that  liability.  If  this  be  not  an 
incident  of  the  liability,  then  the  reason  of  th«  liability 
may  in  many  cases  be  wholly  inadequate  to  its  object. 
The  principle  on  which  the  liability  is  bottomed,  is  the 
obligation  of  counties  to  enaUe  the  king's  subjects  to 
pass  and  repass  without  danger;  and  to  give  that  facility 
of  communication  between  all  parts  of  the  kingdom, 
which  public  and  private  convenience  requires.  If  this 
principle  be  irrefragable,  then  common  sense  requires 
that  it  should  be  applied  co-exteusively  with  the  pre- 
vailing necessities  or  habits  of  mankind.  Those  who 
argue  upon  the  yrisdom  and  reasonableness  of  the  gene- 
^  principle,  must  at  the  same  time  concede  that  the 
consequences  now  insisted  upon,  necessarily  flow  from 
It;  otherwise,  the  principle  would  in  itself  be  absurd, 
nugatory,  and  impracticable.  This  is  not  a  new  doc- 
trine; for  in  Rex  v.  The  Inhabitants  of  Cumberland  {b), 

(a)  This  prosecution  was  instituted  by  the  Post-Ma^ter-General. 

W#  T.  R.  194.  3  B.  &  P.  356,  S.  C.  in  error,  where  Lord 
^^^  expressed  considerable  doubts  upon  the  question  now  at  bar, 
and  the  case  was  ultimately  decided  on  another  ground. 


The  King 
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1825.         Lord  Kenyan  said^  '*  that  the  Court  in  a  former  stage 
of  that  cause,  had  intimated  a  strong  opinion,  thatif  a 
v.  bridge  used  for  carriages,  though  formerly  adequate  to 

Inhab  the  purposes  intended,  were  not  now  of  sufficient  width 

of  D£voir.  to  meet  the  public  exigencies,  owing  to  the  increased 
width  of  carriages,  the  burden  of  widening  it  must  be 
borne  by  those  who  are  bound  to  repair  the  bridge. 
And  upon  that  question  there  cannot  be  entertained 
much  doubt."  Applying  that  doctrine  to  the  present 
case,  it  will  be  found  perfectly  consentaneous  with  the 
facts  here  found.  The  special  verdict  has  established 
beyond  all  dispute,  that  from  time  immemorial  there 
has  been  a  public  way,  for  carriages  of  all  descriptions 
to  pass  and  repass  over  the  bridge  in  question,  but  that 
it  has  now  become  inadequate  and  insufficient  for  the 
purposes  of  public  convenience  and  necessity.  Then 
upon  this  state  of  facts  the  conclusion  follows,  that 
though  formerly  the  bridge  might  have  been  adequate 
to  the  purposes  intended,  yet  as  it  is  not  now  of  suffi- 
cient width  to  meet  the  public  exigencies,  owing  to  the 
increased  width  of  carriages,  the  burden  of  widening  it 
must  be  borne  by  those  who  are  bound  to  repair  it. 
[  Bay  ley,  J.  The  special  verdict  does  not  find  this  to 
have  been  an  immemorial  bridge  for  carriages.  AH  it 
finds  is,  that  from  the  lOth  February,  in  the  fourth  year 
of  the  present  reign,  it  was  a  public  bridge  for  carriages. 
Suppose  at  the  commencement  of  the  present  reign,  a 
private  individual  had  erected,  at  his  own  expense,  a 
bridge  over  the  river  Dart,  and  had  dedicated  it  to  the 
use  of  the  public,  and  it  turned  out  that  the  bridge  was 
too  narrow  for  general  use,  would  that  throw  upon  the 
county  the  obligation  of  widening  it  ?  There  would  be 
an  obligation  to  repair;  but  is  not  widening,  repairing?] 
If  it  be  conceded,  of  which  there  can  be  no  doubt,  that 
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at  common  law,  there  is  an  obligation  on  the  county  to  1825. 
repair  a  public  bridge,  it  would  follow,  that  in  many 
cases  the  obligation  would  be  wholly  inoperative,  unless  ~  v. 
that  obligation  was  also  extended  to  widening  or  adapt-  j^h^^tants 
ing  it  to  purposes  of  public  utility.  The  immediate  of  Devok. 
cause  of  the  inadequacy  of  this  bridge,  is  its  narrow- 
ness. Then  is  not  the  county  hound  to  repair  or  amend 
it  in  such  a  way  as  shall  make  it  fit ^ for  the  objects  ori- 
giiially  intended  ?  The  liability  to  repair  bridges,  is  a 
mixed  question  of  customary  and  statute  law ;  and  the 
question  is,  whether  the  inhabitants  are  not  bound  to 
widen  for  the  same  reason  that  they  are  bound  to  repair 
a  bridge.  Lord  Coke,  in  his  Commentary  on  the  Sta- 
tute of  Bridges  (a),  says,  "  That  at  common  law  indi- 
viduals or  corporations  are  bound  to  repair  bridges  by 
reason  of  their  tenure  or  prescription ;  but  that  if  none 
were  bound  to  the  reparation  of  the  bridge  by  the  com- 
mon law,  the  whole  county,  that  is,  the  inhabitants  of 
the  county  or  shire  wherein  the  bridge  is,  shall  repair 
the  same ;  for  of  common  right  the  whole  county  must 
repair  it,  because  it  is  for  the  common  good  and  ease  of 
the  whole  county.  Also,  if  a  man  make  a  bridge  for  the 
common  good  of  all  the  subjects  he  is  not  bound  to 
repair  it."  Therefore,  whether  right  or  wrong  this  obli- 
gation exists,  and  cannot  now  be  disputed.  But  this 
common  law  obligation  may  be  traced  beyond  the  NoT" 
man  conquest ;  and  shews  that  the  liability  to  repair  is 
not  to  be  confined  to  the  narrow  sense  of  keeping  it  up 
in  its  original  state.  Pontis  reparatio,  arcis  constructio, 
expeditio  contra  hostem,  constituted  the  trinoda  neces- 
sitas,  to  which  all  lands  in  Saxon  times  were  subject. 
These  three  obligations  have  a  reciprocal  relation,  and 
are  dependent  on  each  other,  and  if  the  ''  pontis  repa- 

(o)  2  Inst.  700. 
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1825.        ratio  "  did  not  include  a  sufficient  widening,  the  ''  ezpe- 
ditio  contra  hostem/'  might  be  perfectly  nugatory.    If 
V.  this  was  the  law  before  the  Conquest,  let  it  be  supposed, 

I  H  '^^  ^^^  ^^  those  times  a  bridge,  by  reason  of  its  narrow- 
of  Devon,  ness,  was  insufficient  for  the  transportation  of  the 
Saxon  monarch's  wi^gons  and  military  stores,  would  it 
be  any  answer  on  the  part  of  the  persons  liable  t» 
repair,  to  say  that  the  bridge  was  sofficiait  a  hundred 
years  before  ?  The  reply  no  doubt  would  have  been^ 
''  No,  you  are  bound  to  keep  the  bridge  in  such  a  state 
as  to  lender  it  fit  for  present  purposes  of  public  conve- 
nience; it  matters  not  that  you  have  never  done  so 
much  before,  you  are  bound  to  put  it  into  such  a  state, 
as  to  render  it  safe,  easy,  and  commodious  for  all  pur- 
poses of  present  public  utility ;  and  unless  you  i^omply, 
force  must  be  resorted  to,  if  fair  means  are  not  suffi- 
cient.'' This  is  the  interpretation  of  the  law  which 
reason,  fortified  by  power,  would  impose  upon  the  mo- 
march's  reluctant  subjects.  It  is  true,  that  in  the  con- 
firmation of  Magna  Charta  by  9  Hen.  3,  c.  16,  it  is 
declared  '^  Nulla  villa,  nee  hber  homo  distringatur, 
fekcere  pontes  aut  riparias  nisi  qui  ab  antiquo  et  de 
jure,  facere  consueverunt  tempore  Henrici  regis  avi 
nostri ;"  but  that  only  shews,  that  the  obligation  rested 
where  custom  had  fixed  it,  and  the  object  was  to  re- 
strain the  monarch  from  calling  upon  his  subjects  to 
build  a  bridge  where  there  was  not  one  before.  The 
word  '^  facere  "  cannot  mean  any  thing  less  than  ''  re- 
pair." As  here  used,  it  means  that  nobody  shall  be 
called  upon  to  do  any  thing  to  a  bridge,  but  what  by 
custom  he  was  bound  to  do.  [Bayhy,  J.  What  is 
there  in  the  present  case  to  shew  that  there  is  any  obli- 
gation on  the  part  of  the  county  to  repair  this  bridge  ? 
It  does  not  appear  that  there'  was  any  passage  over,  or 
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through  the  water,  until*  this  bridge  was  made].    That         i825. 
remark  might  be  made  with  equal  pertinence  to  half 
the  public  bridges  in  the  kingdom :  and  if  it  were  to  v. 

have  any  weight,  ihere  must  be  a  separate  rule  of  law  j^jh^t^uto 
for  ancient  bridges,  and  another  for  those  of  which  the     of  Dbvok. 
origin  can  be  ascertained.    The  obligation,  however,  to 
repair,  arises  at  common  law,  and  under  the  Statute  of 
Bridges,  and  when  once  a  bridge  is  built  de  facto,  and 
dedicated  to  the  public,  the  liability  attaches,  wheth^ 
it  be  an  ancient  or  modern  bridge.     As  to  the  meaning  . 
of  the  word  '*  reparatio,"  it  will  be  found  upon  reference 
to  glossaries  to  be  equivalent  to  re-edificatio,  and  ac- 
cording to  liberal  construction,  it  may  mean  the  widen* 
ing  of  a  bridge  already  erected.     In  13  Rep,  33,  it  is 
said,  that  *^  A  bridge  shall  be  levied  by  the  whole 
county,  because  it  is  a  common  easement  for  the  whole 
county,"  10  Edw.  3,  20  b;  and  in  DaUon*s  Justice,  c. 
16,  p.  58,  itis  said,  '*  By  common  right,  bridges  shall 
be  amended  by  the  whole  county,  for  it  is  for  their  comi- 
mon  good  and  ease.''    The  case  of  the  king's  highway 
is  analogous  to  this.     If  the  king's  h^hway  from  its 
narrowness  be  impassable,  or  any  obstructions  exist,  it 
maybe  indicted,  Reg.  v.  Stretford{a).     [Abbott ,  C.  J. 
There  the  analogy  does  not  hold  good,  for  by  statute, 
highways  must  be  30  feet  wide. — Bayley,  J.     In  many 
places  ancient  houses  are  standing,  so  as  to  make  the 
highway  narrow  and  incommodious;  do  you  mean  to 
argue,  that  in  such  cases  the  parish  would  be  bound  to 
remove  the  obstruction  ?     For  instance,  the  north  end 
of  Chancery  Lane  is  so  narrow  that  two  carriages  can- 
not pass  abreast ;  do  you  mean  to  contend  that  the 
parish  of  St.  Andrews  could  be  compelled  to  purchase 
and  pull  down  the  houses  which  occasion  the  obstruc- 

(a)  2Ld.  Raym.  1169. 


Tlie  King 

V, 
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tioQ  ?]    It  is  not  necessary  to  pu^  the  argameat  to 
that  extent.    All  that  is  contended  for  is,  that  the  rak 
of  law  by  which  counties  are  liable  to  repair  bridge^ 
The  should  be  construed  'liberally  and  adequately,  so  as  to 

Inhabitants  •'  /.  r     i  ttl 

of  Devon,  give  effect  to  the  reasonable  intendment  of  the  law.  rue 
reason  of  the  liability  being  that  it  is  for  the  commoa 
benefit  of  the  whole  county ;  it  follows  that,  if  it  be  for 
the  common  benefit  that  a  bridge  should  be  widened, 
the  county  should  be  at  the  expense  of  doing  what  is 
necessary  for  that  purpose.  Unless  this  liberal  interpre- 
tation is  put  upon  the  liability,  public  convenience  mast 
be  sacrificed,  and  all  the  king's  subjects  will  thereby 
sustain  a  prejudice  contrary  to  the  policy  of  the  law, 
The  post-office^  from  which  the  king  derives  so  consi- 
derable a  revenue,  is  also  deeply  interested  in  this  ques- 
tion. lAbbott,  C.  J.  What  have  we  to  do  with  the 
post-office  ?  Can  we  lay  down  a  different  rule  of  law 
with  respect  to  mail  coaches^  from  that  applicable  to  all 
other  carriages  ?]  But  a  liberal  interpretation  of  the 
law  with  reference  to  the  beneficial  purposes  for  which 
it  was  intended,  will  lead  to  a  fair  distribution  of  the 
burden  of  repairing  according  to  the  method  prescribed 
by  the  old  law,  instead  of  confirming  the  necessity  of 
resorting  to  another  mode  of  taxation  which  may  possi- 
bly fall  heavier  upon  the  county  of  Devon.  All  that  is 
required  is,  that  the  bridge  shall  be  reasonably  fit  for 
the  ordinary  purposes  of  mankind,  and  commensurate 
with  the  safety  of  the  king's  subjects  in  passing  with 
their  'carriages  from  one  part  of  the  kingdom  to  ano- 
ther ;  and  to  this  extent,  a  liberal  interpretation  of  the 
law  will  make  the  county  liable. 

Tancred,  contr^,  was  stopped  by  the  Court. 
Abbott,  C.  J. — ^A  similar  question  to  this  came 
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htely  before  the  Court,  in  a  case  from  the  county  of        1825. 
Lincoln  (a),  and  we  then  expressed  a  strong  opinion 
that  a  county  was  not  bound  to  make  a  bridge  wider 
Aan  ever  it  had  been  before.     That  case  never  went   inhabitants 
any  farther,  probably  the  parties  acquiescing  in  the     of  Devon, 
opinion  which  was  then  plainly  expressed  by  the  Court. 
The  question  now  is,  what  extent  of  charge  can  by  law 
be  cast  upon  the  inhabitants  of  a  county.    We  must 
look  to  that  point  only,  and  not  merely  to  the  conveni- 
ence of  the  public,  in  the  consideration  of  the  subject. 
The  case  has  been  argued  before  us  with  great  learning 
and  ability,  but' not  one  single  authority  (except  a  dic- 
tum of  Lord  Kenyan)  has  been  cited  to  shew,  that  a. 
county  can  be  compelled,  even  in  the  case  of  an  ancient 
bridge,  to  make  a  bridge  of  greater,  width  than  it  was 
before.    There  are  many  bridges  in  the  country,  that 
were  formerly  vnde  enough  for  the  little  traffic  which 
then  existed,  but  which  are  now  extremely  inconvenient, 
and  much  too  narrow  with  reference  to  the  traffic  which 

(a)  Hejr  V.  The  Inhabitants  of  the  county  of  the  city  of  Lincoln.  £.  T. 
5  Geo,  4. .  Monday,  10th  May,  1824.  That  was  an  indictment  for 
not  repairing  and  widening  a  public  bridge  in  the  county  of  the  city 
of  Imco/n.  At  the  Lent  Assizes,  1824,  the  defendants  were  found 
guilty.  DeniiMn.moved  for  a  new  trial  on  the  ground,  that  at  com- 
mon law  there  was  no  obligation  on  the  part  of  a  county  to  widen 
a  public  bridge.  In  the  case  in  question,  there  was  no  evidence 
that  the  bridge  was  out  of  repair,  ruinous,  or  decayed.  The  sole 
question  raised  at  the  trial  was,  whether  the  bridge  was  sufficiently 
wide  for  the  purposes  of  traffic?  It  was  proved  to  be  as  wide  as  ever 
it  had  been,  and  the  point  left  to  the  jury  was,  whether  it  wsy  wide 
enough  for  ordinary  purposes,  and  the  defendants  were  found  guilty. 

The  CouET  suggested  that  there  was  no  case  to  be  found  in  which 
it  had  been  held  that  a  county  was  liable  to  widen  a  public  bridge, 
and  intimated  a  strong  inclination  of  opinion,  that  such  a  liability 
did  not  attach  as  an  incident  to  the  obligation  of  repairing. 

Tknman  took  a  rule  nisi  for  a  new  trial,  but  the  case  has  not  since 
been  discussed. 

VOL.  Ill,  2  c 
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18!25.        has  taken  place  in  modem  times  ;  and  yet  there  is  no 

rr^\^'      instance  to  be  founds  in  which  the  inhabitantis  of  a 
The  Kino 

V.  county  have  been    compelled  to   accommodate  their 

Inhabitants   ^"dg®^  to  existing  circumstances,   and  render  them 
of  Devon,     wide  enough  for  the  purposes  of  the  public ;  that  is,  to 
add  something  which  did  not  exist  before.     Now  if  we 
should  lay  down  the  law  to  be,  that  the  inhabitants  of 
a  county  may  be  compelled  to  widen  a  bridge,  I  am 
utterly  unable  to  say  why  we  should  not  be  at  liberty 
to  say  that  the  inhabitants  of  a  parish  are  liable  to  widen 
a  public  highway.     To  what  extent  of  charge  that  pro- 
position would  go,  and  the  inconvenience  it  would  give 
rise  to^  throughout  the  country,   I  need  not  enlarge 
upon.     With  respect  to  highways,  the  inhabitants  of 
a  parish,  as  such,  have  no  power,  except  by  act  of 
parliament,   to  purchase  land  at  their  own  expense 
for  the  purpose  of  widening  a  narrow  and  inconvenient 
road :  but  if  they  could  be  compelled  to  buy  land  for 
snth  a  purpose,  I  know  not  why  they  should  not  be 
compelled  to  buy  houses.     The  instance  of  a  narrow 
street  in  London  was  mentioned  in  the  course  of  the 
argument,  to  illustrate  the  extent  of  such  an  obligation. 
If  such  a  proposition  could  be  maintained,  I  cannot  see 
why  the  inhabitants  of  the  parish  of  St.  Andrew's, 
Holbom,  might  not  be  compdled  to  purchase  the  houses 
on  one  side  of  the  north  end  of  Chancery  Lane,  take 
them  down  and  make  room  for  two  carriages  to  pass, 
which  they  cannot  do  at  present.      That  which  was 
said  by  Lord  Kenyon  in  Rex  v.  The  Inhabitants  of  Cum- 
berlandy  is  entitled  certainly  to  the  greatest  weight; 
but  still  in  the  absence  of  all  other  authority,  I  think 
it  is  not  in  the  power  of  this  Court  to  say,  that  the 
inhabitants  of  a  parish  or  county  are  bound  to  bear 
greater  burdens  than  have  hitherto  been  cast  upon  them 
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respectiyely ;  and  therefore  I  think  that  the  inhabi-         i825. 

tants  of  the  county  of  Devon  are  not  bound  to  widen  J^^' 
this  bridge.      If  public  convenience  renders  it  neces-  v, 

sary  that  it  should  be  done,  it  must  be  done  by  a  higher  i^HiSxANTO 

authority  than  this  Court  possesses.  of  Devon. 

Bayley,  J. — If  there  were  any  sound  analogy  be- 
tween the  liability  of  a  parish  to  repair  roads,  and  a 
county  to  repair  bridges^  the  case  of  Regina  v.  Stretford 
would  be  an  authority  in  point  to  shew  that  the  inha- 
bitants of  a  county  are  not  liable  to  widen  a  bridge. 
There  the  indictment  was,  that  the  road  was  so  muddy 
and  narrow,  that  the  queen's  subjects  could  not  pass 
along  it  without  danger  of  their  lives^  and  that  the  in- 
habitants had  time  out  of  mind  repaired  it^  and  ought 
to  repair  it  as  often  as  need  was.  There  was  a  verdict 
for  the  crown,  and  judgment,  and  a  writ  of  eiTOr  being 
brought  to  reverse  it,  the  exceptions  taken  were,  first, 
that  the  time  at  which  the  way  was  laid  to  be  muddy, 
was  the  1 1th  January y  which  was  in  winter,  and  that  it 
was  no  offence  for  the  highways  to  be  dirty  in  winter; 
and,  second,  that  the  allegation  that  the  way  was  so 
narrow  that  the  queen's  subjects  could  not  pass,  fur- 
nished no  ^ound  for  indicting  the  parish,  because  the 
parish  had  not  by  law  the  means  of  widening  it,  for  they 
had  no  right  to  take  adjoining  land  in  order  to  add  to 
the  road  and  make  it  wider  than  it  was  originally 
made;  and  the  indictment  was  held  bad  for  want  of 
saying  that  the  way,  was  out  of  repair.  In  that  case, 
^mdly  J.,  said,  "  that  the  saying  that  it  was  so  nar- 
^w  that  the  queen's  subjects  could  not  pass,  was  re- 
pugnant to  its  being  a  king's  highway,  for  if  it  had 
been  so  narrow,  people  could  not  have  passed  there 
time  out  of  mind."    When  a  road  is  originally  made, 

2c2 
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1825.        it  may  happen,  that  the  proprietor  of  the  land  o^er 
,jy*V^      which  the  road  passes^  which  he  dedicates  to  the  use  of 

The  King        i  .  . 

v.  the  pubhc,  has  nothing  on  the  one  side  or  the<  oth^r, 

Inha  ^A  s  ^^^  ^^  ^^^  public  take  to  it,  they  take  to  it  subject  to 
of  Devon,  the  inconveniences  to  which  that  slip  of  land  is  Uable; 
and  the  parish  under  such  circumstances,  can  have  bo 
power  to  widen  the  road.  But  I  think  the  analogy  be- 
tween the  case  of  a  road  and  a  bridge,  is  not  so  perfect 
as  is  supposed;  because^  though  the  parish. has  not  the 
power  of  taking  the  adjoining  land  to  widen  a  road,  yet 
the  county  may  widen  the  bridge  by  extending  it  in  the 
open  air.  Independently,  however,  of  the  case  of  Be- 
gina  V.  Stretfordy  it  is  clear,  that  circumstanced  as  this 
bridge  is,  there  is  no  obligation  on  the  county  to  widen  it. 
Is  a  county  bound  to  make  a  bridge  where  there  was  none 
before?  There  is  no  authority  which  says  that  it  is  so 
bound.  The  passage  cited  from  Magna  Charta,  shews 
that  there  is  no  obligation  on  the  inhabitants  of  a  county 
to  make  one;  and  there  is  not  a  single  instance  of  an 
indictment  to  be  found  against  a  county  for  not  making 
a  bridge.  The  .obligation  of  a  county  to  repair  a 
bridge,  arises  out  of  the  adoption  of  the  bridge  by  the 
public,  with  the  concurrence  of  the  inhabitants.  Where 
a  bridge  is  built  by  an  individual,  with  high  roads  at- 
taching to  each  end  of  it,  and  the  public  think  fit  to  take 
to  it,  with  the  acquiescence  of  the  inhabitants  of  the 
county,  the  county  comes  under  the  obUgaticm  of  keep- 
ing it  in  repair;  but  it  does  not  therefore  follow  that  the 
inhabitants  are  bound  to  widen  it.  Where  a  bridge  is 
dedicated  to  the  public  in  the  state  in  which  it  is,  and 
the  public  take  to  it  in  that  state,  with  the  concurrence 
of  the  county^  the  inhabitants  must  keep  it  in  repair,  m 
the  state  in  which  it  then  was,  but  that  is  all.  Now  in 
the  present  case  the  record  only  states,  that  in  the  4th 


The  King 
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'of  GiBO.  4,  Uiis  bridge  existed^  but  whether  there  had         i825. 
ever  been  a  bridge  there  before,  both  the  indictment 
and  the  special  verdict  are  silent.     Nothing  more  is  v' 

fitated  than  that  at  that  time  there  was  a  bridge,  and  j  '^^ 
that  the  bridge  was  so>  narrow  that  the  liege  subjects  of  of  Devoit. 
the  king  could  not  pass  without  danger  of  their  lives 
and  loss  of  goods;  but  as  the  pubUc  thought  fit  to  ^ake 
to  it  in  the  state  in  "which  it  was  originally  given  to 
them,  I  think  there  is  no  obligation  on  the  county  to 
place  it  in  a  state  different  from  what  it  was  when  it 
was  originally  dedicated.  For  these  reasons  I  am  of 
opinion,  that  as  the  county  is  not  bound  to  make,  it  is 
not  hound  to  widen  a  bridge,  which  is  in  reality  making; 
because  quoad  the  extent  of  the  additional  width  neces- 
sary for  public  accommodation,  we  should  be  compel- 
ling the  county  to  make  the  bridge,  if  we  were  to  hold 
the  inhabitants  liable  to  this  indictment. 

LiTTirEDALE,  J. (a). — I  am  of  the  same  opinion. 
The  obligation  imposed  by  the  common  law  upon  coun- 
ties is  only  to  repair  existing  bridges;  but  if  we  were  to 
hold  that  the  inhabitants  of  the  county  are  bound  to 
widen  an  existing  bridge,  there  would  be  just  as  much 
reason  to  call  upon  them  to  make  a  new  bridge  where 
there  was  none  before.  It  is  clear  that  by  l^w  there  is 
no  obligation  on  a  county  to  make  new  bridges  where 
none  previously  existed ;  and  if  so,  it  follows  that  the 
inhabitants  cannot  be  called  upon  to  widen  old  ones, 
because  pro  tanto,  that  would  be  making  new  bridges. 
If  the  exigencies  of  the  public,  arising  from  the  increase 
of  traffic  between  different  parts  of  the  kingdom,  re- 
quire new  bridges,,  or  any  alterations  in  the  width  of 
old  ones,  those  objects  can  only  be  effected  by  the  au- 

(fl)  Eolroydy  J.,  was  in  the  Bail  Court  during  the  argument. 
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thority  of  the  legislature*    If  the  common  law  required 
the  inhabitants  of  a  county  to  widen  an  old  bridge^  they 
must  have  the  means  of  doing  so,  and  for  that  purpose 
they  must  have  the  means  of  purchasing  lands  upon 
Inhabitants  which  to  rest  the  ends  of  the  bridge,  and  also  to  pur- 
o     EvoN.     gijg^g  ^Q  interests  of  those  who  might  have  fisheries  in 
the  riyer,  and  whose  rights  would  be  interfered  with  by 
extending  the  piers  and  abutmetits.     I  apprehend  thai; 
the  county  at  large  would  have  no  right  toexpend  mo- 
ney for  such  purposes,  however  necessary.     In  many 
places,  particularly  in  towns,  it  would  be  impossible  to 
widen  bridges,  without  pulling  down  houses  at  each 
end ;  and.it  might  happen,  that  perisons  who  had  valu- 
able manufactories  so  situated,  would  not  chuse  to  part 
with  such  property,  but  at  such  extravagant  prices  as 
the  county  could  not  find  means  of  paying.     As  the 
county,  therefore,  has  not  the  means  of  forcing  parties 
to  part  with  their  property  at  all  events,  for  such  a  pur- 
pose, that  affords  a  pretty  strong  jground  for  saying, 
that  at  common  law  the  county  is  under  no  obligation  to 
widen  a  bridge.     At  common  law  there  is  no  obligation 
dpon  persons  to  sell  their  property,  whether  it  be  waste 
or  cultivated  land,  or  land  upon  which  there  are  build- 
ings.   It  is  true  that,  by  the  statutes  43  Geo:  3,  c.  EQ^ 
and  54  Geo.  3,  c.  90,  the  inhabitants  of  a  county  may 
compel  the  ssde  of  land  and  buildings,  for  the  purpose 
of  widening  a  bridge,  but  at  common  law  there  is  no 
such  power.     I  therefbre  agree  in  thinking,  that  judg- 
ment must  be  given  for  the  defendants  in  tJiis  case. 

Judgment  arrested  (a). 

(a)  Vide  R.  v.  West  Biding  of  Yorkshire,  5  Buri-.  2594.  2  Sir  W. 
Bl.  685,  S.  C.  R,  V.  Id,  2  East,  342.  Id.  356.  E.  v.  Sent,  13 
£eust,220.  il.^r.  li  2  M.&S.  513.  A.  v.^^e*^.  13  East,  95.  fi 
V.  Bucks.  12  East,  192.  R.  v.  lAndsey,  14  East,  317.  A.  v.  Kerri- 
son,  3  M.  &  S.  526.    ^.  y.  Northampton,  2  TVf .  &  S.  262. 
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The  King  v.  John  Jaram.  1825. 

Jp  Y  an  order  of  general  quarter  sessions  in  and  for  the      A  charter  of 
East  Riding  of  the  county  of  York,  held  on.  the  11th  to  the  lord  of 
Jamary,  1826,  it  was  ordered  "  that  John  Jaram,  the  ^^^'^i^*. 
acting  bailiff  of  the  seigniory  or  wapentake  of  Holder^  cution  of  all 
ness,  in  the  East  Riding  of  the  county  of  York,  be  fined  ^3*^;  P^nd 
10/.*for  refusing,  contrary  to  the  duty  of  his  office,  and  precepts  of  his 
to  ancient  mage,  to  summon  the  jury,  from  the  said  in  the  Uberty, 
seigniory  or  wapentake,  to  attend  at  the  general  quarter  and  contained 
sessions  of  the  peace,  held  at  Beverley,  for  the  said  mittat  clause, 
Riding,  on  the  11th  d^yot  January,  1825,  he,  the  said  3^^^^^^*^® 
John  Jaram,  having  been  duly  required  so  to  do  by  entering,  "un- 
warrant  from  the  sheriff  of  Yorkshire,  dated  the  30th  his  majesty  o^r 
day  of  December,  1824."  his  crown,  and 

"  unless  upon 

default  of  the 

A  rule  nisi  having  been  obtained  for  quashing  the  ^^|j^^^^ 
above  order,  the  facts  disclosed  in  the  affidavits  in  sup-  the  lord:—, 
port  of  the  rule  were  these :— Sir  Thomas  A.  Cliford  ^^^1)%^^ 
Constable,  of  Burton  Constable,  in  Holderness,  bart.,  charter  and 
by  virtue  of  several  letters  patent  under  the  great  seal  J^^^^^ 
of  England,  was  seised  and  possessed  of  the  seigniory  or  Hen,  8,  c.  24, 
lordship  of  Holderness,  in  the  county  of  York,  together  bWiff  was 
with  the  jurisdictions  belonging  to  the  same  seigniory  ^°^^J^J?g?J'^y 
oy  lordship.      By  the  last  of  the  letters  patent;  which  precept  for  re- 
were  dated  on  the  31st  December,  in  the  16  Car.  2,  ^X^^^" 
after  reciting  among  other  things  certain  former  letters  berty  to  the 
patent,  granted  by  Phil,  and  Mar.  to  Henry  Earl  of  ^^^^^^ 
Westmoreland,  and  by   Car.  1,  to  Henry  Constable,  ^^^^^^^^^ 
Viscount  Dunbar,  and  that  the  liberty  of  Holderness  guch  a  precept 
waB  an  ancient  liberty,  and  that  the  lords  thereof  were  *^  ^J^^^^f 

jurisdiction  to  impose  a  fine  on  the  bailiff. 
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1825.  bailiffs  of  the  same  liberty^  and  had  aikl  exereised 
returns  and  executions  of  writs  and  processes  within  the 
same  liberty^  and  other  rights  and  franchises  therein; 
Car.  2,  did«  among  other  things^  give  and  grant  to  John 
Viscount  Dunbar,  his  heirs  and  assigns,  that  he  and  they 
should  have  within  the  said  liberty  of  Holdemess,  the 
return  and  execution  of  all  and  singular  writs ,.  processesy 
mandates^  warrants  and  precepts,  of  his  said  majesty,  his 
heirs  and  successors,  by  the  proper  bailiffs,  officers,  and 
ministers  of  the  said  John  Viscount  Dunbar,  his  fleirs 
and  assigns,  from  time  to  time  there  to  be  returned, 
done^  and  executed ;  so  that  no  sheriff  of  his  majesty, 
his  heirs  or  successors,  should  enter  into  the  liberty  of 
Holdemess,  or  into  any  town,  village,  leet,  or  Jiamlet, 
within  the  whole  wapentake  or  hundred  of  Holdemess, 
to  do  or  execute  any  thing  belonging  to  his  office,  unless 

4 

it  touched  his  said  majesty  or  his  crown,  and  unless  upon 
the  default  of  the  bailiffs  and  officers  of  the  said  Vis- 
count Dunbar,  his  heirs  or  assigns,  with  the  special 
writ  of  non  omittas  in  that  behalf  first  had  and  obtained. 
And  the  king  thereby,  for  himself,  his  heirs  and  suc- 
cessors, did  finally  enjoin  and  command  his  sheriff,  and 
the  sheriff  of  his  heirs  and  successors  of  the  county  of 
York  for  the  time  being,  and  every  of  them,  upon  all  and 
singular  writs,  processes,  mandates,  warrants  and  pre- 
cepts  delivered,  or  to  be  delivered  into  their  hands  for 
ever  thereafter,  for  any  execution  thereon  to  be  made  or 
done  within  the  said  liberty  of  Holdemess,  €a  within 
any  town,  village,  leet,  or  hamlet,  within  the  whole 
wapentake  or  hundred  of  Holdemess,  immediately  and 
without  delay,  after  the  receipt  of  every  such  writ,  pro- 
cess^ mandate,  warrant  or  precept,  to  make  his  and 
their  mandates,  warrants  or  precepts  thereupon,  and  to 
direct  the'same  to  the  bailiffs,  officers,  and  ministers  of 
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tlie  said  Viseount  Dunbar,  his  heirs  and  assigns,  of  his        i825. 
liberty  aforesaid,  for  the  time  present  then  being,  and  to 
no  other  person  or  persons  whatsoever,  and  to  command  v, 

the  due  execution  thereof  to  be  made  by  the  aforesaid  J^*^**- 
bailiffs,  officers^  and  ministers  of  the  said  Viscount 
Dunbar,  his  heirs  and  assigns,  from  time  to  time  as 
aforesaid,  "  unless  it  touched  his  said  majesty  or  his 
crown,  and  unless  upon  default,  and  with  the  special  writ 
of  non  omittas  as  aforesaid  J^  The  affidavits  then  stated 
that 'one  Iveson  executed  the  office  of  deputy  chief  bai- 
Uff  of  the  said  seigniory  or  lordship  of  Holdemess,  and 
the  defendant  Jaram,  that  of  under  acting  bailiff  of  the 
said  seigniory  or  lordship ;  and  that  he,  Iv£son,  had 
been  advised  that,  according  to  the  true  construction 
of  the  letters  patent^  the  return  and  execution  of  writs 
and  processes  so  given  and  granted  by  the  letters 
patent^  was  confined  to  civil  process ;  and  that  he,  the 
deputy  chief  bailiff,  thought  it  proper  for  the  rights  and 
interests  of  Sir  T.  A.  C.  Constable,  to  order  the  defend- 
ant Jaram,  no  longer  to  execute  the  precepts  of  the  she- 
riff to  summon  jurors  within  the  said  liberty  of  Holder- 
ness,  to  the  intent  and  purpose  that  the  question  might 
be  fairly  tried  between  Sir  T.  A.  C.  Constable  and  the 
sheriff,  whether  the  bailiffs  of  Sir  T.  A.  C.  Constable 
were  bound  to  obey  and  execute  such  precepts  of  the 
sheriff;  that  at  the  quarter  sessions  of  the  peace  for  the 
said  East  Riding,  on  the  1 1th  January  hst,  a  complaint 
was  made  to  the  magistrates  there  assem|)led,  by  the 
under-sheriff  for  the  East  Riding,  against  Jaram,  for  , 
disobedience  to  the  precept  of  the  sheriff,  which  had 
been  previously  to  the  said  sessions  directed  to  him, 
Jaram,  to  summon  jurors  from  the  liberty  of  Holdemess, 
to  attend  at  the  same  sessions ;  and  it  was  at  the  same 
lime  ui^ged  by  the  under-sheriff,  that  a  fine  should  be 
imposed  by  the  magistrates  upon  Jaram  for  such  diso- 
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1835.        bedi^ce  :  that  the  chief  bailiff  on  the  part  of  Jarm, 
_Ijp^       contended  before  the  magistrates,  that  Jaram  had  not 
V.  disobeyed  any  order  of  the  Court,  and  that  it  was  not 

Jaram.  therefore  competent  for  the  Court  to  fine  him,  as  no 
contempt  had  been  committed ;  but  the  Court  never- 
theless made  the  order  in  question.  The  deputy  clerk 
of  the  peace  for  the  East  Riding  made  an  affidavit,  in 
which  he  stated,  that  since  1787,  when  he  was  ap- 
pointed  to  that  office,  the  bsdliffs  appointed  by  the  high 
sheriff  for  the  time  being,  as  well  as  the  bailiffs  ap- 
pointed by  the  Bishop  of  Durham,  in  right  of  his  see, 
for  the  wapentake  or  liberty  of  Howdenshire,  and  by 
Sir  T.  A.  C.  Constable,  bart.,  and  his  ancestors,  for 
the  wapentake  or  liberty  of  Holderness,  both  in  the 
said  Riding,  had,  during  the  time  that  he  had  been  de- 
puty clerk  of  the  peace  as  aforesaid,  regularly  attended 
the  general  quarter  sessions,  making  returns  of  the 
jurors  resident  and  summoned  within  their  respectiye 
divisions,  and  remaining  in  court  in  their  character,  as 
officers  of  the  court  during  all  the  time  the  sessions  were 
held,  which  usually  continued  two  days  or  more,  vntil 
the  Epiphany  general  quarter  sessions,  in  the  year 
1823,  when  John  Jaram  was  fined  the  sum  of  5/.  for 
being  absent  without  leave  of  the  Court.  It  was  further 
stated,  that  in  the  North  Riding  there  were  several  bai- 
lifife  appointed  by  lords  of  liberties,  independently  of 
the  high  sheriff  of  the  county,  and  that  sudi  bailiffi 
attended  the  general  sessions  for  that  Riding,  in  the 
same  manner,  and  for  the  same  time,  as  the  bailiffs  who 
were  appointed  by  the  high  sheriff. 

Coltman  now  shewed  cause  against  the  rule  for 
quashing  the  order  of  sessions.  The  object  of  this  pro- 
ceeding is  to  try  the  question,  whether  the  lord  of  the 
franchise  of  Holdemess  is,  or  is  not,  bound  to  obey  the 
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process  of  the  high  sheriff  for  summoning  jurors  within         iaa5. 
his  liberty  to  attend  at  the  quarter  sessions  for  the  East 
Riding  of  the  county  of  York.      This  question  turns  v- 

upon  the  statute  27  Hen.  8,  c.  24,  s.  7,  by  which  it  is  ^^^^^ 
ordained,  *^  that  all  stewards,  bailiffs^  and  other  minis- 
ters of  any  liberties  or  franchises^  which  in  times  past 
have  used,  or  ought  to  attend  upon  the  justices  of 
assize^  justices  of  gaol  delivery » and  justices  of  the  peace 
at  laige  in  any  county,  shall  be  attendant  to  the  justices 
of  assize^  justices  of  gaol  delivery,  and  justices  of  peace 
of  the -same  shires  wherein  such  liberties  and  franchises 
be,  and  make  due  execution  of  all  process  to  them  to  be 
directed,  for  ministration  of  justice  within  such  liberties 
or  franchises ;  and  that  also,  all  such  bailiffs,  or  their 
deputies  or  deputy^  shall  give  their  attendance  and 
assistance  upon  the  sheriff,  together  with  the  sheriff's 
bailiffs,  at  all  courts  of  gaol  delivery  from  time  to  time, 
for  execution  of  prisoners  according  to  justice."  By 
this  statute,  therefore,  the  bailiffs  of  franchises  are 
bound  to  obey  all  process  to  them  to  be  directed,  and 
are  required  to  attend  at  all  courts  of  gaol  delivery, 
for  ministration  of  justice  within  such  franchises.  Two 
objections  will,  however,  be  made  on  the  other  side,  by 
way  of  exemption;  first,  that  the  bailiff  of  this  franchise 
is  bound  only  to  execute  civil  process,  and  reliance  will 
be  placed  on  the  non  intromittat  clause  in  the  letters 
patent  of  Car.  2 ;  and,  second,  that  the  statute  27  Hen. 
applies  only  to  ancient  liberties  and  franchises,  in  which 
the  stewards,  bailiffs,  &c.,  in  times  past  have  bepn  used 
to  attend  upon  the  justices,  and  to  execute  process 
directed  to  them.  Now  as  to  the  first  objection,  no 
instance  is  to  be  found  of  such  a  limited  franchise  of 
retomum  habendum.  Nothing  can  be  more  general  than 
*he  words  of  the  letters  patent.    The  king  did  among 
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1825.        other  things  give  and  grant  to  JohnViBtoant  Dmaba^, 
2^1^^'       his  heirs  and  assigns,  that  he  and  they  should  have  the 
V.  return  and  execution  of  ^'  all  and  mngular  writs,  prth 

J^«^--  cesses,  mandates,  warrants,  and  precepts."  The  »m 
intromittat  clause  following,  **  that  no  sheriff  ^ould 
enter  the  liberty  to  execute  any  thing  belonging  to  kis 
office^  unless  it  touched  his  said  majesty  or  his  crotvn,  and 
unless  upon  the  default  of  the  bailiffs  and  offieers  of  the 
said  Viscount  Dunbar,  his  heirs  or  assigns,  with  the 
special  writ  of  non  omittas  in  that  behalf  first  had  and 
obtained/'  is  nothing  more  than  an  exception  which  the 
law  itself  would  imply^  ai^d  then  the  rule  applies  "  er- 
pressio  eorum  quae  tacite  insunt  nihil  operatur.''  Now 
it  is  laid  down  in  Com.  Dig.  tit.  Retom.  B.  2,  **  that  on 
default  of  the  bailiff,  the  sheriff  may  enter  a  franchise, 
and  therefore,  if  a  bailiff  does  nothing  upon  the  sheriff^ 
mandate,  a  writ  goes  to  the  sheriff  quod  non  omittat 
propter  aliquam  libertatem,  by  the  common  law."  2 
Inst.  453.  ^'  So,  if  the  bailiff  makes  an  insuffid^t 
return,  or  if  the  king  be  party,  the  sheriff  may  enter  the 
franchise  without  a  non  omittas,  as  upon  process  c^ainst 
a  felon."  Id.  B.  3.  Plow.  Com.  216  a.  i  Vent.  406. 
It  is  clear,  therefore,  that  the  non  intromittat  clause  in 
these  letters  patent,  introduces  no  qualificatioii  which 
would  not  be  implied  by  the  common  law  itself;  and  if 
so,  then  the  very  terms  of  the  grant  impose  upon  the 
bailiff  the  obligation  of  summoning  the  jury  within  his 
liberty.  But  if  any  doubt  existed  upon  the  subject,  it 
^  is  completely  removed  by  the  general  provision  of  the 
27  Hen.  8,  c.  24,  s.  7.  Then,  secondly,  as  to  the  ob- 
jection, that  this  statute  applies  only  to  ancient  fran- 
chises, it  must  now  be  presumed  that  the  bailiffs  have 
''  in  times  past "  been  used  and  accustomed  to  attend 
upon  the  justices  in  quarter  sessions,  and  to  execute  all 
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prooefis  dii>eeted  to  them  for  mmistration  of  justice         1923. 
Within  the  franchise  of  Haldemess.    It  is,  at  all  events,     xheKunf 
sufficient  for  the  purpose  of  the  present  ai^ument,  if  v, 

this  was  a  liberty  before  the  time  of  27  Hen.  8,  and 
/that  the  usage  for  the  bailiffs  to  attend  the  sessions  then 
existed.  This  must  be  presumed  from  what  now  appears 
before  the  Court.     In  the  first  place,  it  is  stated  on  the 
face  of  the  order  itself,  that  the  defendant  was  fined  for 
refusing,  contrary  to  the  duty  of  his  office,  and  to  ancient 
usage,  to  summon  the  jury.      The  affidavits,  in  the  se- 
cond place,  affirm  the  existence  of  the  ancient  usage  for 
the  bailiffs  of  the  liberty  to  summon  the  jury  and  attend^ 
upon  the  sessions ;  and  as  such  usage  is  not  traversed 
on  the  other  side,  it  must  be  taken  as  admitted  and 
mcontrovertible.       No  inference  can  arise  from  the 
letters  patent  themselves,  that  this  was  not  an  ancient 
franchise  prior  to  the  reign  of  Hen.  8,  because  the  first 
letters  patent  were  granted  by  Philip  and  Mary ;  and 
in  Constable's  case  (a),  it  is  said  that  king  Philip  and 
queen  Mary  were  seised  of  the  manor  and  fee  of  Hoi- 
demess  in  their  demesne,  as  a  fee  in  right  of  the  crown, 
and  since  the  2  Ed.  3,  c  12,  the  king  cannot  grant  a 
liberty  unless  it  was  anciently  created.     So  that  it  is 
clear  from  the  whole  of  this  case^  that  thifl  franchise 
must  have  existed  previous  to  the  time  of  Hen.  8.     Re- 
lying, therefore,  upon  the  extensive  words  of  the  letters 
patent ;  the  express  language  of  the  statute  27  Hen.  8; 
and  the  strong  presumptive  evidence  that  t^is  is  an 
ancient  franchise,  and  that  the  custom  stated  has  ex- 
isted in  times  past,  it  is  clear  that  the  defendant  was 
bound  to  summon  the  jury  from  the  liberty  to  attend 
the  sessions,  and  having  neglected  so  to  do,  he  was 

(a)  5  Rep.  106.    ^ 


368 


1825. 


CAS]ISS    IN    TH£   king's    BENCH^ 

guilty  of  such  a  contempt  as  justified  the  magistrates  in 

imposing  the  fine  in  question. 

« 

J.  Williams  aud  Deacon,  conti^sl.  Assuming  that 
the  justices  at  sessHons  had  jurisdiction  to  make  the 
order  m  question^  still  there  are  such  defects  upon  the 
face  of  it,  that  it  could  not  in  point  of  law  be  enforced 
so  as  to  restrain  the  person  of  the  defendant  until  the 
fine  was  paid.  In  the  first  place^  it  does  not  appear 
on  the  face  of  the  order,  that  any  warrant  was  de- 
livered requiring  him  to  summon  the  jury;  it  might 
never  have  reached  him,  and  therefore  without  more 
appearing^  he  could  not  be  in  contempt.  According 
to  the  statute  27  Hen.  8,  c.  24,  s.  7,  the  obligation 
sought  to  be  imposed,  attaches  only  on  such  stewards 
and  bailiffs  of  franchises  as  have,  ''in  i^iaes  past'' 
been  used  to  attend  the  justices  and  execute  process. 
This.must  mean  such  stewards  and  bailiffs^  as  had  been 
so  used,  at  the  time  of  the  passing  of  the  act  of  parlia- 
ment itself.  Therefore^  from  emy  thing  that  appeals 
on  the  face  of  this  order,  no  such  usage  appears  to 
have  existed  in  this  franchise.  The  reference  to 
**  ancient  usage''  in  the  order,  must  apply  to  times  long 
since  the  act ;  and  consequently,  in  order  to  bring  the 
statute  into  operation  against  the  defendant,  it  ought 
to  have  been  shewn,  that  the  bailiffs  of  this  franchise 
had  performed  these  specific  duties  previous  to  the  27 
Hen.  8.  *  But  in  the  next  place,  what  is  there  to  shew, 
on  the  face  of  this  order,  that  this  defendant  h.ad  been 
summoned  and  had  been  heard  before  the  order  itself 
was  made  ?  No  intendment  can  supply  the  want  of 
this  statement.  It  is  an  incontestible  rule  of  law,  that 
before  a  penalty  can  be  imposed  upon  a  party  supposed 
to  be  in  contempt,  it  must  be  shewn  that  he  has  been 
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dnly  required  to  do  the  act,  the  neglect  of  which  is  to         i825. 

bring  him  into  contempt,  and  that  he  has  been  heard 

in  his  defence.     [Bi^ley,  J.  What  is  the  practice  with      ~  ^v. 

respect  to  fining  juroes  for  non-attendance  ?    Is  it  not,       J^*am. 

to  swear  the  summoning  bailiff  to  the  fact  that  he  has 

summoned  the  juror,  and  then  taking  his  word,  to  fine 

the  absentee  ?    In  that  case  the  party  fined  is  not 

heard. — Abbott,  C.  J.  It  is  the  duty  of  the  juror  to  be 

present,  and  he  will  be  fined  if  he  is  absent].     If  the 

order  here  had  shewn  any  obligation  on  the  part  of  the 

defendant  to  be  present,  then  it  would  have  been  an 

answer  to  the  objection.     [Bayley,  J.  Two  grounds  of 

contempt  are  alleged ;  first,  his  refusing  to  summon  the 

jury  out  of  the  liberty ;  and  second,  his  refusing  to 

attend  the  court  of  quarter  sessions].    The  only  ground 

of  contempt  for  which  the  fine  ie  imposed  is,  neglecting 

to  summon  jurymen  out  of  the  liberty  to  come  and 

attend  the  sessions.      [Abbott ,  C.  J.  But  if  it  was  his 

duty  to  summon  the  jury,  it  must  also  have  been  his 

duty  to  attend  at  Ihe  sessions].     The  order  does  not 

so  say,  nor  would  that  be  a  necessary  consequence  from 

his  obligation  to  summon  the  jury.    The  order  simply 

says,  that  he  was  fined  "  for  refusing,  contrary  to  the 

duty  of  his  office  and  to  ancient  usage,  to  summon  the 

jury.'*    So  far,  therefore,  as  appears  by  the  order,  there 

was  no  actual  proof  that  the  warrant  was  delivered  to 

him,  nor  that  he  was  heard  in  his  defence.     He  was 

not  bound  to  attend  without  summons;  and  had  he  been 

duly  summoned,  it  ought  to  appear  on  the  face  of  the 

order.  Rex  v.  Benn  {a).    Had  he  been  duly  summoned, 

he  might  then  have  been  heard,  and  possibly  he  could 

have  shewn  good  cause  for  not  summoning  the  jury 


(o)  6  T.  R.  198. 
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1825.  from  the  wapentake^  or  that  there  was  some  iiregdaritj 
in  the  service  of  the  warrant*  Comings  however,  to  the 
principal  point  raised  in  the  case,  the  question  is,  wbe^ 
ther  the  'sheriff  of  Yorkshire  is  not  bound  to  execute 
this  process  himself,  or  by  his  officers,  and  not  theio^ 
of  the  seigniory  of  Holdemess,  or  his  bailiff.  It  is  sub- 
mitted, that  the  non  intromittat  clause  in  the  letters 
patent  relates  to  civil  process  merely,  and  not  to  crimh 
nal  process,  and  that  the  object  of  it  was  to  take  aws^ 
from  the  sheriff  and  his  officers  those  emoluments  which 
usually  arise  upon  the  execution  of  civil  process.  The 
sheriff  has  power  to  enter  the  franchise  for  the  purpose 
of  executing  writs  and  processes  upon  all  matten 
'' touching  his  majesty  or  his  crown/'  which  clause 
clearly  relates  to  criminal  matters,  and  not  to  matten 
purely  civil,  and  upon  which  emoluments  would  arise. 
Summoning  jurors  to  attend  at  gaol  delivery  comes 
under  the  description  of  criminal  process,  and  therefore 
the  bailiff  of  the  liberty  was  not  bound  to  obey  the  pre- 
cept of  the  sheriff.  The  duty  of  summoning  the  jury 
lay  upon  the  sheriff  and  his  officers.  [Abbotty  C.  J. 
The  exception  in  the  non  intromittat  clause,  is  mere 
surplusage,  for  I  take  it  to  be  perfectly  clear,  that  upon 
any  default  of  the  lord^s  bailiff  or  his  officers,  the 
sheriff  might  enter  to  execute  process].  But  at  all 
events  the  bailiff  was  not  bound  to  obey  the  precept 
of  the  sheriff.  If  bound  at  all,  it  must  be  process  issued 
directly  by  the  Court  itself.  This  argument  is  war- 
ranted by  the  statute  27  Hen.  8,  which  directs  that 
bailiffs  of  liberties  shall  '^  make  due  execution  of  all 
process  to  them  to  be  directed  for  ministration  of  justice 
within  such  liberties."  Now  this  must  mean  process 
directed  to  them  in  furtherance  of  some  proceedii^  or 
other,  issued  by  the  justices  in  quarter  sessions,  or  jus- 
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ti6^  df 'genei^l  gaol  delivery/ and  not  process  issued         i825: 
by  the  sheriff;  whereas,  here,  the  process  which  the 


The  King 


Jaraic. 


defendant  was  called  upon  to  execute^  was  summoning  v. 

jurors  by  yirtne  of  a  jvarrant  from  the  sheriff,  so  that 
It  was  not  process  issuing  from  the  Court.  The  fair 
intendment  of  the  statute  is,  that  the  bailiff  of  the  liberty 
is  to  execute  process  issuing  from  the  persons  previously 
mentioned,  and  not  from  the  sheriff.  [Abbott,  C.  J. 
The  quarter  sessions  issue  the  process  to  the  sheriff,  and 
the  sheriff  directs  his  precept  to  the  bailiff].  That  does 
not  appear  upon  the  face  of  the  order.  [Bayley,  J. 
In  what  situation  would  a  court  of  quarter  sessions  be, 
if  nei&er  the  sheriff,  nor  the  bailiff  of  the  franchise,  re- 
turned any  body  to  serve  the  office  of  juror?]  If  it  is 
the  duty  of  the  sheriff  to  return  jurors,  and  he  neglects 
to  do  so,  the  court  may  fine  him.  [Coltman  referred  the 
Court  to  2  Hawk.  P.  C.,c.  8,s.  7,  Curwood^s  edit.,  where 
it  is  said,  "that  any  two  justices,  whereof  one  is  of  the 
quorum,  may  direct  their  precept  under  their  teste  to  the 
sheriff,  for  the  summons  to  the  sessions  of  the  peace, 
thereby  commanding  him  to  return  a  grand  jury  before 
them,  or  their  fellow  justices,  at  a  certain  day  and  place, 
and  to  give  notice  to  all  stewards,  constables,  and  bailiffs  of 
fiberties,  to  be  present  and  to  do  their  duties  at  such  day 
and  place,  and  to  proclaim,  in  proper  places  throughout 
bi3  bailiwick,  that  such  sessions  will  be  holden  at  such 
day  and  place,  and  to  attend  there  himself  to  his 
duty,"  8lc.  Lamb.  b.  4,  c.  20].  This  passage  from 
Hawkins  clearly  does  not  shew  that  the  process  goes 
from  the  sheriff  to  the  bailiff.  It  only  shews  that  it 
is  the  duty  of  the  sheriff*  m^ely  to  give  notice  to  the* 
*bailiflb  of  liberties  to  be  present,  and  to  do  their  duties 
at  such  day  andplace.  In  the  very  same  work,  B.  2,  c. 
27, «.  17,  tit.  ^*  of  Process, '*  is  this  passage  :-^'*  In  what 
VOL.  ni.  2  D 
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manner  such  process  is  to  be  executed.  It  is  laid  down 
as  a  general  rule^  that  wherever  the  king  is  a  party  to 
the  suit,  (as  he  certainly  is  to  all  informations  and  in- 
dictments),  the  process  ought  to  be  executed  by  the 
sheriff  himself,  and  not  by  the  baihff  of  any  franchise, 
whether  it  have  the  clause  non  omittas  &c.,  or  not| 
and  whether  the  defendant  be  within  a  franchise,  or  in 
the  county  at  large,  for  the  king's  prerogative  shall  be 
preferred  to  any  franchise."  It  is  not  denied  in  the 
present  case,  that  the  sheriff  is  at  liberty  to  go  into  this 
lordship  to  execute  civil  process,  provided  there  is  any 
default  in  the  lord,  but  he  would  not  have  a  right  to  do 
so  without  a  special  writ  of  non  omittas,  and  tiiis  she^ 
that  the  clause  of  non  omittas,  in  the  letters  patent, 
refers  solely  to  civil  process.  In  all  catises  to  which  the 
king  is  a  party,  and  in  which  the  rights  of  the  crown 
are  concerned,  the  sheriff  not  only  may,  but  he  is  bound 
to  execute  the  process  by  himself,  or  his  proper  officer. 
There  is  this  difference  between  a  sheriff's  officer  and 
the  bailiff  of  the  lord  of  Holdemess,  that  the  latter  is 
the  particular  servant  of  the  lord,  and  has  no  appointr 
ment  whatever  from  the  sheriff.  In  some  cases  the 
bailiff  unites  in  himself  the  two  characters  of  officer 
to  the  sheriff,  and  bailiff  to  the  lord,  but  that  is  not  so 
here ;  he  is  merely  the  paid  particular  servant  of  the 
seignior.  IBayley,  J.  Then  if  that  be  so,  we  may  en- 
force the  personal  attendance  of  the  lord  of  Holdemeu 
himself].  That  might  be  the  result  if  he  is  bound  to 
execute  this  description  of  process,  but  here  it  is  clear 
that  the  lord's  servant  is  not  bound  to  obey  the  precept 
of  the  sheriff.  The  latter  has  duties  cast  upon  him  by 
law,  and  he  has  no  right  to  throw  the  onus  upon  the 
shoulders  of  a  person  over  whom  he  has  no  control.  In 
Com,  Dig.  tit  Retom.  (D  3),  it  is  laid  down,  that  upon  a 
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writ  of  inquiry  directed  to  a  sheriff,  he  cannot  say  man^  1825. 
dam  ballivo.  Sec.,  for  he  is  to  execute  it  at  any  place 
within  his  county;  nor  upon  process  at  the  suit  of  the 
king,  nor  upon  a  distringas  juratore  (a).  That  is  a  strong 
authority  to  shew  thai  the  sheriff  had  no  right  to  impose 
this  burden  on  the  defendant.  Here  is  no  contempt  of 
Court,  for  no  process  was  directed  to  the  defendant 
which  he  was  bound  to  obey.  By  the  act  of  parliament 
and  the  letters  patent,  the  execution  of  the  civil  pro- 
cess devolves  upon  the  lord  or  bailiff,  but  all  criminal 
process  is  to  be  executed  by  the  sheriff  or  his  own  offi- 
cers. But  it  remains  to  be  considered  whether  the  ses- 
sions had  jurisdiction  to  impose  ^fine  upon  the  defend- 
ant. It  is  submitted,  that  even  if  they  had  a  right  to 
take  cognizance  of  this  disputed  question  between  the 
sheriff  and  the  lord  of  the  franchise,  still  it  should  only 
have  been  an  amerciament,  and  not  a  fine.  The  sessions 
Aoold  have  entered  into  a  previous  inquiry  upon  tht 
subject,  and  should  have  affeered  (assessed)  the  defend- 
ant. In  (hriesky's  case  (b)  it  is  said,  that  an  amercia- 
ment and  an  affeering,  is  not  equivalent  to  a.  fine.  In 
Com.  Dig.  tit.  Justices  of  PeacCy  (D  7),  it  is  said,  '*  If 
coroners,  constables,  8cc.,  do  not  appear  at  the  sessions, 
the  justices  may  amerce  them."  In  Hall  v.  Turbett{c),  ^ 
where  a  fine  was  imposed  by  the  steward  of  a  court 
leet,  for  not  coming  to  court,  and  doing  suit,  the  Court 
held  the  fine  to  be  illegal ;  for  it  ought  not  to  be  yniix^ 
^^i  presentment y  that  he  ought  to  do  suit  at  court,  and 
he  shall  rather  be  amerced  than  fined  ,*  Anderson  C.  J., 
added,  '*  of  offences  within  the  cognizance  of  the  stew- 
^  as  judge,  he  may  assess  a  fine,  but  not  of  others ^ 
except  they  he  presented;  for  non  constat  to  the  steward^ 

(a)  Year  B.  19  Hen,  6,  67  a,  (b)  Cro.  Eliz.  241. 

'  (e)  8  Rep.  40. 
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1825.  whether  he  were  resident  within  the  leet  or  not,  or  what 
cause  he  had  for  his  absence."  In  the  present  case 
the  offence,  if  any  were  attributable  to  the  defendant, 
was  not  cognizable  by  the  sessions ;  the  defendant  was 
guilty  of  no  contempt  of  .Court.  All  he  could  be  deemed 
guilty  of  was,  in  disobeying  the  precept  of  the  sheriff, 
to  whom  he  was  not  accountable.  At  all  events,  he 
ought  not  to  have  been  fined  without  a  presentment,  so 
that  the  matter  might  come  under  the  judicial  notice  of 
the  Court. 

Abbott,  C.J. — ^This  case  comes  before  the  Court 
upon  a  motion  to  quash  the  order  of  sessions.  The 
affidavits  on  which  the  rule  nisi  was  obtained,  are  now 
before  us,  and  it  appears  from  them,  that  the  object  of 
this  proceeding  has  been  really  to  try  the  question, 
whether  the  bailiff  of  this  liberty  was  bound  to  take 
upon  himself  the  burden  of  summoning  jurors  vnthin 
his  bailiwick  to  attend  the  sessions,  or  whether  it  ought 
to  fall  upon  the  sheriff  of  the  county.  The  object  being 
to  try  that  question,  that  alone  might  be  a  sufficient 
reason  why  the  Court  ought  not  to  enter  into  any  very 
nice  consideration  of  matterfi  of  form ;  but  even  if  we 
were  to  go  into  the  form  of  the  order,  I  do  not  see  any 
reasonable  objection  to  it,  for  agreeably  to  the  princi* 
pie  laid  down,  as  to  orders  of  this  Court,  every  thing  is 
to  be  presumed  to  have  been  rightly  done,  and  all  is  to 
be  considered  as  well  done,  unless  the  contrary  is  shewn. 
We  are  not  to  construe  an  order  of  this  description  with 
the  like  astuteness  that  we  should  an  indictment,  or 
other  pleading  of  that  nature.  Now  it  is  said,  that  it 
does  not  appear  on  the  face  of  the  order,  that  the  de- 
fendant was  summoned  or  heard  ;  but  if  it  was  his  doty 
to  be  present  at  the  sessions,  (and  that  it  was,  seems 
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haxilj  to  be  denied  in  the  argument)^  a  summonB  would  1825. 
be  wholly  unnecessary.  Looking  at  the  affidavits,  we 
find  that  he  purposely  absented  himself^  but  his  attorney 
was  present  and  heard,  and  after  making  the  objection 
on  his  behalf,  the  Court  decided  against  him.  Another 
objection  to  the  form  of  the  order  is,  that  it  does  not 
thereby  appear  that  the  defendant  was  duly  required 
to  summon  the  jurors;  but  inasmuch  as  it  says,  that 
he  had  been  duly  required  to  do  so  by  warrant  from 
the  sheriff  of  Yorkshire^  dated  so  and  so,  I  think  we 
must  intend  in  support  of  the  order,  that  at  a  reason- 
able time  before  the  holding  of  the  sessions,  the  sheriff 
had  transmitted  to  him  his  warrant,  which,  as  the  order 
states,  he  not  only  neglected,  but  refused  to  obey,  and 
this  intendment  is  the  more  justifiable,  as  it  appears 
from  the  affidavits,  tbat  this  proceeding  was  adopted 
solely  for  the  purpose  of  trying  the  real  question  between 
the  parties.  That  question  is,  whether  the  bailiff  of  an 
ancient  liberty'  is  bound  to  summon  jurors  residing 
within  his  liberty,  or  whether  that  duty  is  imposed  by 
law  upon  the  sheriff  of  the  county.  Now  according  to 
the  passage  cited  from  2  Hawk.  P.  C,  c.  8,  s.  7,  the 
justices  are  to  direct  their  precepts  under  their  teste,  to 
the  sheriff,  for  the  summons  of  the  sessions  of  the  peace, 
thereby  commanding  him  to  return  a  grand -jury  before 
them  at  a  certain  day  and  place,  and  to  give  notice  to 
all  stewards,  constables,  and  bailiffs  of  liberties,  to  be 
present,  and  to  do  their  duties,  8cc.  From  other  affida- 
vits, it  appears  to  have  been  the  usage  for  the  bailiffs  of 
other  Uberties  within  the  East  and  North  Ridings,  to 
attend  at  the  quarter  sessions,  and  that  the  constant 
course  of  practice  has  been  for  the  sheriff  to  send  his 
precept  to  the  bailiffs  of  those  franchises  to  summon 
jurcMTs  residing  within  their  respectifve  bailiwicks,  and  to 
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1825.  attend  them^^elves  at  the  sessions  during  its  sitting. 
Adverting  therefore  to  this  long  established  usage,  and 
fortified  by  the  authority  of  Hawkins'  Pleas  of  the 
Crown,  we  think  we  ought  w>t  to  interpose  to  quash 
this  order. 

Bayley,  J. — ^I  think  that  upon  the  true  construe^ 
tion  of  this  charter,  as  connected  with  the  statute  27 
Hen.  8,  there  is  an  obligation  on  the  bailiff  of  Holder- 
ness  to  ^ecute  process  of  this  nature  within  his  liberty. 
The  charter  of  Car,  %  gives  the  execution  of  ^'  all  and 
singular  writs,  processes,  mandates,  warrants,  and  pre- 
cepts of  his  said  majesty,  his  heirs  and  successors,  by 
the  proper  bailiffs,  officers,  and  ministers  of  the  said 
John  Viscount  Dunbar,  his  heirs,  and  assigns,  from 
time  to  time,  there  to  be  done  and  executed  j'^  and  then 
it  imposes  a  restriction  upon  the  sheriff,  '^  so  that  no 
sheriff  of  his  majesty,  his  heirs  or  successors,  should 
enter  into  the  liberty,  to  do  or  execute  any  thing  be- 
longing to  his  office^  unless  it  touched  his  said  majesty 
or  his  crown,  and  unless  upon  the  default  of  the  bailiff 
and  offi^cers  of  the  said  Viscount  Dunbar^  &c/'  The 
statute  27  Hen,  8,  is  appUcable  to  '^  all  bailiffs  of  any 
liberties  or  franchises,  who  in  times  past  have  used  or 
ought  to  attend  upon  the  justices  of  assize,  justices  of 
gaol  delivery,  and  justices  of  the  peace  at  large  in  any 
county,  and  shall  be  attendant  to  the  justices^  &c." 
First,  then^  there  is  by  the  charter  a  general  power  given 
to  the  lord  of  the  franchise,  to  execute  process  within 
the  liberty  by  his  bailiff;  and  then,  secondly,  the  sta- 
tute recognizes  the  liability  of  bailiffs  of  liberties^  who 
by  ancient  uss^e  had  been .  accustomed  to  do  certain 
duties  before  that  act*  I  agree  that  this  statute  applies 
to  those  officers  only«who  in  times  past  had  been  used 
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to  attend  upon  the  justices;  and  I  also  agree  that  the        ias5. 
privilege  granted  by  the  charter  could  not  be  created     tiTk^ 
de  novo ;  but  it  appears  from  the  recital  of  the  charter,        ^  v. 
long  and  long  before  the  statute,  that  this  had  been  an 
ancient  liberty,  and  that  from  the  earliest  times  to  the 
present,  the  practice  has  been  for  the  bailiff  to  eitecute 
processes  within  the  liberty.    The  passage  cited  from 
Hawkins,  shews  that  the  usual  practice  is  for  the  sheriff 
to  command  the  bailiff  to  execute  the  process  within 
his  bailiwick;  and  I  know,  in  no  point  of  practice,  that 
the  usage  in  the  county  of  York,  is  for  the  bailifii)  of 
liberties  to  return  jurors  from  their  districts,  to  serve  at 
the  assizes,  by  virtue  of  a  precept  directed  to  them  by 
the   sheriff.      In  case   of  any  neglect  of  duty,   thlB 
Court  has  the  power  in  its  option  of  acting  either 
against  the  sheriff  or  the  bailiff.     Both  may  be  amena- 
ble, but  if  the  Court  in  its  discretion  thinks  the  bailiff 
the  person  on  whom  the  punishment  should  attach,  the 
Court  is  at  liberty  to  punish  him  if  it  thinks  proper. 
I  am  of  opinion  that  the  same  authority  may  be  exer* 
cised  by  the  Court  of  quarter  sessions.    I  do  not  enter 
upon  the  question  of  form,  the  object  of  these  parties 
being  fairly  to  try  the  question  upon  the  merits ;  and 
for  these  reasons  I  am  of  opinion  that  the  rule  for  quash- 
ing the^order  of  sessions  must  be  discharged. 

LiTTLEDALE,  J.,  (fl)  Concurred. 

Rule  discharged. 

(a)  Hplroyd,  J.,  was  in  the  Bail  Court. 
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Wednesday^ 
November  16. 

In  order  to 
gain  a  settle- 
ment under  35 
Geo,3,c.  101  y 
by  paying 
rates,  it  is  not 
necessary  that 
the  party 
should  be  rated 
at  tOLf  in  the 
assessment;  it 
is  sufficient  if 
the  tenement 
be  in  fact  of 
the  value  of 
10/.,  though  it 
be  rated  at  a 
less  amount. 

Landlord's 
fixtures,  which 
are  parcel  of 
the  freehold, 
may  be  taken 
into  the  valua- 
tion of  a  10/. 
tenement, 
tliough  yfiih' 
out  ti^em  the 
tenement 
would  not  be 
of  sufficient 
value  to  gain 
a  settlement. 


The  King  v.  The  Inhabitants  of  St.  Dunstan,  in 

Kent. 

xjY  an  order  of  two  justices,  for  the  city  and  county  rf 
the  city  of  Canterbury^  Mary  Wilson,  widow,  and  her 
six  children,  were  removed  from  Saint  Mary,  Northgate, 
in  the  said  city  and  county,  to  Saint  Dunstan' s,  in  the 
county  of  Kent,  On  appeal,  the  sessions  confirmed  the 
order,  (except  as  to  the  two  elder  children,  as  to  whom 
the  order  was  abandoned),  subject  to  the  opinion  of  this 
Court  on  the  following  case : — 

On  the  part  of  the  respondent  parish  it  was  proved, 
that  the  pauper's  husband  had  on  the  23d  of  April, 
1823^  gone  to  live  in  a  house  in  the  psuish  of  St,  Dun- 
stan, at  the  yearly  rent  of  10/.;  that  he  had  not  occu- 
pied it  for  a  year,  but  that  he  had  been  rated  for  die 
house  in  that  parish,  and  had  paid  the  assessment  for 
one  quarter;  that  one  BtUlerhdid  occupied  the  house 
before  the  pauper's  husband ;  that  at  the  time  of  the 
hearing  of  the  appeal,  one  Hunt  held  it,  each  of  them 
paying  the  annual  rent  of  lOL;  and  that  it  had  fpr  six 
years  preceding  the  pauper's  tenancy  been  let,  togethec 
with  the  articles  of  furniture  hereinafter  mentioned,  at 
10/.  per  annum.  On  the  part  of  the  appellant  parish  it 
was  proved,  that  all  houses  in  the  parish  of  St.  Dim- 
Stan  were  rated  at  half  their  actual  value,  and  that  in 
the  assessment  on  the  pauper's  husband,  the  said  house 
was  valued  at  3/.  10s. ;  that  at  the  time  of  his  occupa* 
tion  the  house  was  in  a  very  bad  state  of  repair,  and 
that  it  would  have  required  an  expenditure  of-  40/.  to 
put  it  into  tenan table  condition;  that  since  his  deaths 
and  previously  to  Hunt's  tenancy,  12/.  had  been  ex- 
pended upon  it;  that  there  were  a  stove  and  cu}dboard 
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in  a  room  below  stairs,  a  grate  and  a  cupboard  in  the         1825. 
chamber,  and  a  grate  in  the  kitchen ;  that  the  stove  and     -^^j^' 
grates  had  not  originally  belonged  to  the  house,  but  had  v. 

been  put  in  by  a  tenant,  and  the  landlord  had  taken    i^habitahts 
them  in  part  payment  of  rent  about  six  years  before;  of 

that  these  were  fixed  with  brick-work  in  the  chimney  i^  Kemt. 
places,  but  that  they  might  be  removed  without  doing 
any  injury  to  the  chimney  places;  that  the  cupboards 
stood  on  the  ground,  and  were  supported  by  holdfasts, 
and  that  these  might  also  be  removed  without  doing 
any  other  injury  to  the  walls  than  leaving  a  few  marks 
of  nails;  that  the  use  of  these  several  articles  was  worth 
about  6d.  per  week;  and  that  the  tenement,  including 
the  use  of  them,  was  worth  71.  10«.,  and  without  them 
about  61.  per  annum.  The  court  of  quarter  sessions 
confirmed  the  order,  but  stated  their  opinion  to  be,  that 
if  any  deduction,  however  small  in  amount,  was  to  be 
made  in  respect  of  the  above-mentioned  articles,  the  te- 
nement would  not  be  of  the  annual  value  of  10/. 

Berens  and  Starr,  in  support  of  the  order  of  sessions. 
This  case  is  stated  for  the  purpose  of  determining  whe- 
ther the  fixtures,  which  clearly  belonged  to  the  landlord, 
and  were  demised  with  the  house,  are  to  be  taken  into 
c<msideration  in  estimating  the  annual  value  of  the  te- 
nement, in  respect  of  which  it  is  contended,  the  pauper's 
hasband  gained  a  settlement  under  35  Geo.  3,  c.  101, 
by  being  rated  and  paying  his  share  towards  the  public 
taxes  and  levies  of  the  parish.  It  is  submitted,  that  if 
these  are  such  fixtures  as  would  go  to  the  heir  as  part  of 
the  freehold,  they  must  be  taken  into  account  as  giving 
an  additional  value  to  the  tenement.  Now  it  is  quite 
clear  that  as  they  belonged  to  the  landlord,  and  were 
demised  with,  the  premises,  they  would  go  to  the  land- 
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1835.        lord's  heir,  and  not  to  his  executor.    It  is  laid  doim, 

Jr^'^'      that  even  if  a  chattel  becomes  affixed  to  the  freehold,  it 
The  h,ivQ  J  •   1 

V.  goes  to  the  heir  and  not  to  the  executors;  and  it  has 

Ikhabttahts   ^^^^  established  in  yarious  instances,  that  where  a  te- 
of  nant  has  fixed  articles,  even  of  machinery,  duriQg  the 

In  Kent.  *  ^^^^  demised,  they  become  the  property  of  the  landlord 
when  the  tenancy  expires.  There  is  indeed  one  case  in 
which  this  rule  has  been  relaxed,  Elwes  v.  Maw  (a), 
where  a  distinction  was  made  between  things  annexed 
to  the  freehold  for  the  purposes  of  trade,  and  those 
added  with  a  view  to  the  better  enjoyment  of  the  pre- 
mises, as  an  accessary  to  the  realty.  The  general  rule, 
however,  clearly  is,  that  wherever  an  addition  is  made 
to  the  freehold,  it  is  to  be  taken  into  the  valuation  (t 
the  premises.  Upon  this  principle,  a  carding  macbme 
affixed  to  a  building,  the  machinery  of  a  malt  house,  or 
even  a  billiard  table  let  into  the  floor,  would  be  taken 
into  calculation.  Such  additions  would  be  as  mucli 
•  parts  of  the  freehold  as  glass  in  the  windows  of  a  house. 

The  case  of  Wynne  v.  Higteby  {b),  is  an  authority  in 
point;  for  there  it  was  held,  that  the  sheriff  could  not 
take  in  execution  ranges,  ovens,  and  set  pots  affixed  to 
a  house  built  by  the  person  against  whom  the  executioD 
issued.  But  the  case  of  Colegrave  v.  Dias  Sant0s(c), 
is  still  more  conclusive,  and  indeed  goes  farther  than  is 
necessary  to  contend  in  the  present  case;  .fior  there  a 
house  being  sold  by  public  auction,  without  any  stipu- 
lation on  the  part  of  the  vendor,  that  the  fixtures  wen 
to  be  taken  and  paid  for  separately,  and  the  vendee;, 
who  had  paid  the  purchase-money,  entered  into  posses- 

(a)  3  East,  38,  where  all  the  prior  cases  upon  this  subject  are  col- 
lected.   See  WtlUanu  v.  WiUianu,  12  East,  209. 

(h)  1  Dowl.  &  Ryl's.  Term  Rep.  247.    5  B.  &  A.,  625,  S.  C. 
(e)  3  Dowl.  &  Ryl's.  Term  Rep.  255.     2  B.  &  €.,  76,  S.C. 
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sion  under  a  coaTeyance,  it  was  held  that  the  fixtures  1825. 
passed  to  the  vendee  as  part  of  the  house,  and  were  not  ~^"^^ 
the  subject  of  trover.    So  in  Lawton  v.  Salmon{a)f  it  v. 

was  held,  that  salt  pans,  necessary  to  the  use  of  salt   inhabitants 
works,  and  without  which  they  would  be  of  no  value,  o^ 

are  the  property  of  the  heir,  and  not  of  the  executor,      in  Ke»t.  ' 
though  they  might  be  removed  without  injuring  the 
boildiDgs.     On  the  authority  of  these  cases,  the  fixtures 
here  must  be  considered  as  part  of  the  freehold,  and 
taken  into  the  estimate  in  valuing  the  tenement. 

Marsham  and  Brodrick  contr^.  This  is  not  a  ques- 
tion arising  upon  the  tenement  act,  59  Geo.  3,  c.  50(6), 
but  whether  the  pauper's  husband  gained  a  settlement 
under  35  Geo.  3,  c.  101,  by  being  charged,  with  and 
paying  his  share  towards  the  public  taxes  or  levies  of 
the  parish,  in  respect  of  a  tenement  being  of  the  value 
of  10/.  (c).  It  is  clear  that  if  this  was  a  case  depending 
upon  the  construction  of  the  tenement  act,  a  settlement  • 

would  not  be  gained.  The  articles  in  question  cannot 
be  considered  as  forming  part  of  the  tenement.  It  can- 
not be  denied  that  if  they  had  been  placed  there. by  the 
tenant  himself  during  his  occupation,  he  might  have  re^ 
moved  them  either  before  or  at  the  time  of  his  quitting 
the  premises;  Becky.  Rebow{d),  and  consequently  they 
could  not  be  deemed  as  part  of  the  freehold.  The  cir- 
cumstance of  their  being  the  property  of  the  landlord 
himself  can  make  no  difference  as  respects  this  question, 
because  they  constituted  no  part  of  the  tenement.  It 
is  true  that  by  agreement  between  the  landlord  and  the 
t^iant,  the  latter  was  to  pay  the  former  a  rent  of  10/., 

(a)  1  H.  BL,  259,  note.  (b)  Repealed  by  6  Geo.  4,  c.  57. 

(c)  Vide  Rex  v  St,  Pancras,  ante,  vol.  ii.  28. 
(d)  1  P.  Wms.  94- 
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1835.        but  that  was  for  something  more  than  the  tenemeBt, 
J^^^'^r^      namely,  for  the  use  of  the  grates  and  cupboards  in  ad- 
V.  dition.     The  ancient  fule  of  law  as  to  fixtures,  was 

iKHi^TANTs  *'  V^<^  ^  cedibus  non  facile  revellitur/'  becomes  a  part 
of  of  the  inheritance,  and  passes  to  the  heir;   Spelman's 

in  Kent!^'  Gloss.  277.  According  to  that  rule,  these  articles  be- 
ing easily  pulled  away,  would  form  no  part  of  the  tene- 
ment. But  this  rule  has  been  very  much  relaxed  by 
the  decision  of  Elwes  v.  Maw,  and  so  relaxed,  it  must 
prevail  here.  It  by  no  means  follows  that  because  ar- 
ticles of  this  description  are  once  annexed  to  the  free- 
hold, they  are  for  ever  after  to  be  considered  as  belong- 
ing to  the  landlord,  and  forming  parcel  of  the  house* 
The  cases  of  Rex  v.  Whitechapel(a),  and  Rex  v.  North 
Redburn  (b),  afford  no  rule  for  the  decision  of  the  pie^ 
sent  question,  for  although  in  each  some  articles  were 
demised  beyond  the  mere  tenements,  yet  the  sessions 
.  did  not  state  the  value  of  such  additional  articles,  nor 
•  intimate  any  opinion,  as  here,  that  if  any  deduction  was 

to  be  made  in  respect  to  those  articles,  the  tenements 
would  not  be  of  the  annual  value  of  10/.  Supposing 
those  articles  to  have  been  the  property  of  the  tenant, 
and  therefore  removeable,  it  is  quite  clear  that  they 
could  not  be  estimated  in  the  value  of  the  tenement. 
But  conceding  them  tc^  form  part  of  the  tenement,  be- 
cause they  belong  to  the  landlord,  and  that  the  tene- 
ment was  of  the  annual  value  of  10/.,  still  the  question 
is,  whether  the  pauper's  husband  could  gain  a  settlement 
by  paying  rates,  unless  he  was  actually  rated  by  the 
parish  in  respect  of  a  tenement  of  that  value.  By  the 
old  act  3  and  4  W.  and  M.,  c.  11,  s.  6,  a  person  would 
gain  a  settlement  by  being  rated,  without  any  regard  to 
the  amount  of  the  rate,  or  the  value  of  the  tenement  in 

(a)  2  Bott,  102.  (6)  4  T.  R.  770. 
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respect  of  which  he  was  rated.    The  bare  rating  was         1825. 
considered  as  an  acknowledgment  that  the  party  rated      ,^^' 
was  a  parishioner;  but  since  the  statute  39  Geo.  3,  c.  v. 

101,  no  person  can  gain  a  settlement  by  being  charged    inhabitants 
with,  and  paying  his  share  towards  the  public  taxes  or  of 

levies  of  the  parish,  in  respect  of  any  tenement,  '^  not  in  Kent.  ' 
being  of  the  value  of  10/."  Unless  therefore  the  parish 
officers  rate  a  person  to  the  amount  of  10/*  a  year,^  they 
do  not  acknowledge  him  to  be  a  parishioner.  The 
rating  is  the  acknowledgment,  and  it  is  the  acknpw-^ 
ledgment  which  gives  the  settlement.  It  is  submitted, 
therefore,  that  the  rate  must  be  the  criterion  of  the 
value.  Here  the  parish  has  rated  this  tenement  at  3L 
10«.,  being  at  hs\f  the  annual  value,  according  to  the 
mode  of  assessment  adopted  in  St.  Dumtan's.  It  is 
clear,  then^  that  by  rating  this  person  at  3/.  lO^.,  the 
parish  considered  the  annual  value  of  the  tenement  to 
be  no  more  than  7/.  In  Rex  v.  White  (a),  it  was  held  , 
that  furniture  was  not  rateable,  and  that  for  a  very  good  • 

reason,  because  he  who  has  to  make  the  rate  cannot  get 
into  the  house  to  ascertain  what  the  value  of  the  furni- 
ture is.     For  the  same  reason  fixtures  are  not  rateable. 
If,  therefore,  with  a  view  to  a  settlement,  the  furniture 
or  fixtures  could  be  taken  into  the  valuation  of  the  te-* 
nement,  the  e£fect  would  be,  that  whilst  the  parish  is 
burdened  thereby,  it  is  not  at  the  same  time  enriched 
by  bringing  such  property  within  the  operation  of  the 
late.     These  fixtures  are  estimated  as  being  worth  11. 
l(h.  per  annum,  but  it  is  clear  that  the  parish  could 
uot  have  rated  them  as  part  of  the  tenement.    The  as- 
sessment in  the  parish  books  is  the  best  test  of  the  an^ 
nual  value  of  the  tenement  on  all  occasions ;  and  in  the 
absence  of  all  fraud,  the  rate  book  must  be  resorted  to 

(fl)  4  T.  R.  770. 
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1825.        as  the  most  satisfactory  and  conclusiye  mode  of  ascer- 
taining the  value.     If  the  actual  rent  paid  by  the  te- 
^    ^      nant  is  to  be  taken  as  the  test,  there  would  be  this  dif- 
j     ^®         ficulty  imposed  upon  the  parish  officers,  that  it  is  mr 
of  possible  for  them  to  ascertain  what  the  amount  of  rent 

^in  Kent!^'  ^^>  which  is  always  a  matter  of  private  bargain  between 
the  landlord  and  tenant,  who  have  an  interest  in  keep- 
ing the  parish  in  the  dark  upon  the  subject,  in  order 
that  it  may  be  rated  as  low  as  possible.  With  a  view 
to  the  rate,  the  parish  officers  are  the  most  competent 
and  certainly  the  most  disinterested  assessors  of  the 
value,  and  nothing  can  be  more  reasonable,  than  that 
they  should  have  the  power  of  determinmg  whom  thi^ 
will  acknowledge  as  parishioners.  If  the  actual  rent  is 
to  be  the  criterion  of  value,  then  the  parish  would  in 
many  cases  be  burdened  where  the  tenement  vcras  ftr 
short  of  the  value  of  10/.  The  safest  course  is  to  act 
upon  the  parish  assessment,  and  according  to  that  rule 
it  is  manifest  that  this  pauper's  husband  gained  no  set- 
tlement by  paying  rates. 

Abbott,  C.  J. — It  is  found  as  a  fact  in  the  case,  that 
these  grates  and  cupboards  were  the  property  of  the 
landlord,  and  affixed  to  the  freehold,  the  former  by 
brick*work,  and  the  latter  by  hold-fasts.  Being  so  af- 
fixed, I  am  of  opinion  that  they  were  parcel  of  the  te- 
.  nement  demised  to  the  pauper's  husband.  Whatever 
might  be  the  question,  if  they  were  merely  tenant's  fix- 
tures, it  is  unnecessary  to  discuss  in  the  present  case. 
The  sessions  in  confirming  the  order  have  stated  their 
opinion  to  be,  that  if  any  deduction,  however  small  lA 
amount,  is  to  be  made  in  respect  of  these  articles,  the 
tenement  would  not  be  of  the  annual  value  of  10/.; 
from  whence  I  infer,  that  in  their  judgment  no  deduc- 
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tioB  ought  to  be  made.    It  is  contended  against  the  or*         i825. 

dw,  that  upon  the  true  construction  of  the  stat.  36  Geo.     JlT^Cr^ 
'^  The  Kino 

3,  c.  101,  we  ought  to  hold  that  no  person  shall  gain  a  i*. 

settlement  by  being  charged  and  paying  rates,  in  res-   ij^^^tants 
pect  of  a  tenement  of  the  yearly  value  of  10/.  unless  he  of 

is  actually  rated  at  that  sum  in  the  assessment.  Whe-  \j^  Keitt.  ' 
ther  that  was  the  intention  of  the  legislature  may  admit 
of  some  doubt,  but  certainly  it  is  not  for  us  to  say  that 
such  an  effect  is  to  be  given  to  the  act  of  parliament, 
because  the  expressions  used  in  the  statute  are,  ^*  that 
no  person  shall  gain  a  settlement  by  being  charged  with, 
and  paying  his  share  towards  the  public  taxes  of  the 
parish,  in  respect  of  any  tenement,  not  being  of  the 
value  of  lOl."  Then,  must  not  the  yearly  value  be  the 
criterion,  and  not  the  sum  at  which  the  tenant  is  actu- 
ally rated?  In  this  case,  I  think  that  the  fixtures  hav- 
ing made  the  tenement  amount  to  the  value  of  10/.,  we 
must  say  that  the  pauper's  husband  gained  a  settlement 
without  any  regard  to  the  amount  of  rate,  or  the  value 
fixed  by  the  parish  officers  in  their  assessment.  If  we 
were  to  lay  down  a  different  rule  of  construction,  it 
might  happen  that  a  person  cOuld  gain  no  settlement  by 
rating,  even  though  it  could  be  proved  to  demonstration, 
that  the  tenement  was  of  the  yearly  value  of  20/.  or 
any  larger  amount.  For  these  reasons,  I  am  of  opinion 
that  the  sessions  were  right. 

Bayley,  J.— -I  am  of  the  same  opinion.  These  ar- 
ticles being  affixed  to  the  freehold,  and  being  part  of 
the  demised  premises,  I  think  they  might  enter  into  the 
valuation  of  the  tenement.  I  do  not  agree  with  the 
construction  put  upon  the  36  Geo.  3,  c.  101,  in  argu* 
ment.  The  legislature  has  said,  ^'  not  being  of  the 
value  of  10/.,"  which  only  shews  that  the  tenement 
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must  be  of  that  value.  If  it  had  Mud,  '^  not  bebg  raki 
at  the  value  of  10/./'  I  should  have  acceded  to  the  ar- 
gument. 

LiTTLi^DALB,  J.(a). — ^I  am  also  of  opinion  that  theae 
articles  must  be  considered  as  pared  of  the  freehoU* 
If  the  landlord  had  died,  they  would  have  gone  to  die 
heir  and  not  to  the  executor.  Then  as  the  annual  value 
of  the  tenement  is  increased  by  the  addition  of  these 
fixtures^  I  think  they  must  be  taken  into  account  wilk 
a  view  to  the  settlement.  In  Wirmey,  Ingleby,  and 
Cqlegrave  v.  IHa9  Santos,  some  articles  savouring  ieas 
of  the  reaUy  thc^.  these,  were  held  to  be  fixtures,  and 
psarcel  of  the  freehold.  I  agree,  with  my  Lord  Chief 
Justice,  and  my  brother  Bay  ley  in  their  construction  of 
the  statute. 

Order  of  Sessions  confirmed. 

(a)  Hohroydy  J.,  was  in  the  Bail  Court. 


Saturday^ 
Nov,  19th. 

Where  an 
inclosure  act 
directed  the 
commissioners 
to  fix  and  as* 
certain  the 
boundaries  of 
a  parish,  and 
advertise  in  a 
provincial 


The  King  v.  The  Inhabitants  of  Washbrooke. 

JdY  an  order  of  two  justices  Matthias  Redgen  was 

removed  from  Washbrooke  to  Ixworth  Thorpe,  both  in 

the  county  of  Suffolk.     On  appeal,  the  sessions  quashed 

the  order,  subject  to  the  opinion  of  this  Court  on  the 

following  case : — 

The  pauper  was  in  the  year.  1818  hired  for  a  year  bj 

newspaper  the  Robert  Burrows,  and  duly  served  him  for  a  year  Uving 
boundaries  so     "  .  "^  • 

fixed  and  ascertaiaed,  and  that  the  boundaries  so  fixed  and  ascertained  shmdd  he  set 

forth  and  described  in  their  award,  Bnd  be  final,  binding,  and  conclusive  on  all  parties 

whatsoever,  and  the  commissioners  having  advertised  one  set  of  boundaries,  which 

varied  from  those  described  in  the  award :— -Held,  that  their  award  was  not  conclusive. 
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•kf «  cotttge,  which^  bdTore  the  act  of  parliament  herein-        i825. 
lkfta*'ine&tioned«  was  situalie  in  the  parish  of  Ixworth     -^^' 
Thorpe.    The  parish  of  Ixworth  Thorpe  adjoins  to  the  v- 

parish  of  Honnington.    By  an  act  of  parliameht  passed   Ihhabitahts 
in  the  39  Geo.  3,  entitled  '*  An  Act  for  dividing  and  of 

aflolting  and  inclosing  the  common  fields^  half  year^  or 
shack  lands,  common  meadows,  heaths,  commonable 
lands,  commons  and  waste  grounds,  within  the  parish 
of  Honnington,  in  the  county  of  Suffolk^^  it  is,  as  to 
the  perambnlation  of  the  bounds  of  the  said  parish  of 
Honnington,  enacted,  '^  That  the  commissioners  (by  the 
act  appointed)  at  their  first  or  8eck>nd  meeting  to  be 
holden  after  the  passing  of  this  act,  shall  affix  and  ap* 
point  some  day  or  days  for  perambulating  the  bound* 
aries  of  the  said  parish  of  Honmngtony  and  shall  at 
least  eight  days  prerious  to  the  time  so  fixed  and  ap- 
pointed for  such  perambulation,  cause  notice  in  writing 
under  their  hands,  of  the  time  and  place  of  beginning 
such  perambulation,  to  be  affixed  on  the  most  public 
door  of  the  church  or  churches,  chapel  or  chapels,  of 
the  respectiye  parishes,  townships  or  p\aces  adjoining 
to,  or  bounding  the  said  parish  of  Honnington,  or  if 
there  shall  be  no  church  or  chapel,  then  where  notices 
of  public  meetings  are  most  usually  affixed  within  the 
said  parishes,  townships  and  places  respectively ;'  and 
also  by  advertisement  in  some  provincial  newspaper 
circulating  therein^  or  in  the  vicinity  thereof,  to  the  in- 
tent that  all  persons  interested  or  concerned  in  ascer- 
taining such  boundaries,  may  have  an  opportunity  of 
attending  the  said  commissioners  upon  such  their  per- 
ai&bulation  of  the  said  boundaries,  the  better  to  enable 
them  to  fix  and  ascertain  the  same ;  and  that  after,  and 
in  conformity  with  such  notice,  the  said  commissibHers 
shall,  and  they  are  hereby  authorized  and  r^uired  to 

VOL.  III.  2  E 
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1825.        make  such  perambulation  as  aforesaid;  and  thereby,  laid 
,f^^'      also  hy  the  examination  of  witnesses  upon  oath,  if  they 

V.  shall  think  the  same  expedient  arid  necessary,  (which 

IiTBABiTANTs  ^**^  ^^Y  ^ttc  of   thc  Gommissioncrs  is  hereby  em- 

of  powered  to  administer )y  or  by  such  other  lawfiil  ways 

and  means  as  they  shall  think  proper  to  ascertain, 
fix,  and  settle  the  said  boundaries,  against  the  bou&d- 
aries  of  such  adjoining  parishes,  townships,  or  places, 
and  to  cause  the  same  to  be  staked,  or  marked  out  in 
such  manner,  as  they  shall  think  fit.  And  the  said 
commissioners  shall,  within  one  calendar  month  afia 
they  have  ascertained,  fixed,  and  Bettled  the  said 
boundaries,  or  within  ten  days  previous  to  the  next 
meeting  of  the  said  commissioners,  cause  a  description 
thereof  to  be  inserted  in  some  proviifkcial  newspaper 
circulating  as  aforesaid,  and  the  said  boundaries  so 
.  ascertained,  fixed,  and  settled,  by  the  said  commissioners 
as  aforesaid,  (or  as  hereinafter  mentioned),  shall  also  be 
set  forth  and  describedjin  their  award  hereinafter  di- 
rected to  be  made,  and  shall  be  ^^i^/,  binding,  and  am- 
elusive  upon  and  against  all  persons  whomsoever,  and 
all  rights  of  common,  claimed  by  the  inhabitants  of 
any  adjoining  parish,  township,  or  place,  upon  the 
lands  and  grounds  to  be  divided,  allotted,  and  inclosed, 
by  virtue  of  the  said  act ;  and  also  all  right  of  common 
claimed  by  the  inhabitants  of  Honnington  aforesaid, 
upon  the  lands  and  grounds  within  such,  adjoining 
parish,  township,  or  place,  shall  cease  and  be  for  ever 
extinguished,  unless  the  same  6hd,ll  be  altered  in  the 
manner  hereinafter  for  that  purpose  provided/'  And  it 
is  by  the  act  provided,  ''that  in  case  the  lord  of  the 
manor  in  the  said  parish  of  Honnington,  or  the  lord  or 
lords,  lady  or  ladies  of  any  adjoining  manor  or  manors, 
or  any  owner  or  owners  of  any  lands,  tenements,  or 
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bereditaments,  within  the  said  parish  of  Hannington,        1825. 
or  any  such  adjoining  parishes,  shall  be  dissatisfied     'i^^^Jq 
with  the  detennination  of  the  said  commissioners  in  v. 

The 

relation  to  the  setting  out  and  fixing  of  the  said  bound-  Ikhabitavts 
aries,  it  shall  be  lawful  for  such  lord  or  lady,  lords  or  of 

ladies  of  the  said  manors,  or  other  owiler  or  owners, 
being  so  dissatisfied,  or  the  major  part  of  them  in  value 
respectively,  who  should  attend  at  a  meeting  for  that 
purpose,  in  consequence  of  an  advertisement  to  be  in- 
serted in  some  provincial  newspaper  circulating  gene- 
rally in  the  said  county  of  Suffolk,  [which  said  adver- 
tisement the  said  commissioners  are  heceby  required  to 
eause  to  be  inserted  within  one  calendar  month  next 
after  notice  given  to  the  solicitor  or  clerk  acting  under 
them,  of  such  dispute  or  disputes,  and  three  weeks  at  least 
before  such  meeting],  to  appoint  arbitrators,  and  in  de- 
fault of  such  appointment  by  the  persons  aforesaid, 
then  the  commissioners  were  to  appoint  arbitrators,  who 
by  examination  of  witnesses  upon  oath,  if  they  should 
deem  it  expedient,,  and  by  such  other  legal  ways  and 
means  aa  they  shall  think  proper,  were  to  hear,  settle, 
and  finally  determine  the  said  boundaries;  and  that 
such  settlement  and  .determination  of  the  said  arbi- 
trators shall  be  reduced  into  writing,  and  a  description 
of  the  said  boundaries  should  be  there  inserted,  which 
determination  of  the  said  arbitrators  should  be  final, 
binding,  and  conclusive,  and  the  said  commissioners 
were  required  to  act  in  conformity  with  such  deter- 
mination, and  to  set  out,  ascertain,  fix,  and  determine  the 
said  boundaries  accordingly.  Provided  also,  that  in 
case  the  person  or  persons  so  dissatisfied  with  the  deter- 
mination of  the  said  cominissioners,  should  not  be 
wiUing  to  refer  the  matter  in  dispute  to  arbitrators, 
and  should  give  notice  thereof  in  manner  by  the  act 

2  e2 
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1825.        directed;  then  and  in  such  case,  it  should  be  lawful  for 

.^^^^     such  person  or  persons  to  appeal  to  the  general  quarter 

V,  sessions  of  the  peace  for  the  said  county  of  Suffolk', 

T.,„     Z  \r^.  but  in  case  no  such  reference  to  arbitrators  should  be 

Inhabitants  . 

of  hady  proceeded  in^  and  perfected^  nor  an  appeal  made 

to  the  quarter  sessions,  then  the  determination  of  the 
said  commissioners,  touching  the  said  boundaries, 
should  be  binding,  final,  and  conclusive/*  The  steps 
required  by,  the  act  to  be  taken  by  the  commissioners 
previously  to  perambulating  the  boundaries,  were  duly 
taken.  On' the  12th  of  "November,  1799,  the  com- 
missioners  went  their  perambulation,  in  which  they 
took  the  cottage  in  question' into  the  parish  of  Hon- 
nington.  They  then  examined  witnesses  and  old  maps. 
There  having  been  some  dispute  about  the  boundaries, 
the  commissioners  examined  witnesses,  and  having  de- 
termined the  same  on  the  14th  of  November,  directed 
the  surveyoiyto  mark  them  on  a  plan,  and  ordered  the 
solicitor  to  publish  them,  pursuant  to  the  directions  of 
the  act.  In  the  Bury  Post  of  January  29thf  1800,  a 
provincial  paper  circulating  in  the  parish  of  Honningtony 
and  the  several  parishes  adjoining  thereto,  there  ap- 
peared an  advertisement  of  the  boundaries.  There  was 
no  arbitration,  nor  any  appeal  to  the  sessions  as  to  the 
boundary  advertised  in  the  newspaper.  The  commission- 
ers made  their  award  on  the  I7th  of  September,  180L 
By  the  boundary  as  advertised,  the  cottage  was  left  in 
the  parish  of  Ixworth  Thorpe,  wherein  it  was  originaiiy 
situated.  By  the  boundary  as  laid  down  in  the  award, 
and  marked  ill  t^he  plan  attached  to  the  award,  it  was 
taken  into  Honnington.  No  reason  is  assigned,  either 
in  the  proceedings  or  in  the  award,  for  the  deviation  in 
the  description  between  the  advertisement  and  the 
award.     The  question  for  the  opinion  of  the  Court  is, 
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whether/ under  the  circumstances^  th&  cottage  ii\  which       ^  1825. 
the  pauper  slept,  is  in  the  parish  of  Harmingtan,  or  the 

parish  of  Ixworth  Thorpe  1  v7 

The 
Inhabitants 

Dover  and  DundcLs,  in  support  of  the  order  of  sessions.  ,^^  of 
The  act  of  parliament  declares  that  the  decision  of  the 
commissioners  respecting  the  boundaries  of .  the  two 
parishes,  shall  be  final,  binding,  and  conclusive.  The 
aw^d  itself  must  be  considered  as  the  final  decision, 
and  the  advertisement,  which  will  be  relied  upon  on  the 
other  side,  cannot  affect  the  question,  inasmuch  as  it 
was  inadmissible  in  evidence  at  the  sessions.  By  the 
award,  the  cottage  in  which  the  pauper  slept,  was  deter- 
mined to  be  in  Hotinington,  and  consequently  is  there 
settled.  The  only  object  of  the  advertisement,  which 
the  conmiissioners  were  required  to  publish  in  the  pro-, 
vincial  newspapers,  was  to  give  notice  to  lords  of 
maiiors,  and  owners  of  land,  that  if  they  were  dissatis- 
fied with  the  boundaries  set  out  by  the  commissioneirs^ 
they  might  have  the  objection  remedied,  either  by  a  re- 
ference to  arbitrators,  or  by  appeal  to  the  sessions ;  but 
in  default  of  any  reference  or  appeal,  then  the  decision 
of  the  commissioners,  ^which  is  their  award),  should  be 
final,  binding,  and  conclusive,  upon  all  parties  whatso- 
ever. After  the  lapse  of  twenty-four  years,  no  extriur 
sic  evidence  can  be  admitted  to  contradict  tlie  award 
itself.  The  only  case  in  which  such  evidence  was  ad- 
mitted, was  Rex  v.  St.  Mary,  in  Bury  St,  Edmund's  (a). 
All  that,  was  there  determined,  however,  was,  that  the 
decision  of  the  commissioners  was  not  to  have  a  retro- 
spective effect  so  as  to  be  conclusive  with  respect  to  the 
boundaries  of  the  two  parishes,  previous  to  the  passing 
of  the  inclosure  act,  but  nothing  which  fell  either  from 

(a)  4  B..&  A.  462. 
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idfts.        the  "coulifiel  ih  BxgaioMt,  or  the  bench  in  jadgnent, 
f^^^^     tended  to  impeadi  the  aw^rd  as  to  its  conchisiTeneM 

V.  respecting  the  boundaries,  from  and  after  it  was  made. 

In^AMTAim   ^^^®  ^®  ^^  award  made  in  pursuance  of  the  authmty 

of  dven  by  t&e  statute,  and  it  is  therefiore  bindmg  and 

^^  exclusive  between  the  parties.  But  the  eases  of 
Moody  V.  Tfmrsionia),  and  the  Earl  of  Radnor  v. 
Reeve  (6),  decide  this  principle,  that  if  the  judgment  of 
commissioners  in  certain  cases  be  declared  final  by  the 
statute,  their  jurdginent  cannot  afterwards  be  questioned. 
This  is  not  like  the  case  of  DaiHson  v.  Gill  (c>,  which 
ar<98e  upon  iJie  Highway  Act,  13  Geo.  3,  c.  78,  s.  19. 
There  liie  order  which  had  been  made  was  Hot  con- 
formable With  the  directions  of  the  statute,  and  the 
objection  appearing  on  the  face  of  the  order  itself,  the 
Court  held  that  it  might  be  taken  advantage  of,  though 
it  had  been  confirmed  on  appeal  by  the  sessions.  But 
here  it  is  not  pretended  that  there  is  either  any  patent 
01^  latent  defect  appearing  on  the  awakd.  If  the  argu- 
ment on  the  other  side  could  prevail,  it  would  have  the 
effect  of  declaring  the  award  to  be  a  nullity,  which  would 
be  productive  of  the  greatest  inconvenience,  for  parties 
who  have  occupied  and  enjoyed'  lands  for  the  last  twenty 
years  under  allotments  made  by  the  comtnissioners, 
might  now  be  disturbed  by  the  resutiaptioh  of  rights  of 
cbmmon  which  had  previously  existed,  and  even  the 
parson  bf  Ixworth  Thorpe  might  set  up  a  claim  for 
tithes,  notwithstanding  the  legislative  extinguishment 
of  tithes  upon  ttie  allotted  lands.  [Bayley,3.  I  do 
not  think  that  the  award  would  be  bad  as  it  respects  the 
lalads  divided  and  allotted}.  Thiii  the  avi^rd  must  bij 
good  %i  all  purposes,  and  being  good  on  the  face  6f  it, 

(fl)  1  Stra.  481.  {h)  2  Bos.  &  tul.  391. 

(c)  1  East,  64. 
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it  cannot  be  impeached.     These  commissiMeni  weve        1825; 
aotiiig  in  the  discharge  of  a  public  dtity>  and  every  inteiod-     tiT]^ 
ment  must  be  made  in  favour  of  what  they  have  done,  t;. 

WitUams  t.  The  East   India   Company  (a).  Rex  v»   ijjg^^J^^jxji 
Haslingfield{b\    In  the  case  of  the  Over  Kellet  in^-  of 

closure  act  (c),  on  a  motion  respecting  an  award  of 
commissioners  under  an  inclosure  act,  the  Court  is  re* 
ported  to  have  said,  ^We  may  punish  upon  this,  if 
tbere  be  any  corruption,  or  enforce  its  execution  by 
mandamus;  but  we  are  not  to  interpret  or  set  aside 
liiese  awards  upon  complaint  of  their  obscurity,"  &c. 
In.  the  present  case  no  fraud  is  allied,  nor  is  any  ob- 
scurity suggested^and  therefore  the  Court  will  hold  this 
award  conclusive,  especially  as  a  contrary  decision 
might  invalidate  the  rights  of  a  great  number  of  per- 
sons, who  have  now  acted  upon  it  without  question  for 
a.  period  of  twenty-four  years. 

E.  Alderson,  and  B.  Andrews,  (with  whon^  was 
Eagk),  contril.  The  award  of  the  commissioners  in 
this  case  is  not  final,  binding,  and  conclusive.  If  the 
argument  on  the  other  side  be  correct^  it  was  competent 
for  the  commissioners  to  advertise  one  set  of  boundaries, 
and  by  their  award  to  fix  another,  which  is  ccmtrary  to 
the  plain  language  of  the  act.  By  the  inclosure  act,  the 
commisfldimers  are  required  to  fix  and  ascertain  the 
bonndaries,  and  after  they  have  done  so,  they  are  to 
cause  a  description  thereof  to  be  inserted  in  some  pro- 
vincial newspaper,  ''  and  the  said  boundaries  so  ascer* 
tamed,  j^ed,  and  settled,  shall  also  be  set  forth  and 
described  in  their  award,  and  shall  be  final,  binding, 

(fl)  3  East,  192,  (6)  2  M.  &  S.  558. 

(c)  Hil.  38  Geo.  3,  K.  B.  not  reported,  but  cited  by  Mr.  Tidd,  in 
bis  Practice,  8th  ed.  897. 
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1635.        and  ^(mclusiye.'/    It  is  clear,  therefoie,  that  the  bounh 

Ifi^^'       dariee  described  in  the  advertisement,  were  to  be  bind- 
The  King 

V.  ingy  final,  and  conclusive,  and  not  the  boundaries  a^ 

IvHABiTAHTs   ^^^"^^  ^  ^^  awaid,  unless  they  corresponded  with  those 
of  advertised.     Here  the  boundaries  stated  in  the  award 

ASHBBooKE.  ^^^  different  from  those  advertised,  and  therefore  the 
award  is  not  conclusive.  After  having  advertised  what 
the  boundaries  are  to  be,  the  coounissioners  of  their 
own  authority  had  no  power  to  alter  them.  The  object 
of  the  advertisement  was  to  give  notoriety  to  the  change 
in  the  old  boundaries.  No  notoriety  is  given  to  the 
award,  because  that  is  a  mere  ministerial  act,  and  sup- 
posed to  be  done  conformably  with  the  previous  deter- 
mination advertised  ;  but  if  it  departs  from  the  adver- 
tisement^ it  is  not  binding.  ^  Looking  at  the  newspaper, 
the  parties  interested  would  see  a  set  of  boundaries 
advertised  to  which  no  objection  could  be  made ;  but  if 
they  had  the  opportunity  of  seeing  the  award,  they 
would  find  such  a  departure  as  might  be  very  unsatis- 
factory. If  the  commissioners^  having  advertised  one 
set  of  boundaries^  thought  proper  to  set  down  another 
in  their  award,  it  would  be  a  fraud  upon  the  law  which 
nothing  could  sanction.  Unless^  th^efore^  it  be  laid 
down  that  commissioners  under  an  inclosure  act  may 
.  advertise  one  set  of  boundaries,  and  ^afterwards  alter 
them  at  their  own  will  and  pleasure,  it  is  impossible  to 
contend  that  this  award  is  conclusive.  Admitting  that 
every  presumption  is  to  be  made  in  favour  of  the  acts  of 
persons  filling  a  public  character,  still  where  a  lixnited 
authority  is  given  to  commissioners,  and  that  has  mani- 
festly not  been  pursued,  no  such  presumption  can  be 
available. 

Abbott,  C.  J. — I  am  of  opinion  that  the  commis- 


The  Kino 

V. 
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doners  havemot  pursued  the  aQthority  given  tbem  by  i8^; 
llie.act  of  parliament.  In  the  first  place,  they  are  ta 
make  their  perambulation,  and  ascertain,  fix,  and  settle 
the  boundaries  of  the  adjoining  parishes,  and  to  cause  »  '^^ 
the  same  to  be  staked  or  marked  out.    They  are  then,  ef 

within  one  calendar  month  after  they  have  fixed  and  W^**^*^**- 
settled  the  boundaries,  to  cause  a  descriptioti  thereof 
to  be  inserted  in  some  provincial  newspaper  citculating 
in  the  vicinity;  and  the  boundaries  ^*90  ascertained, 
fixedf  and  settled  by  the  commissioners,  shall  also  be  set 
forth  and  described  in  their  award,  and  shall  be  fi^al, 
binding,  and  conclusive."  Now  that  which  k,  to-Jbe 
final,  binding,  and  conclusive,  is  not  merely  what  is  set 
out  in  the  award,  but  what  has  he/^n  previously  ascer- 
tained and  copied  into  the  award.  The  award  here 
does  not  describe  that  which  had  been  previously  fixed  ? 

and  ascertained  to  be  the  boundaries,  and  consequently 
it  does  not  pursue  the  authority  given  by  the  act.    The  .  ^  ^ 

act  requires  that  such  an  alteration  in  the  boundaries  as. 
the  commissioners  shall  fix  and  ascertain;  shaU  be  ad. 
vertised,  and  then  the  boundaries  so  fixed  and  ascer- 
tained,  shall  be  set  forth  and  described  in  the  award. 
This  has  not  been  done,  and  therefore  the  award  is  not 
conclusive  as  it  respects  the  question  raised  in  this  par- 
ticular case.  This  decision  may  possibly  lead  to  some 
inconvenience,  for  which  I  am  soiTy,  but  I  trust  this  is 
only  a  slip  which  will  not  affect  the  general  interests  of 
the  two  parishes. 

Bayley,  J. — I  am  of  the  same  opinion.  I  think 
the  commissioners  have  not  pursued  the  authority  given 
to  them,  and  therefore  what  was  in  Ixivorth  Thorpe 
before  the  inclosure  act,  remains  in  that  parish.  Ido 
not  think  the  effect  of  this  decisiqn  will  be  to  make  the 
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1825.  whole  award  bad.  It  only  goes  to  the  boundary^  auad 
does  aot  touch  the  aUotmeDts  made  under  the  authority 
of  the  act. 


Washb&ooxb. 


The  Kino 

V. 

The 
Ikhabitants  .       ,    .  1.     •     • 

of  HoLROYD,  J. — ^Where  a  special  lioiited  authority  is 

given  by  act  of  parliament,  it  must  be  pursued  strictly 

throughout  all  its  conditions  and  qualifications,  and  ift 

not  to  be  considered  merely  as  directory.     Here  the 

commissioners  seem  not  to  have  pursued  the  authority 

which  the  act  gives,  and  consequently,  as  respects  the 

boundaries,  the  award  is  not  conclusive. 

LiTTLBDAL£>  J.,  concurred. 

Order  of  Sesfidons  quashed* 


Mandt^y  The  King  v.  Robert  Bslk. 

November  2i.  — ^                                        ^ 

An  insol-  X  HIS  defendant  being  in  execution  in  the  county  gaol 

br'^u^tuDat  ^^^  Essexj  xxnd^r  an  attachment  for  a  contempt  in  not 

the  assizes,  un-  perfotming  an  award,  and  not  paying  the  costs  of  an 

der  the  com-  ..          i*     *     i.        x*         i-*i_          i.             ji_ji- 

pulsoryclauses  ^ction  of  ejectment,  in  which  such  award  had  been 

of  the  Lords'  made,  was  brought  up  at  the  last  Lent  assizes  for  Essex, 

Act,  32  Geo.  ,     .                   n    ,                                 ,  ,.        .           ^ 

3,  c.  28,  ss.16  at  the  instance  of  the  prosecutor,  to  deuver  in  a  scne- 

and  17,  to  de-  j^jg  ^f  j^jg  estate  and'  effects  under  the  compulsory 

liver  in  a  sche-  *          •' 

duleofhis  es-  clauses  of  the  Lords'  Act,  32  Geo,  3,  c.  28,  ss.  16  and 

l^gprepar-  17(a).     At  those  assizes  the  prisoner  was  brought  up 

cd  to  do  so  accordingly  for  that  purpose,  but  was  ordered  to  be  re- 
then,  was  re-  '^                  «^     ^          . 

manded  gene-  (a)  See  Rex  v.  Curwen,  1  J.  6.  MOore,  494.    8  Taunt.  57,  S.  C. 
rally;  but  as 

more  than  60  days  would  have  elapsed  bef(»e  the  next  assizes^  the  Court,  at  the  in- 
stance of  the  prisoner,  made  an  order  upon  the  gaoler  to  bring  him  up  at  the  subse- 
quent assizes,  for  exaittittittoii,  iiotwithstanditg  diia  lapse  of  60  days. 
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mftnded  generally,  not  being  then  ready  to  give  in  his  18^5. 
sdiedttle  pursuant  to  the  notice  which  had  been  served 
upon  him  conformably  to  the  statute.  By  the  17th  sec. 
of  the  statute,  if  the  prisoner  brought  up,  shall  neglect 
or  reAise  to  deliver  in  and  subscribe  a  just  and  true  ac- 
count of  his  whole  estate  and  effects  in  the  Court  in 
which  he  shall  be  brought  up,  or  at  the  assizes,  as  the 
case  may  happen  to  be,  within  twenty  days  next  after 
the  time  of  giving  him  the  notice,  or  within  sixty  days 
then  next  following,  without  sufficient  excuse,  he  may 
be  indicted  for  his  offence,  and  if  found  guilty,  trans- 
ported for  seven  years,  as  in  cases  of  felony,  &c.  Be- 
tween the  Lent  and  the  Summer  assizes  more  than 
sixty  days  would  have  expired,  and  consequently  the 
defendant  could  not  possibly  comply  with  the  strict 
terms  of  the  act,  by  delivering  a  schedule  *'  in  the 
Court;"  but  in  the  interval,  and  before  the  60  days  had 
elapsed,  he  seiit,  per  post,  the  copy  of  a  schedule,  to  the 
prosecutor,  notifying  at  the  same  time,  that  he  intended 
to  deUver  in  the  original  at  the  then  ensuing  assizes. 
At  the  last  Summer  assizes,  the  learned  judge  who  pre- 
uded  on  the  crown  side,  thought  he  had  no  jurisdiction 
over  the  matter  without  an  order  from  this  Court  for  the 
examination  of  the  prisoner,  inasmuch  as  the  sixty  days 
had  elapsed,  and  therefore  the  prisoner  was  remanded  to 
his  former  custody. 

Jessopp  now  itioved  on  behalf  of  the  prisoner,  fof  an 
order  on  the  gaoler  to  carry  the  defendant  before  the 
justices  who  should  hold  the  next  assizes  in  and  for  the 
county  of  Essex,  in  order  Aat  he  might  be  examined 
touchins:  the  schedule  of  his  estate  and  effects. 

The  Court,  under  the  circumstances  stated,  and 


398 


1825. 


An  order  to 
1)rlo{  vp  an  imol- 
▼ent  under  the 
Lords'  Act  at  the 
**  next  nwlti/* 
will  not  aathorlM 
the  examination 
of  the  prisoner  at 
^  9peekU  liaol  d»- 

An  insolvent  ts 
.  bOQod  to  insert  in 
his  schedule  a 
claim  which  he 
even  supposes 
himself  errone- 
oasly  to  have 
upon  property^ 
as  part  of  his  ea- 
tate  and  effects 
within  the  mean- 
ing  of  the  «om> 
pnlsory  clanses  of 
the  Lords'  Act. 
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adverting  to  the  provisions  of  the  Lords*  Act,  thought 
they  had  jurisdiction  to  make  such  an  order,  and  ac- 
cordingly ' 

Jeasopp  took  a  rule  in  the  terms  prayed  (a). 

(a)  At  the  following  Winter  gaol  delivery,  held  under  a  special 
commission,  the  prisoner  was  brought  up  before  UuUocky  B.,  for  the 
purpose  of  being  examined  under  the  order  above-mentioned,  but  the 
learned  judge  was  of  opinion  that  he  had  no  authority  to  take  cogni- 
zance of  the  case,  inasmuch  as  the  order  had  reference  to  the  ^*  neil 
assizes,*'  and  not  to  a  tpecial  gaol  delivery ;  and  the  prisoner  was  agai 
remanded  until  the  following  Lent  assizes. 

At  the  Len^  assizes,  1826,  the  prisoner  was  brought  up,  and  ex- 
amined by  virtue  of  the  order  above-mentioned.  He  delivered  io  a 
schedule  in  which  no  mention  was  made  of  a  clamy  which  he  sappotd 
he  had  to  certain  freehold  property  in  the  counties  of  Oxford  and 
Bucks.  It  was  urged  that  as  he  had  no  possessory  interest  iu  thepio- 
perty  in  question,  or  even  any  reasonable  ground  for  expecting  ever 
to  enjoy  it,  he  was  not  bound  to  insert  a  fimciful  claim,  which  mig)A 
never  be  realized.  The  prisoner  had  brought  two  ejectments  for  the 
premises,  in  both  of  which  he  had  failed,  and  he  was  now  in  execu- 
tion upon  an  attachment  for  not  paying  the  costs  of  one  of  those  eject- 
ments. For  the  prosecutor,  it  was  insisted,  that  as  the  prisoner 
avowed  that  he  had  a  claim  to  the  property  in  question,  and  hoped 
to  succeed  therein,  he  was  bound  to  insert  it  in  his  schedule,  in  order 
that  it  might  be  prosecuted  for  the  benefit  of  his  creditors,  even  thoiu^ 
it  might  ultimately  turn  out  to  be  worth  nothing. 

Alexander,  C.  6.,  said  he  certainly  should  not  discharge  tfaepor 
soner  until  he  inserted  in  his  schedule  the  claim  or  pretended  claim 
which  he  had  to  the  estates  mentioned. 

The  prisoner  having  amended  his  Schedule  in  the  particular  de- 
sired, took  the  oath  prescribed  in  the  statute  and  was  discharged. 

DowUngy  for  the  prosecutor,  and  Jestopp,  for  the  prisoner. 
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The  King  v.  John  Dudman.  1825. 


This 


was  an  indictment  for  wilful  and  corrapt  per-      Perjury  be- 
jury,  assigned  upon  an  affidavit  sworn  by  the  defend-  on^^^davit 
ant,  before  a  Master  extraordinary  in  Chancery.    The  made  before  a 
first  count  of  the  indictment  stated,  that  on  the  20th  ordi^iary  in 
February,  1821,  on  the  petition  of  one  Georse  Drow-  Chancery,  for 

'^       ,    .  ^  .  °.  the  purpose  of 

kyy  a  commission  of  bankrupt  was  issued  against  the  superseding  a 

defendant,  under  which  he  was  duly  declared  a  bank-  b^n^pl''''  ""^ 

nipt ;  and  such  proceedings  were  thereupon  had,  under  which  had  is- 

and  by  virtue  of  the  said  commissioh,  that  the  said  J.  ^|  depo^nt, 

Dudman^  afterwards  and  whilst  the  said  commission  was  ^e  indictment 
•     n  '•  ii/%i/*j  a  •      ^^Jf  Stating 

m  force,  to  wit,  on  the  10th  of  August ,  at,  occ,  cau^e  in  that  the  com- 
his  proper  person  before   W.  P.,  one  of  the  Masters  fission  had 

r     r       r  '  issued,  declar- 

extraordinary  of  the  high  court  of  Chancery,  and  then  ing  the  depo- 
and  there  did  exhibit  and  produce  a  certain  affidavit  in  ropt^ha?such 
writing  of  him  the  said  J.  D.,  of  and  concerning  the  proceedings 

\76r6  thfiTA* 

aforesaid  commission,   and  the  proceedings  had  and  upon  had  un- 
taken  under  the  same,  intitled,  "  In  the  matter  otJohn  ^f^  and  by 
Dudman,  a  bankrupt,"  and  that  the  said  J.  X).  then  said  commis- 
and  there  in  due  form  of  law  was  sworn,  8u5.,  and  that  ^^^i  ***  ^® 

'  '         '  bankrupt  af- 

terwards, and 
whilst  the  commission  was  in  force,  to  wit,  on,  &c.,  at,  &c.,  came  before  the  Master 
extraordinary,  and  then  and  there  did  exhibit  a  certain  affidavit,  concerning  the  com- 
mission and  the  proceedings  under  the  same,  intitled,  *'  In  the  matter  of  J.  D,  a  bank- 
rupt,'' and  was  then  sworn  thereto,  and  the  defendant,  well  knowing  the  premises  and 
contriving  unjustly  to  cause  the  commission  to  be  superseded,  did  falsely,  &c., 
swear,  &c.,  with  an  averment,  <<  all  which  said  matters  and  things  so  as  s^resaid 
deposed  and  sworn  by  the  said  J.  X>.  were  and  are  material  in  the  matter  of  the  said 
J.  D.a  bankrupt,"  before  the  Lord  Chancellor: — Qw^rc,  whether  the  perjury  was  well 
assigned  on  the  affidavit  by  such  a  general  averment,  without  going  on  to  aver  that 
the  affidavit  had  been  used,  or  was  intended  to  have  been  used  in  a  judicial  pro- 
ceeding. 

The  word  ^*  commission/'  according  to  the  context  of  the  sentence  in  which  it  is 
used,  may  mean  either  the  instrument  by  which  authority  is  given  to  '*  commission- 
ers," or  ihe  persons  to  whom  the  authority  is  given.  Therefore,' where  iii  an  indict- 
ment for  perjury  assigned  on  a  petition  to  the  Lord  Chancellor  to  Supersede  a  com- 
mission 01  bankrupt,  tibe  indictment,  professing  to^et  forth  only  the  substance  of  the 
petition,  stated  **  that  at  the  several  meetings  before  the  commissiony  the  petitioner 
aeclared  openly,  and  in  the  presence  and  hearing  of  A.  6.,  an  assignee,''  so  and  so, 
EUid  it  appearing  from  the  petition  itself,  that  the  allegation  therein  was  *'  Uiat  at  the 
several  meetings  before  the  commissioners^^  the  petitioner  declared  so  and  so : — Held, 
that  this  was  not  a  fatal  variance. 
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1825.        the  said  J.  D.,  well  knowing  the  premises.  Sec.,  and 
also  further  contriving  and  intending,  &c.,  and  also  to 
unjustly  cause  Uie  said  commission  to  be  superseded,  he 
DuDMAN.     ^he  said  J.  D.,  upon  his  oath  afosesaid,  *  in  one  partef 
his  said  affidavit,  did,  on,  8cc.,  at,  &c.,  falsely,  know- 
ingly, wickedly,  wilfully,  and  corruptly,  depose  and 
swear,  amongst  other  things,  in  substance  and  to  the 
effect  following ;  that  is  to  say,  (setting  forth  the  matter 
upon  which  the  perjury  was  assigned),  **  All  which  saii 
matters  and  thit^s  so  as  aforesaid  deposed  and  sworn  by 
the  said  J,  D.  were  and  are  material  in  the  matter  of  the 
said  John  Dudman,  a  bankrupt ^  before  the  Right  Hoor 
ourtble  John  Earl  of  Eldon,  Lord  High  Chancellor  of 
Great  Britain.^*     Perjury  assigned  upon  the  matter  so 
sworn.    Second  count,  that  afterwards,  to  wit,  on,  &c., 
at,  &c.,  the  said  defendant  did  prefer  his  certain  peti- 
tion in  writing,  **  in  the  matter  of  the  said  John  Dud- 
many  a  bankrupt,'^  to  the  Lord  Chancellor,  and  in  and 
by  his  said  petition,  set  forth,  that  the  petitioner  in 
September,  1820,  purchased  three  horses  of  one  George 
Drowley,  for  101/.,  to  be  paid  for  in  three  months  by  a 
bill  at  two  months ;  that  the  petitioner  accepted  a  bill 
for  that  sum,  payable  the  latter  end  of  March,  1821; 
that  before  the  bill  became  due,  G.  Drowley,  on  the 
17th  February,  petitioned  the  Lord  Chancellor  for  a 
commission  of  bankrupt  against  the  petitioner;  that  a 
commission  issued,  and  that  G.  Drowley,  at  the  open- 
ing of  the  said  commission,  proved  the  said  debt  of  101/. 
The  petition,  after  stating  various  other  facts,  (each 
sentence  commences  with  the  words  ^Hhat  the  peti- 
tioner") proceeded  to  state  as  follows  :  *'  That  on  the 
1st  of  March,  1821,  the  petitioner  was  declared  a  bank- 
rupt under  the  said  commission  of  bankrupt,  and  his 
estate  and  effects  were  seized  by  the  messenger  under 
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the  said  commission ;  that  at  the  second  meeting,  one  1825. 
Thomas  Budgen  was  appointed  assignee,  and  an  assign-  TjaeK^a 
meat  was  accordingly  made  to  htm,  and  he  possessed  ^  v. 
himself  of  the  estate  and  efibcts  of  the  petitioner  accotd- 
ingly ;  that  at  the  several  meetings  before  the  commissionf 
the  petitioner  declared  openly,  and  in  the  pilssence  and 
bearing  of  the  said  assignee,  that  the  bill  of  exchange 
given  for  the  debt  due  ip  the  said  George  Drowley,  was 
not  due  at  the  time  when  he  struck  the  docket;  and 
that  the  said  petitioner  had  not  committed  an  act  of 
bankruptcy/'  The  prayer  of  the  petition  was,  among 
other  things^  that  the  commission  might  be  superseded. 
Perjury  assigned  on  the  fects  so  stated  in  the  petition. 
At  the  trial  before  Best,  C.  J.^  at  the  last  Summer 
assizes  for  the  county  of  Sussex,  the  petition  presented 
by  the  defendant  to  the  Lord  Chancellor  was  produced 
in  evidence,  from  which  it  appeared  that  the  allegation 
in  the  petition  was,  that  at  the  several  meetings  before 
the  commissioners,  the  petitioner  declared  openly,  and  in 
the  presence  and  hearing  of  the  said  assignee,  that  the 
IhII  of  exchange  given  to  George  Drowley,  for  the  debt, 
was  not  due  at  the  time  he  struck  the  docket,  whereas 
the  indictment  alleged  the  declaration  to  have  been 
made  at  the  sevBal  meetings  before  the  commission. 
The  defendant  not  having  the  advantage  of  counsel,  the 
Lord  Chief  Justice  thought  this  variance  deserved  con- 
sideration, and  the  defendant  being  found  guilty,  hid 
lordship  reserved  that  point,  and  also  the  question, 
whether  the  general  allegation  in  the  first  count,  '^  all 
which  matters  and  things  were  and  are  material,"  &c., 
was  sufficient  to  shew  that  the  affidavit  was  sworn  in 
the  course  of  a  judicial  proceeding. 

On  a  former  day  in  this  term, .  the  defendant  was 
brought  up  on  the  motion  ofGurney,  to  receive  judgment ; 
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1835.        wken  the  Gourl  b^ng  ixArmadioiiiwn^^fmla^ 

that  they  should  be:argi]Ml:  and  iMi!thB>>pnt)^<i6A 

v.  defendaat,  Adolphus  was  awignad  as,  counsel,  teai^ 

QuDMAJi.      ^ijgj^  ^^^  yg  behalf;  and  now  6n  thb  day,  the.cttBe.ii» 

argued  accordingly.  -^^ 

Adolphus,  for  the  defendant.  There  ai«  iwo^  ob)«»- 
tions  to  this  mdictment^  the- q|^e  arising' ujpoB.tfuifiti 
count,  and  the  other  upon  the  secoad.^  ^Aj»  to  the  fia^ 
the  objection  is,  that  it  is  not  avecred  that  the  affiijiM 
on  which  the  peijury  in  that  count  ta  aasign^d^^iite 
sworn  in  order  to  ite  being  used  in  support  of  a.^pdltbi 
tion,  or  that  any  petition  was.  presented^ -or  thattdl^ 
affidavit  was  exhibited .^ in. court,  so  as  toshewtlbhfttil) 
had  been,  or  was  intended  to  .have  been  uaed'iA^lb^' 
course  of  a  judicial  proceeding,  and  j(H>naequf n%i  Mlb 
cording  to  all  principle  and  authority,  an  icydio^^Mt 
framed  cwnot  be  supported  V  There  is  ;h€ffa']K>aTef9iiepfe  ; 
or  assertion  on  the  whole  record  that  ^h^mi^wa^tr^Pjt- 
cause  or  matter  subsisting,  in  which  aoy/aflSdavil  W¥^  \ 
necessary,  which  could  give  jurisdiction  to  the  Master  | 
extraordinary  to  administer  tiie  oath.  Thccomnussivn  | 
of  bankrupt  was  clearly  not  sufficient, .  and  in  the  ai^,  i 
sence  of  every  thing  else  io  shew  that  tbe.a^^^afdt.tfUlf 
made  in  the  course  of  a  judicial  proce^ing,  th^  obj$$k^j 

;  tion  is  fatal.    Second,  as  to  the  variaiic0  betw^p^^^ 

^  petition,  as  set  out  in  the  indictmeat,  aiidrthaii.pr^vj^ 

in  evidence,  it  is  most  material.  In  the  indicfm|q[^  i^ii 
stated,  that  at  the  several  meetings  befoie  tbe.i:;otiefl^sfii^ile.i 
the  petitioner  did  so  and  so;  but  when  tbt^  p^ti/^j 
itself  is  produced,  it  appears  that  at  the  several  meetijigPt;  ' 

;    '        before  the  commissioners  he  did  so  and  so..  <.]^W.^m 
words  commfsstofi  and  commissioners  are  not  convertible 
,  terms,  and  they  clearly  do  not  meaji  one  and.  tjb|^  a^e    i 
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Hmg^  fov'tfaa  *^e&mnmwm**  is  the  authority,  or  instru-         1825. 
aeat  under  and  by  Tirtue  of  which  the  commissioners 


The  King 
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act:  and  the  **  commisskmers"  are  the  persons  who  so  _  t7. 
act.  These  two  W(n*ds  being  therefore  susceptible  of  a 
totally  different  meanings  must,  according  to  the  dis- 
tinction laid  down  in  Rex  v.  Beech  (a)  upon  this  sub- 
jiect,  be  considered  as  establishing  a  fatal  variance. 
There  the  court  said  that  where  the  mis-recited  word  is 
susceptible  of  a  totally  different  meaning,  and  is  unin- 
telligible as  connected  with  the  context,  as  for  instance, 
where  the  word  '*  air  "  is  used  for  "  heir,"  the  variance 
is  fatal ;  but  not  so  where  the  mutihited  word  makes  no 
rther  word-is  insensible,  or  has  no  meaning  attached 
to  it  in  the  English  language;  as  '*  undertood"  for 
" understood" {b).  Here  the  indictment  professes  to 
describe  the  contents  of  the  petition  presented  by  the 
defendant  to  the,  Lord  Chancellor.  That  description 
cannot  be  treated  as  surplusage,  but  must  be  strictly 
proved,  and  as  the  petition  produded  in  evidence  varies 
bom  that  so  described,  the  variance  is  fatal. 

C.  £.  Law,  for  the  crown.  The  substance  of  the  first 
objection,  is,  that  the  affidavit  on  which  the  perjury  is 
asHgned  in  the  first  count,  is  '*  not  averred  to  have  been 
used,*'  or  '*  intended  to  have  been  used,"  in  a,  judicial 
proceeding.  It  is  objected  that  here  is  no  averment 
that  a  judicial  proceeding  was  had  or  commenced.  Now 
if  the  affidavit  need  not  be  used  in  point  of  fact,  it  need 
not  he  aveirred  to  have  been  used  ;  and  that  it  need  not 
be  used,  .Rex  v.  Crossley(c)  is  an  express  authority. 
Most  it  however  be  intended  to  be  used,  and  must  that 
intention  be  averred ;  and  if  averred,  in  what  manner  ? 

(a)  Cited  in  Rex  v.  May,  Doug.  194. 
(6)  Rexv.  Beech,  Co^p.  229.  (c)  T  T.  R.  317. 
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1825.         U  it  not  apparent  on  tlie  face  «f  Ate  m<fictmeirt>  diat'd 
rJ^^'      judicial  proceeding  was  commenced,  to  which  thift  affi- 
V,  davit  in  question  had  rrfer^^e?     There  is-bnt  oii^ 

BtroMAK.  mode  of  superseding  a  commission  of  banknipt,  nameVjr, 
before  the  Lord  Chancellor,  and  in  order  to  that  object 
an  affidavit  must  be  sworn  before  a  competent  autiio- 
rity.  Here  the  affidavit  is  sworn  with  that  view,  before 
the  propier  authority :  the  oience  of  perjury  is  complete, 
if  ever,  upon  the  affidavit  being  sworn.  There  must 
then  be  a  competent  jurisdiction  to  administer  the  oath, 
and  the  affidavit  must  be  in  furtherance  of,  ori  arising 
out  of  proceedings  already  commenced,  or  it  must  be 
the  foundation  of  proceedings ;  and  the  jurisdiction 
under  which  the  first  proceeding  is  taken,  is  as  com- 
plete as  that  under  which  all  the  subsequent  steps  are 
taken.  The  affidavit  is  a  necessary  step  before  a  petition 
is  presented,  containing  the  alleged  facts,  in  respect  of 
which  the  court  is  to  exercise  its  jurisdiction.  It  is  a 
complaint  on  oath,  detailing  grounds  of  complaint,  and 
the  affidavit  itself  arises  out  of  the  proceedings  under 
the  commission  of  bankrupt.  What  is  it  that  gives  the 
court  of  Chancery,  or  rather  the  Lord  Chaaicellor,  and 
under  him  the  Master  extraordinary,  jurisdiction  ?  Tte 
existence  of  a  commission  of  bankrupt.  For  tihepnr- 
pose  of  taking  this  affidavit,  the  Master. extraordinary 
is  the  Court,  and  to  him  the  affidavit  is  exhibited.  The 
existence  of  a  commission  of  bankrupt  is  averred,' under 
which  the  defendant  is  averred  to  have  been  foand 
bankrupt.  It  is  thus  that  the  jurisdiction  arises  to  the 
Master  extraordinary  to  take  the  affidavit,  ^'  In  the 
matter  of  John  Dudmdn^  bankrupt.^'  The  defendant 
being  averred  tofbe  such  bankrupt,*  makes  an  affidavit, 
'^  In  the  matter  of  Jolm  Dudman,'*  ^vA  deposes  to  cer- 
tain matters,  all  which  are  averred  to  be  material;  '*  In 
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the  ipat^  of  John  Dudman  a  bankrupt/'  a  matter  pver        loaa. 

yflfich  the  Master  ^tracMrdiaary  has  and  entertainB.a     -i^j^T* 

jwrisdiction  under  the  Lord  Chc^icellor,  expressly,  be-      _  v. 

cajose  it  is  in  a  matter  of  bankruptcy.    The  affidavit  is 

9.  proceeding  in  bankruptcy  in  order  to  supersede  the 

commission,  aUeging  facts  with  reference  to  the  commis- 

8ioQ,-r-facts  stated  on  oath,  which  oath  the  Master 

extraordinary  is  empowered  to  administer  to  the  baiill- 

ropt.    These  facts  are  avenred  to  be  material  in  the 

matter  in  which  they  are  swcro,  namdy,'  in  a  matter  of 

bankruptcy  before  the  Lord  Chancellor.    The  jurisdio- 

j^on  therefore  being  complete,  and  the  affidavit  being 

awom  in  the  course  of  a  judicial^proceeding,.the  perjury 

is  well  assigned  (a).    Thep  as  to  the  second  olyection, 

the  indicti^ept  does  not  afij^t  to  set  ou^  the  tei^or,  nor 

even  the  substance  of  the  whole  petition ;  Qor  indeod 

the  substance  of  any  .part  continuously — ^but  discontinu- 

ooaly  and  disj^^ctiyely•    The  whole  matter  of .  the  peti- 

tion,  except  the  prayer,  might  be  altogether  rf^ected ; 

wd.th^i  it.would  stand,  '^  that  the  defendant  presented 

bi^  certain  petition,  and  in  and  by  his  said  petition, 

pcayed,''   S&c.>  which  would  be  sufficient.     But  the 

wp|rd  ^'  commission  "  is  of  doubtful  meaning,  and  may 

h^  understood  as  ''  commissioners,*^  upon  referring  to 

^  context  ,of  the  particular  sentence  in  which  it  is 

p^,  when  taken  altogether.     According  to  one  de&ni- 

tiou  giFea.in  Johason's  Dictionary,  it  means  '/  a  num- 

hpx  of  people  vjoined  in  a  trust  or  office/'    Taking  it  in 

that  sense,  and  attending  to  the  context  of  the  particu- 

]^i  sentence,  the.word^'commission'^  will  he  satisfied.  In 

the  particular  sMitence  it  is  stated,  *^  that  at  the  second 

tteeting  one  Thomas  Budgen  vms  appointed  aMg7}ee,jand 

(a)  See  Bex  v.  Ayktty  1  T.  R.  68.      'Rear  v  Dmolin,  5T.  R.  31 T. 
SUt.  23  Geo.  2,  c.  11, 5.1. 
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an  assignment  was  accordingly  made  tohim,  andhe'th« 
^tJ^Tk^      said   r.  Budgen  possessed  himself  of  the  estate  and 
V.  effects  of  the  petitioner  accordingly ;  that  at  the  sevetd 

meetings  before  the  commission,  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said  as^ 
signee,  &c.  Two  things  are  to  be  established  to  nega- 
tive the  variance,  which  must  be  a  substantial  variance 
between  the  word  in  the  petition,  as  set  forth  in  the  in- 
dictment, and  the  word  appearing^  in  the  petition  iteeV 
when  offered  in  evidence  at  the  trial.  Now,  first,  tKe 
context  excludes  the  supposition,  that  by  the  wcMnds 
**  before  the  commission,*'  is  meant,  "  before  the  com- 
mission issued;"  and  secondly,  the  context  is  not  repug- 
nant to  the  construction,  that  commission  means  com- 
missioners, if  the  word  commission  is  capkble  of  fha!t 
sense.  That  it  is  capable  of  that  sense,  the  authority  (if 
Johnson  is  decisive,  and  the  coiitext  eitcluded  every 
other  sense.  The  averment  is,  that  at  the  secoiicf  meeting 
Budgen  was  appointed  assignee.  In  the  particular  sien- 
tence  he  is  spoken  of  as  assignee,  so  chosen  at  the  second 
meeting  under  the  commission.  The  meetings  thefefoile 
ispoken  of,  are  n6t  meetings  before  the  commission  issnid, 
but  before  the  commissioners — before  the  comihissioo, 
i.  e.  *' before  a  number  of  people  joined  in  a  trust  or 
office.'* — But  the  word  *'  that "  is  disjiinctive>  and 
therefore  the  matter  of  the  petition  is  not  set'  otit  cblfiti- 
nuously,  and  consequently  even  a  substantial' variiffl^ 
would  be  fatal  only  to  the  particular  sentence;  Ife*  v. 
Leefe(a).  Admitting  the  variance' hbwevefr  to  be  iseft- 
stantial  and  fatal  to  the  whole  matter  of  the  petition 
except  the  prayer,  then  rejecting  the  whole  miatter'b^ 
tween  the  allegation  of  a  petition  preferred  aiKl^flie 
prayer,  the  allegation  is  "  that  a  petition  was  presentedi 

(fl)  2  Camp.  t34. 
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a^   that  by.  the  said  petition  the  petitioner  prayed^  ^025. 

^jnoug&t.  other  things,  that  the  commission  should  be  TnT^K*^ 

(superseded ;"  and  more  need  not  be  set  forth.     What^  v- 

e^ex  doubt  therefore  there  may  be  on  the  first  count,  P^wa*- 
tj^e  second  is  free  from  objection,  and  the  court  may 
pas^  judgment  on  the  defendant. 

• 

Abbott,  C.  J. — ^Xhis  being  a  criminal  proceeding, 
if  the  defendant  has  been  rightly  convicted  on  any  one 
count  of  the  indictment  the  court  .may  pronounce  judg- 
me^t;  and  after  hearing  the  argument  on  both  sides, 
we  are  all  of  opinion  that  the  second  count  may  be 
supported.  It  becomes  upnecessary  therefore  to  declare 
^y  judicial  opinion  as  to  the  first.  I  would  only  say, 
however,  of  that  count  at  present,  that  it  is  much  more 
loom  than  any  I  have  ever  seen,  and  I  hope  it  will  not 
jbie  ponsidered  hereafter  as  a  precedent.  The  objection 
tp  tl^  second  count  is  a  supposed  variance  between  the 
pc^titio^  set  fordi  in  the  indictment  and  that  proved  at 
tJbie  trial*  Npw  in. a  proceeding  of  this  kind,  the  prose- 
CHtc^  <^oes  not  .take  upon  himself  to  set  out  verbatim  the 
tpO(Or,of  .the  petition,  por  is  he  bound  so  to  do  (a).  It  is 
a|iQ^b;if.he^sets.it  out  truly  in  substance,  and  effect, 
an4ialthpugh:th^e  may  be  some  nice  and  trifling  vari- 
ance, yeti(  ,th|Q  sense  pf  the  words  used  in  the  indict- 
Q^^t,. and; of  those  used  in  the  petition  or  other  docu- 
i^^fii,  is  clearly  and  unequivocally  the  same,  he  has 
doaQ  all  that  he  ought,  or  can  be  required  to  do.  The 
particular  objection  here  is,  that  the  indictment  alleges 
that  at  the  several  meetings  before  the  commission,  the 
jpetitioner  declared  openly  and  in  the .  presence ;  and 
Htarixig  of  the  said  assignees,  that  the  bill  of  exchange 
^y;«a  to  George  Drowley  for  the  debt  was  not  due  at  the 

(a)  See  stat.  2^  G«o.  2,  c.  11,  s.  2. 
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fd^        tii&e  whm  he  starudiL'the  dodt^t ;  but  nrhen^tlie  petitt«n 
itielf  ^vms  produced j  it  appeai)ed  that  it  alteged^  that^ 
V.  Ae  several  m^tings  befote^tbe  eenimissimers  the  peti;* 

BvDHAK.  tiotierdefekred  what  is  stated  in  the  indictoient,  and  the 
qmstion  is,  whether  that  is  a  faited  variance.  Now  the 
word  '^  commission  "  hear^  an  equivocal  -sense  and 
meaning.  It  may  be  used  either  to  denote  the  insirtt- 
meMt  by  wbich'authority  is  given>  dr  tiie  person  to  whom 
the  authority*  is  given.  If  it  may  mean  one  or  the  other, 
we  are  to  look*  ta  the  context  of  the  passage  in  which 
the  words  ^'  before  the  commission  "  occuf,  in  order  to 
see  in  what  sense  it  is  td  be  undevstdod.  Now  going 
back  a  little  earlier  than  the  place  in  which  these  words 
are  used,  we  find  it  alleged  that  on  the  1st  March,  1821, 
the  petitioner  was  declared  a  bankrupt  undet  the  said 
commission  of  bankrupt :  that  bis  ^tate^  and:  effeds 
were  seized  by  the  messenger  under  thje'said  commis^ 
sion ;  that  at  the  second  meeting  one  ThorfMLs  Budgen 
was  appointed  assignee^  and  an  assignment  was  accord>- 
ingly  made  to  him,  and  he  the  said  T*  JB*  possessed 
himself  of  the  estate  and  effects  of  the  petitioner  accoid- 
ingly.  Then  come  the  wdrds  on»  which  the  variance 
arises,  '^  that  at  ih%'  several  meetings  before  the  commis- 
sion the  petitioner  declared  openly  and  in  the  presence 
and  hearing  of  the  said  asi^gnee,"  sa'undse. '  Now  if 
the  word  ^1  commission  "  as  them  used  was  intended  to 
denote  the  commission  issued  by  the  Lord-  Chancdlor, 
it  would  fellow  that  the  several  meetings  would  have 
taken  place  before  any  commission  had  issued ;  but  that 
cannot  be,  because  it  is  impossible  that  before  the  com- 
mission issued,  or  before  assignees  were  chosen,  the  pe- 
titioner could  have  declared  any  thing  at  the  several 
meeting  of  the  assignees.  Tbe  word  *'commissioB"  can- 
not be  understood  as  denoting  the  time  of  the  transac- 
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tien^  beoanse  it  is  nepngnant  to  tke  order  of  the  pro-        1835« 
ceedbg  set  forth  in  the  petition.     Then  as  that  cannot 
be  the  meaning  of  it,  we  must  giro  it  that  other  mean-  v. 

ing,  which  it  is  admitted  it  maybear^  namely,  by  con-  Dudmait, 
struing  it  to  mean  '^  commissioners."  There  is  no  doubt 
that  in  common  parlance,  the  word  "  commission''  is  on 
many  occasions  used  to  denote  the  persons  in  a  commis- 
sion, and  it  seems  to  me,  that  looking  at  the  context  of 
the  passage  in  which  it  is  used  in  this  indictment,  it 
must  be  read  in  that  s^ise,  and  consequently  there  will 
be  no  variance.  For  these  reasons  I  am  of  opinion  there 
must  be  judgment  for  the  crown. 

Ba YLBY,  J.~^Mr.  Law,  who  has  argued  this  case  ex- 
tremely well,  has  satisfied  my  mind  that  the  second 
count  may  be  supported,  and  that  the  word  ^^  commis-^ 
caon  "•  must  mean  '^  commissioners."  It  is  properly  con- 
ceded by  Mr.  Adolphus,  that  that  may  be  the  meaning 
of  the  word.  Indeed  there  are  many  cases  in  which  it 
may  be  considered  either  as  denoting  the  instrument  by 
which  an  authority  is  givseoi  or  the  persons  to  whom  it 
is  giTen,  according  to  the  meaning  of  other  words  with 
which  it  is  associated.  Looking  at  the  words  *^  meet*- 
ings  b^ort- the  commisi^on/'  ash^e  used,  they  mast  be 
und^stood  fiU&  referring  to  meetings  under  the  commis- 
sion, and  as  there  'can  be  no  meetings  under  the  cem* 
mission,  except  ^  before-  the  commissioners,  it  is  obvious 
that  the  word  '* before"  is  used  synonyanously  with 
•under f  not  anterior  to  the  commission ;  and  therefore 
'< connAission '^  may- here  properly  mean  ^' commis- 

.  -       »  ■ 

HoLROYD,  J.— At  first  I  thought  this  a  fatal  vari- 
ance, but  upon  looking  to  the  context  of  the  passage,  I 


410  CASES   IK    X«E.:R!liyi»I«i1BiaDCrM, 

1891^;        now  agiiee.Mritli  tli^i^ <^itheT0QtiU9te jtt  ithmkao^nlb^ 
>*^*'-      the  word  "  commi^pion'!.  may  fas  jread^d'idiu^mtaBiabertd^b 

V,  .:.'-'  ';•••)  "ili    ','0     bHlr^sttL 

DiTPMAN.         LiTTLEDAiiE,  J.-*-GoMiurrcd*  .  ;it("  *     i   h^ioda 

Judgm6iit£(vt]le^etoita.^'i'r 

.     .      ..,      ..     .  JM.i    J. 

The  King  v.  The  Justices  of  Monmouthshibe. 

The  sessions  v/N  shewing  cause  against  a  rule  msi  for  a  mandaniiiBi 
div^^d^n   ^    ^^  ^^^  Justices  of  Monrnoutkskiref  cfommanding  thevi  ai| 
opinion  on  an   th^  n^^ct  sessions  to  cause  cootinuances  to  be  entered 
SA  order  of      ufKm  the  appeal,  of  the  churchwardens  and  overseerftiif/ 
^^"h^d'h        St.  John  the  Ikangelist,  in  the  bofeough  of  Breemh^^ 
order,  instead    against  an  order  of  two  justices,  for  the  xemotyal  of  Joim 
thetS^    WilUam  out  of  Aberguvem^  in  the  couotjr  ofi  Mo». 
Held,uiateven  mouth,  to  St.  John  the  Emngelist  in  Brecon^  amd  a|; 
tiieu^udl-       ^^^  sessions  to  hear  and  determine  the  meiita  €xf  ik^ 
menttobe       g^id  appeal;  the  case  disclosed  on  the  affidavits  wss. 
mandamus        this  : — ^The  pauper  John  Williams  having  been  removed 
would  not  he    -^y  au  ocdar  of  two  justices  from  Abergavenny  Xjo^^ 
appeal.  John  the  I/iMmgelist,. the  latter  parish  appealed  al  it|^ 

last  Michaelmas  sessions^  and  upon  the. hearing  (Ofidie: 
appeal^  the  merits  and  validity  of  tbe  order  wer^^re^! 
solved  into  the  question,  whether  the  pauper  bad  residedo 
for  forty  days  in  the  parish  of  St.  John4hei  Eva9^eUsiii 
under  certain  circumstances.  Upon  this  question  thowi 
was  conflicting  and  contradi(^ry  evidence; :  wJteitesupoiir 
the  clerk  of  the  peace^  by  the  direction  of 'thevcour^' 
collected  the  opinions  of  all  the  magistrates  pnssenlK 
and  having  so  done,  it  was  found  that  the  justices  wemi 
equally  divided  upon  the  question^  four.beingiod'aaet 
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si^aiten^UifiaJinidh  Ae^thcfr;  Hie  )($i9AiHid  ibr  ^e  rogpoti'^        isd^^v^ 
d^^QlietkiiaiiHrged*  thdt  fiDt^ng^  csbuld  be  done  in,  or  was 
affected  by  the  appeal,   and  prayed   that  the  appeal      '    v. 
should  be  continued  until  j  the  next  sewions,  but  the    1^®  *^^*^^*s 
court  refused  the  apphcation^  and  quashed  the  order.     Monmouth- 
The  ^^davit  >ag&inBi-  the  rule  for  a  mandamus,  stated 
that  upon  the  hearing  of  the  appeal,  the  counsel  for  the 
appellants  made  two  points,  one  of  which  was,  that  the 
respondents  had  failed  in  proving  that  the  pauper  had 
resided  for  forty  jl^ys  in  the  appellant  parish,  and  that 
before  the  court  proceeded  to  determine  on  the  whole, 
meiite ctf  the  case,  the  chairman  stated^  that  it  might' 
ptt'hsps  save  the  court  trouble,  if  the^  fitst  ctmsid^red, 
(d8>a{ireliiiiinaryquesti(m),  whether  the  residence  h^d 
b6en  ^pitoved ;  that  on  putting  such  qaestiouv  there  wtjt»' 
an\«c{ofiii  dmsion  of  the  justices ;  that  after  i^uch  divi^'' 
skm  thie>  ootirt  proceeded  to  the*  question,  whe^erthe' 
orde^'of  repioval  should  be  quashed  or  conftrmedy  ahd^ 
upoiii 'that  question  they  determined  withotlt  any  divv^ 
sioiii,  knd  without  any  dissent  being  expressed,  that  the^ 
omler  should  be  quashed. 
'...»■•■' 

ScarleiteaiA  Math  shewed  cause.  The  sessions  hav«- 
ing  heard  and  determined  the  appeal,  this  court  cannot^ 
gfattt^^a  mandnmus  to.  have  it  re^-heard.  There  were> 
two  cpaestionift>  at  tUe  sessions,  one  of  law  and  the  other 
oE»  A^stv'  Hie  former  depended  upon  the  latter, 'and' 
tbat having  fudledin.prdof,  the  sessions  properly  deler^ 
iKH»€d  that  th^order  of  removal  could  not  be  supporledv 
Tibs  apphcation  -is  founded  on  the  mistaken  iSi||>pofii^. 
tiinx/^  that 'this  i  court  has  authority  to  compel  the  sesK. 
siaa&i'tof  revieMiE'  thek  decision  ^  the  court  has  nosudh 
pfmreiv^  If  indeed  rthe  sessions  refuse  to  exercis&^their 
junsdiotion,:  and  determine  not  to  hear  an  appeal,  this 
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183&        oooit  will  set  tbeoi  m  motion. by- mandiuQiius^'bviAiftfter 
_j^i_*^'      they  have  once  decided  an  appeal,  evetji  erroneoYisfyj 
V.  their  decision*  is  final  and  conclusive^     Had*an^a|>pli^ 

The  JUICES  cj^oi^  been  made  to  the  justices  for  a  case,  to  take  the 
MoKMovTH*  opinion  of  this  court,  and  a  case  had  been  granted^  tberi 
,  undoubtedly  this  court  would  have  had.'  jurisdicti^Ai  lo 
review  their  determination,  but  not  otherwise*  '  Whe*- 
tber  the  sessions  have  decided  right  or  wrong  is  not  thiei 
question;  but  whether,  after' having  giv^i  judgment/ 
they  can  be  compelled  to  review  their  decision.  There 
is  no  authority  to  warrant  such  a  proceeding.  Here 
the  complaint  is,  that  after  the  appeal  had  been  heard, 
and  was  ripe  for  decision,  the  magistrates  made  a  mis« 
take,  in  supposing  that  when  they  were  equally  divided 
they  ought  to  have  adjourned  the  appeal,  instead  of 
quashing  the  order.  But  there  was  no  obligation  on 
them  to  take  that  course.  Assuming,  however,  that 
that  their  decision  was  erroneous,  still  having  in  fact 
given  judgment,  they  cannot  be  compelled  by  manda-^ 
mus  to  re-hear  the  case.  Rex  v.  The  Jtatices  of  Lei- 
cestershire  (a),  is  an  authority  expressly  in  point  against 
this  application ;  for  it  was  there  held,  that  the  court 
will  not  grant  a  mandamus  to  the  justices  at  sessions, 
to  re-hear  an  appeal  against  an  order  of  removal  after 
judgment  given  by  them  and  entered  by  the  clerk  of 
the  peace  for  quashing  the  order,  upon  the  ground  that 
the  justices  at  sessions  were  divided  in  opinion,  and 
that  the  judgment  was  entered  by  mistake,  instead  of 
an  adjournment  of  the  appeal.  The  case  of  Rex  v.  The 
Justices  of  Westmoreland  {b)y  does  not  militate  against 
this  decision.  There  the  justices  being  equally  divided, 
neither  gave  judgment  nor  adjourned,  and  on  an  appli^ 
cation  for  a  mandamus,  though  the  court  intimated-  an 

(fl)  1  M.  &  S.  442.         (6)  Mic.  23,  G.  2.      Bott,  734,  5th  ed. 
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ajpiiiicli'  inatsfdrYcmr,  nothing  was  done ;  but  even  if  a         1825. 
«llkiidianu«  had  aetiaally  been  granted,  it  would  only  go     ,j^^^^ 
t^  sbew  that  the  court  would  compel  the  sessions  to  v» 

ptdceed  to  judgment  in  an  appeal  which  they  had  ^^^ 

begun  to  h0ar,  and  neglected  to  go  on  with.  The  case  Mowiraxrra- 
of  Bodmin  v.  WarUngen  {a)y  is  equally  inconclusive  as 
aa  authority  in  favour  of  the  present  application.  In 
that  case  the  justices  being  equally  divided,  they  nei- 
ther made  an  order  or  adjourned  the  appeal,  and  at  a 
subsequent  sessions  having  quashed  the  order  of  re- 
movaly  this  court  afterwards  quashed  the  order  of  ses- 
sions, solely  on  the  ground  that  it  was  made  without 
an  adjournment.  But  this  case  only  goes  to  shew  that 
a  subsequent  sessions  had  no  jurisdiction  over  an  ap- 
peal to  a  previous  sessions,  unless  the  appeal  has  been 
adjourned ;  but  it  does  not  follow  from  thence  that  if 
the  former  sessions  had  determined  die  case,  though 
equally  di^ed,  this  court  would  have  disturbed  its 
decision.  Neither  of  these  cases  therefore  affords  any 
ground  for  the  present  application,  though  both  will 
probably  be  relied  on  by  the  other  side.  If  counte- 
nance is  given  to  this  application,  the  result  will  be, 
that  in  every  case  where  the  sessions  are  supposed  to 
ha;ire  come  to  a  wrong  decision,  a  mandamus  will  be 
sought,  for  to  c(»npel  them  to  review  their  decision. 
The  court  will,  however,  feel  no  disposition  to  attract 
to  it  such  an  extensive  branch  of  jurisdiction,  or  give 
encouragement  to  a  novelty  which  is  neither  founded 
in  principle  or  authority. 

Watson  contra.  In  Mr.  Nolan*s  Treatise  on  the  Poor 
Laws(b)f  a  work  of  considerable  authority,  it  is  laid 
down  that  *'  If  the  magistrates,  who  have  a  right  to 

(o)  Bott,  733.  (6)  2  Bott,726. 


414  CASES    IN    TH£    KING's    BENCH, 

.1825.         JQiji  in  the  court's  determination,  should  *bfe  eqAsdlr'** 
TlieKrNo      vided  in  opinion,  no  judgment  can  b6  given/ fOT"ttfl 

,^    J'-  judgesof  the  same  court  areof  6qual  authority j^d'thelre 

of  is  no  such  thing  as  a  casting  vote.      Unless  something 

MoNMooTfl-  further  is  done,  the  direct  result  must  be  to  frustrate  thfe 
intention  of  the  legislature  in  giving  an  appeal  to' the 
sessions.  For  the  subject  of  appeal,  if  a  rate,  would  Con- 
tinue unaltered ;  if  an  order  of  removal,  would  remain  in 
force.  To  avoid  such  mischief,  the  justices  must  ad- 
journ the  appeal  from  session  to  session,  if  necessary 
until  a  majority  shall  be  of  opinion  either  on  one  side 
or  the  other;'*  and  in  the  note  upon  this  passage  it  is 
said,  *' This  seems  to  be  their  bounden  duty.  For 
otherwise  the  court  will  grant  a  mandamus  to  comipel 
them  to  enter  continuances,  and  hear  the  appeal  ktu 
subsequent  sessions,"  and  Rex  v.  Westmoreland  (^aj,  arid 
Bodmin  V.  War iingen(b),  are  cited.  In  the  lasrti^meti* 
tioned  case  it  was  expressly  laid  down,  that  if  the  jti«- 
tices  are  equally  divided  in  opinion,  that  was  a,  itiflfei- 
ent  warrant  for  the  clerk  of  the  peace  to  'have  entered 
an  adjournment,  and  it  was  his  duty  to  have  done  so; 
and  Rex  v.  Westmoreland  went  upon  the  principle,  that 
unless  an  adjournment  took  place  there  might  be  a 
failure  of  justice.  This  case  comes  expressly  within  the 
principle  of  those  decisions,  which  have  hitherto  alwayti 
been  considered  as  the  rule  of  government  in  sessions^ 
practice,  whenever  there  is  a  division  of  opinion  on  the 
bench.  The  case  of  Rex  v.  The  Justices  of  Leicester- 
shire (c)^  does  not  decide  the  present  case.  That  was  a 
irule  calling  on  the  justices  to  re-hear  an  appeal,  judg- 
inent  having  been  given  by  mistake  on  a  miscalculation 
of  Votes;  and  though  the  rule  for  a  mandamus  wasdis- 

(a)2  Sess.  Cass.  352.  (6)  2  Bott,  726. 

(c)  1  M.  «c  S.  442. 
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QJ^ged^  yetliord  EUenborough  said,  '^  If  any  .error  was  I694f. 
Il9a<^  4n  the  entry  of  the  cl^rk  of  the  peace,  that  error  r^uT^ 
j^bould  have  been  pointed  out  at  the  sessions^  while  the  %\ 

CQUt  was.  sitting  and  competent  to  reform  its  own  er-  ^  J  verify 
x0TSy  and.  to  draw  out  a  more  correct  judgment.  The  Mowmoutju- 
]MLrty  who  would  have  corrected  the  error  should  have 
supplied  to  the  proper  forum  and  in  due  time;  and  if  it 
bad  been  found  that  the  numbers  were  equal,  nothing 
would  have  been  dont  upon  tt^for  it  would  have  been  a 
nullity;  but  here  no  step  of  that  sort  was  taken^  but 
judgm^ent  was  entered :"  and  Le  Blanc,  J.,  said,  "  No 
^{^lication  was  made  to  the  court  below  while  sitting, 
to  sift  or  inquire  into  the  error,  if  any  such  existed ;  but  . 
ajxpUcation  is  made  to  this  court  to  institute  an  ipquiry 
japon  the  question  how  the  numbers  were  composed  at 
itbe  time  when  judgment  was  pronounced."  In  the 
present  qase  there  is  nothing  on  thb  aflidavits  to  war- 
rant the  JiM^tices  in  the  judgment  pronounced,  and  a^ 
thi9  application  is  made  to  prevent  a  failure  of  justice, 
l^her^  is  pothing  in  principle  which  can  prevent  its  sucr 
cess. 

Abbott,  C.  J. — I  am  of  opinion,  that  the  rule  nisi 
Sfst  a  n^andamus  must  be  discharged.  In  this  case  the 
J4i^tiees  at  quarter  sessions  have  actually  given  judg- 
ipent  upon  the  appeal.  We  are  not  a  court  of  error,  to 
^pyiew  their  decision.  Where  the  sessions  forbear  to 
give  any  judgment  at  all,  this  court  will  iMerpose  to 
pompel  them  to  go  on  and  pronounce  judgment;  but 
whece  they  have  actually  given  judgment,  even  under  a 
mistake  of  law,  this  court  has  never  yet  interposed  to 
disturV  their  decision.  Inform,  this  is  an  application 
to  enter  continuances  and  hear  and  determine  the  ap- 
peal; but  it  is  in  substance  an  application  to  expunge 
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an  assignment  was  accordingly  made  tohim^  andhe'thie 
^pj^^^^Q     said   T.  Budgen  possessed  himself  of  the  estate  and 
V.  effects  of  the  petitioner  accordingly ;  that  at  the  several 

meetings  before  the  commission,  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said  as- 
signee, &c.    Two  things  are  to  be  established  to  nega- 
tive the  variance^  which  must  be  a  substantial  variance 
between  the  word  in  the  petition^  as  set  forth  in  the  in- 
dictmenty  and  the  word  appearing  in  the  petition  itself 
when  offered  in  evidence  at  the  trial.      Now,  first,  the 
context  excludes  the  supposition,  that  by  the  worib 
•'  before  the  commission,'*  is  meant,  **  before  the  com- 
mission miie  J;"  and  secondly,  the  context  is  not  repug- 
nant to  the  construction,  that  commission  means  com- 
nlissioners,  if  the  word  commission  is  capable  of  thait 
sense.    That  it  is  capable  of  that  sense,  the  authority  df 
Johnson  is  decisive,  and  the  cotitext  excludes  every 
'    other  sense.   The  averment  is,  that  at  the  ^eco^^f  meeting 
Budgen  was  appointed  assignee.    In  the  parttciitar  sen- 
tence he  is  spoken  of  as  assignee,  so  chosen  at  the  secMid 
meeting  under  the  commission.    The  meeting^s  therefore 
spoken  of,  are  n6t  meetings  before  the  commission  issntd, 
but  before  the  commissioners — before  the  commisBtOQi 
i.  e.  '*  before  a  number  of  people  joined  in  a  trust  or 
office.'' — But  the  word   *^  that "  is  disjunctive,  and 
therefore  the  matter  of  the  petition  is  not  ket  (kti  {kM- 
nuously,  and  consequently  even  a  substantial  varito(fe 

r 

would  be  fatal  only  to  the  particuktr  sentence;*  Ifeif'V. 
Leefe(a).  Admitting  the  variance'  however  to  be  feob- 
stantial  and  fatal  to  the  whole  matter  of  the  petition 
except  the  prayer,  then  rejecting  the  whote  matter'b^ 
tween  the  allegation  of  a  petition  preferred  and ''f be 
prayer,  the  allegation  is  "  that  a  petition  was  presented, 

(fl)  2  Camp.  134. 
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aji4  .that  by.  the  said  petitioD  the  petitioner  prayed^ 
woogst  other  things,  that  the  commission  should  be     tK^K^^ 
wpergeded  f  and  more  need. not  be  set  forth.     What-  v. 

eyer  doubt  therefore  there  may  be  on  the  first  count,      Pupif a*. 
t)ie  second  is  firee  from  objection,  and  the  court  may 
pas^  judgment  on  the  defendant. 

■  >.  •  .  . 

Abbott,  C.  J. — ^This  being  a  criminal  proceeding, 
if  the  defendant  has  been  rightly  convicted  on  any  one 
count  of  the  indictment  the  court  may  pronounce  judg- 
meat ;  and  after .  hearing  the  argument  on  both  sides, 
we  are  all  of  opinion  that  the  second  count  may  be 
^pported.  It  becomes  unnecessary  therefore  to  declare 
^y  judicial  opinion  as  to  the  first.  I  would  only  say, 
however,  of  that  count  at  present,  that  it  is  much  more 
looae  than  any  I  have  ever  seen>  and  I  hope  it  will  not 
be^  ppnsidered  hereafter  as  a  precedent.  The  objection 
tp  ti)ke^  second  count  is  a  supposed  variance  between  the 
petition  set  forth  in  the  indictment  and  that  proved  at 
tte  triaL  Now  in. a  proceeding  of  this  kind,  the  prose- 
«HiQr  cjoes  not  ,tajf:e  upon  himself  to  set  out  verbatim  the 
tepioriOf  ,the  petition,  nor  is  he  bound  so  to  do  (a).  It  is 
e)i(^gb,if.he!,s^ts.it  out  truly  in  substaQce.and  eiBfect, 
and,  ialthpug)i  there  may  be  some  nice  and  trifling  vari- 
ance, yet^if  the  sense  of  the  words  used  in  the  indict- 
iHi^t,  and,  of  those  used  in  the  petition  or  other  docu- 
ix^t,  is  clearly  and  unequivocally  the  same,  he  has 
doaQ  all  that  he  ought,  or  can  be  required  to  do.  The 
pacticular  objecti<;m  here  is,  that  the  indictment  allegies 
that  at  the  several  meetings  before  the  commission,  the 
petitioner  declared  openly  and  in  the  presence  and 
heairing  (^f  the  said  assignees,  that  the  bill  of  exchange 
f^m  to  George  Drowley  for  the  debt  was  not  due  at  the 

(a)  See  stat.  2a  Goo.  2,  c.  11,  s.  2. 
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im»^        tiMe  when  he  dtiruclEiHhe  docket ;  but  idim^tlie  petiti«n 
'^^'      itslftelf  mts^  pnxlueed j  it  apj^eaved  that  it  alleged^  thatat 
V.  Ae  several  m^tings  l>efote><lie  eonimissimiers  the  peti- 

BvDitAK.  titJflerd^kre*  what  is  ststted  in  the  indiotment,  and  the 
qiiebtitm  is,  whether  that  is  a  fatal  variance*  Now  the 
word  '^  commission  "  bears  an  equivocal  sense  and 
meaning.  It  may  be  used  either  to  denote  the  indru- 
meat  by  wbidh'authority  is  given,  dr  the  person  to  whom 
the  autiiority  is  given.  If  it  may  mean  one  or  the  othar^ 
we  are  to  l0dk>  tathe  context  of  the  passage  in  which 
the  woidfi  *'  before  the  commission  "  occnr,  in  order  to 
see  in  what  sense  it  is  te^  be  undei^tood.  Now  goifig 
back  a  little  earlier  than  the  place  in  which  these  words 
are  used>  we  find  it  alleged  that  on  the  1st  March,  1821, 
the  petitioner  was  ^eclaPdd  a  bankrupt  under  the  said 
commission  of  bankrupt:  that  his  estate  and  effed» 
were  seized  by  the  messenger  under  the^sakL  cominis^ 
sion ;  that  at  the  setoni  meeting  one  Thofkas  Budgen 
was  appointed  assignee^  and  an  assignment  was  accord- 
ingly made  to  him,  and  he  the  said  T*  B*  possessed 
himself  of  the  estate  and  effects  of  the  petitioner  accord- 
ingly. Then  come  the  words  on*  which  the  variance 
arises,  '^  that  at  fixe-  several  meetings  befere  the  comihis' 
sion  the  petitioner  declared  openly  and  in  the  presence 
and  hearing  of  the  said  assignee/'  soand^so.  -  Now  if 
-  the  woid^l^cemmission ''  as  them  used' was  intended  to 
denote  the  commission  issued  by  the  Lord-  Chancdlor^ 
it  would  follow  that  the  seioeral  meetings  would  have 
taken  place  before  any  commission  had  issued ;  but 'that 
cannot  be,  because  it  is  impossible  that  before  the  com- 
mission issued,  or  before  assignees  were  chosen,  4he  pe- 
titioner could  have  declared  any  thing  at  the  several 
meeting  of  the  assignees.  The  word  ^^commissioB"  ^can- 
not  be  understood  as  denoting  the  time  of  the  transac- 
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tten^  because  it  m  nepngnant  to  tke  order  of  the  pro*        183$« 
eeedbig  set  forth  in  the  petition.     Then  as  that  cannot     t^'^^ 
be  the  meaning  of  it,  we  must  gire  it  that  other  mean-  v. 

ing,  which  it  is  admitted  it  may  bear^  namely,  by  con-  DuDiuir, 
struing  it  to  mean  '^  commissioners."  There  is  no  doubt 
that  in  common  parlance,  the  word  "  commission''  is  on 
many  occasions  used  to  denote  the  persons  in  a  commis- 
sion, and  it  seems  to  me,  that  looking  at  the  context  of 
the  passage  in  which  it  is  used  in  this  indictment,  it 
must  be  read  in  that  sense,  and  consequently  there  will 
be  no  variance.  For  these  reasons  I  am  of  opinion  there 
must  be  judgment  for  the  crown. 

Baylby,  J.~^Mr.  Law,  who  has  argued  this  case  ex- 
tremely well,  has  satisfied  my  mind  that  the  second 
oount  may  be  supported,  and  that  the  word  *^  commis-^ 
sion  "-  must  mean  *^  commissioners."  It  is  properly  con- 
ceded by  Mr.  Adolphus,  that  that  may  be  the  meaning 
of  the  word.  Indeed  there  are  many  cases  in  which  it 
may  be  considered  either  as  denoting  the  instrument  by 
which  an  authorily  is  giveoi  or  the  persons  to  whom  it 
is  gi^en,  according  to  the  meaning  of  other  words  with 
which  it  is  associated.  Looking  at  the  words  '^  meet*- 
ings  h^ore  the  commisi^on,"  as  here  used,  they  must  be 
unde^tood  as  referring  to  meetings  under  the  commis- 
sion, and  as  there  ^can  be  no  meetings  under  the  com- 
mission, esccept^  before-  the  commisdoners,  it  is  obvious 
that  the  word  '*bef(H*e"  is  used  synonymously  with 
under f  not  anterior  to  the  commission ;  and  therefoie 
'^ comiAission '^  may*  here  properly  mean  '' ciHumis- 

HotnoYD,  J.— At  first  I  thought  this  a  fatal  vari- 
ance, but  upon  looking  to  the  context  of  the  passage,  I 
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1825.        commenting  on  that  case,  says,  '*  Note,  reader,  the  said 
r^^^       custom,  &c.,  eligere  unum  idonemn  hominem  de  inhabi- 

V.  tantibns  infra  manerium  ad  essendum  eonstabularittm,'' 

BLA»D.  g^^^  ^^j  j^gyg^  ^j^jj  ^g  lo^ ,  (^  Ijjj^  common  law  re- 
quires that  every  constable  should  be  idoneous  homo, 
i.  e.  apt  and  fit  to  execute  the  said  office ;  and  he  is 
said  in  law  to  be  iddneous,  who  has  those  three  things, 
honesty,  knowledge,  and  ability ;  honesty  to  execute 
his  office  truly,  without  malice,  affection,  or  partiality ; 
knowledge  to  know  what  he  ought  duly  to  do ;  ability, 
as  well  in  estate  as  in  body,  that  he  may  intend  and 
execute  his  office,  when  need,  is,  diligently,"  8cc.  From 
this  it  should  seem  that  sleeping  in  a  parish  is  not  ne- 
cessary to  render  a  m€ui  qualified  to  serre  the  office  of 
constable,  for  if  he  be  idoneus  homo  in  the  sense  given 
to  the  words  by  Lord  Coke,  he  need  not  be  actually  re- 
sident in  the  parish.  The  doctrine  laid  down  in  Jeffrey's 
ease  (a)  is  also  strong  to  the  present  purpose.  In  that 
case,  Jeffrey  had  been  libelled  in  the  spiritual  court  for 
church  rates  in  respect  of  lands  occupied  by  him  in  the 
parish  of  Haylesham,  in  the  county  of  Sttssex,  he  re- 
siding in  another  parish,  and  having  declared  in  pro- 
hibition, the  question  was  whether  he  was  liable  to  con- 
tribute to  the  dliurch  rates  of  a  parish  in  which  he  did 
not  dwell,  and  the  court  answered  and  r^lsolved,  "  that 
although  the  house  wherein  Jeffrey  dwelt  be  in  another 
parish,  yet  forasmuch  as  he  had  lands  in  the  parish  of 
Haylesham  in  his  proper  possession  and  manurance,  he 
is  in  law  parochianas  de  Haylesham,  For  the  place 
where  he  lies,  sleeps,  or  eats,  doth  not  make  him  pa- 
rishioner only,  but  also  forasmuch  as  he  manures  lands 
in  Haylesham,  and  that  is  resident  upon  it,  that  makes 
him  a  parishioner  of  Haylesham  also  as  to  this  purpose/' 

(a)  5  Rep:  66. 


MICH.    T^RM,    SIXTH    GEO.  IV.  421 

It  was  also  said,  "  Inthis  case  the  chafge  is  on  the  per»        1825. 
son,  and  not  on  the  land>  but  is  on  the  person  in  respect     xhe  Kino 
of  the  land  for  the  more  equality  and  indifferency."  «• 

From  this  case,  therefore,  it  is  clear,  and  cannot  be 
controTerted,  that  a  person  is  bound  to  pay  parish 
burdens  imposed  upon  him  in  the  character  of  occupier 
of  lands,  although  he  does  not  actually  reside,  and 
firom  thence  it  would  seem  to  follow  as  a  necessary  in- 
ference that  he  is  equally  Uable  to  be  called  upon  to 
senre  parish  (^ces.  This  principle  has  been  adopted 
in  the  late  cases  of  Rex  v.  Hall,  and  Rex  y.  Poynder, 
in  the  latter  of  which  one  of  the  non-resident  partners 
in  a  trading  firm  was  held  liable  to  serve  the  ojSice  of 
OTerseer,  as  a  householder  within  the  meaning  of  the 
43  Eliz,  c.  2.  So  in  Rex  v.  Clapp  (a),  it  was  held  that  a 
person  occupymg  knds  within  a  parish  is  compellable  to 
receive  a  parish  apprentice,  though, he  dp  not  reside 
within  such  parish.   Again  in  Rex  v.  Tumtead  and  Hap^  ^ 

ping  Hundreds  (b),  although  it  is  enacted  by  20  Geo,  3, 
c.  36,  relative  to  the  binding  of  poor  apprentices  within 
particular  incorporated  districts,  that  no  person  shall  be 
bound  to  receive  any  such  apprentice,  unless  he  be  an 
inhabitant  and  occupier  in  the  parish  where  such  child 
lives,  it  was  not  necessary  that  the  master  should 
actually,  reside  in  the  parish ;  if  he  be  an  occupier  there 
it  is  sufficient ;  for  inhabitant  and  occupier  are  for  this 
purpose  synonymous  terms.  It  will  probably  be  urged 
on  the  other  side,  that  as  an  indictment  for  burglary 
would  not  lie  for  breaking  and  entering  the  defendant's 
premises,  so  he  cannot  be  considered  as  an  inhabitant  of 
the  parish.  That,  however,  is  a  very  fallacious  test  as 
respects  the  present  questicm,  for  though  it  may  be  true 

(a)  3  T.  R.  107.     See  Rex  v.  Barwick,  7  T.  R.  33. 

(6)  3  T.  R.  5^3. 

2g2 
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1825.        that  this  cannot  be  considered  as  the  defendant's  divslU 
,2^1^'      ing  for  the  purpose  of  maintaining  an  indictment  fof 
V,  burglary,  (which  stands  upon  a  totally  different  prinoi** 

Adlard.  ^Ye),  yet  it  does  not  follow  from  thence  that  he  is  not  to 
be  considered  an  inhabitant  for  the  purpose  of  servii^ 
parish  offices.  He  is  clearly^  as  a  parishioner,  liable  to 
all  parochial  pecuniary  burdens,  and  si  multo  fortim  he 
is  liable  to  serve  the  office  of  constable  in  turn  wilk 
other  parishioners.  The  office  of  constable  concans 
the  protection  of  property  and  the  preservation  of  peace 
in  the  palish.  The  defendant  has  an  equal  interest 
with  other  parishioners  in  these  objects,  and  his  obti- 
gations  ought  to  be  mutual  and  co-equal  with  his 
neighbours.  He  is  '^  idoneus  homo''  whether  he  sleeps 
in  {the  parish  or  not,  and  therefore  there  is  no  more 
reason  why  he  should  be  exempt  than  any  other 
parishioner  who  happens  to  dwell  in  the  parish. 

Brougham,  contra.  The  cases  cited  on  the  other 
side  do  not  bear  upon  the  present  question,  because  in 
each  taxable  property  was  the  foundation  on  which  it 
proceed^,  and  not  the  personal  residence  of  the  party 
tn  the  parish. '  In  Rex  v.  Hall  the  question  arose  upon 
the  qualification  of  householders  to  act  as  commissioners 
of  the  court  of  Requests  in  the  city  of  Bristol,  and 
there  it  was  held  that  persons  being  householders  were 
qualified  to  act  as  commissioners,  although  they  did 
not  personally  reside.  Again,  in  Rex  v.  Poynder,  the 
only  question  was,  whedier  the  defendant,  who  occupied 
a  house  in  one  parish  by  means  of  a  clerk  only,  and 
paying  rent,  rates,  and  taxes,  but  sleeping  in  another 
parish,  was  a  substantial  householder  within  the  mean- 
ihg  of  the  43  EHz.  c.  2,  and  liable  to  serve  the  office  of 
overseer  of  the  poor    in  the   first-mentioned   parish. 
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Both'tkoie  cases  tamed  upon  the  meaning  of  the  ia35. 
word  '^  faouBeholder/'  and  not  upon  the  word  ''  inha- 
bitant'' The  argument  on  the  other  side  is  attempted  ~  v. 
to  be  supported  by  disregarding  the  distinction  between  ^^^^'^®- 
the'lkibility  to  bear  pecuniary  burdens  in  respect  of  pro* 
perty  locally  situate  within  the  parish^  and  the.liabiUly 
to  serve  a  personal  office  which  can  only  attach  where 
the  party  is  personally  resident,  without  any  regard 
wlAtever  to  property.  The  reference  to  Lord  Coifce'f 
note  to  Grieiley's  case  (a),  does  not  help  the  argument. 
That  note  is  referred  to  only  for  the  sake  of  that  learned 
writer's  exposition  of  the  word  ^*  idoneus  ;'*  but  upon 
looking  to  the  case  itself,  it  appears  that  the  lord 
prescribed  to  hdd  a  court  leet,  ''  de  omnibus  inhabi- 
tantibus  et  residentibus"  within  the  manor,  and  the  cus- 
tom was  to  chuse  an  inhabitant.,  It  is  clear  that  Lord 
Coke,  in  his  note  tp  the  cas^,  considers  '^  inhabitants" 
and  '^  resiants*'  as  synonymous  terms,  and  in  Com.  Dig. 
tit.  Jjcet.  M.  6;  that  case  iscited  to  shew,  that  the  leet  may 
prescribe  to  elect  one  of  the  tenants  constable.  Jeffrey^s 
case  regards  only  a  church  rate,  and  the  only  question 
wiMSt^  whetfier  the  party  was  liable  to  be  assessed  to  the 
church  rate  though  not  an  inhabitant,  and  he  was  held 
li^JUe  upon  a  totally  different  ground  from  that  on  which 
this  case  must  rest,  namely,  that  having  property  in  the 
parish,  he  was  liable  to  pay  a  church  rate  in  respect  of 
s^ch  property.  It  does  not  necessarily  follow,  that  he 
^ould  also  be  liable  to  serve  the  office  of  constable ;  for 
a  i^ai^  inay  very  well  be  liable  to  pay  a  pecuniary  bur- 
den, and  yet  not  be  bound  to  serve  a  personal  office^ 
Though  Lord  Coke,  in  his  commentary  on  the  Statute 
of  Bridges.(&),  gives  the  word  ''  inhabitant"  exactly  the 
,sen9^<  whiah  it  is  now  contended  on  the  part  of  the  de^ 

<a)  8  R«p.  38*  (6)  a  Inst.  10%^ 
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iftiS.        fendant  it  otight  to  totve ;  yet  ihete  is  one  part  of  his 
cotnmei^ry  which  could  hardly  be  borne  out  by  any 
rea^nable  intendment  so  as  to  satisfy  a  prosecution  of 
Ai>tA»D.      ^j^  niaiture.     In  the  fitst  place  he  says  with  great  pro- 
priety, "  Ex  vi  termini^  every  person  that  dweUeth  in 
atiy  shire,  riding,  city,  or  town  corporate,  though  he 
hath  but  a  personal  residence,  yet  he  is  said  in  law  to 
be  an  inhabitant,  or  dweller  there,  as  serrants,  8ic.    fie 
then  goes  on  to  say,  *'  ev^  corporation  and  body  pohtic 
residing  in  any  county,  &c.,  6r  having  lands  or  tene- 
ments in  any  shire,  8cc.,  quae  propriis  manibus  et  sump- 
tibus  possident  et  habent,  are  said  to  be  inhabitants 
there  within  the  purview  of  this  statirte/'    Now  it  is 
clear  that  a  body  corporate  could  not  be  said  to  be 
inhabitants  within  the  scope  of  this  indictment.     It  is 
clear  that  their  liability  to  pay  county  rates,  can  only 
attach  in  respect  of  their  occupation  of  lands,  8cc.,  and 
therefore  the  word  *'  inhabitants  '*  cannot  have  the  large 
sense  in  which  it  is  used  on  the  other  side.    As  respects 
the  liability  to  pay  rates  in  respect  of  property,  a  per- 
son may  wiell  be  said  to  be  an  inhabitant,  though  he  does 
not  personally  reside,  and  it  is  in  that  limited,  sense  that 
the  word  must  be  taken,  as  put  in  Lord  Coke^i  com- 
thentarjr  on  the  Statute  of  Bridges-.    The  case  of  Rex 
V.  Clapp  rests  on  the  same  footing,  for  there  the  de- 
fendant was  held  liable  to  take  a  parish  apprentice  in 
respect  of  his  property  in  the  parish,  and  so  of  the  case 
of  Rex  V,  Tunstead  and  Happing.    For  the  purpose  of 
the  present  case,  the  word  "  inhabitant'*  must  be  taken 
as  synonymous  with  '^  resiant,''  and  therefore  a  person 
who  is  not  personally  resident  within  a  parish,  is  not 
bound  to  serve  the  office  6t  constable.     This  construc- 
tion will  be  borne  out  by  a  reference  to  the  manner  in 
which  parish  constables  were  originally  chosen.     In 
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Com.  Dig.  tit  Leet^  M^  6,  it  it  aaid  that  the  petit  con-        i825. 

stable  is  an  officer  at  couunon  law.  and  his  election       '-^-^-^ 

The  Kiva 

belongs  to  the  leet,  and  properly  to.  the  homage  there,  v. 

4  Imt.  265.  2  Jon.  212.  1  Sal  176.  As  resiants  A'^^"^- 
only  are  liable  to  do  suit  and  aervice  at  the  leet,  it  follows 
that  resiants  only  can  be  chosen  constables.  In  Hawk. 
P.  C,  B.  2,  c.  10,  8.  12,  it  is  said, ''  It  seems  clear  that 
by  the  common  law,  as  well  as  the  statute  of  Marlbridge^ 
c«  10,  no  man  can  be  obliged  to  suit  any  such  court, 
within  the  precincts  whereof  he  doth  not  reside,  in  re- 
spect of  any  lands  which  he  may  have  within  the  juris- 
diction of  it ;  for  that  no  suit  of  this  kind  is  due  in 
respect  of  the  tenure  of  any  lands,  but  only  in  respect  of 
the  jyersofia/  residence  of  the  party.  And  if  a  man  have 
a  house  which  stands  upon  the  precincts  of  two  leets,  it 
is  said,  that  He  shall  do  his  suit  to  the  court,  within  the 
jurisdiction  of  which  his  bed-chamber  lies  (a).''  This 
is  decisive  to  shew,  that  as  resiants  only  are  bound  to 
attend  the  leet,  and  as  constables  are  to  be  chosen  by 
that  court,  they  must  be  chosen  from  among  the  resiants, 
inasmuch  as  the  court  has  no  jurisdiction  over  other 
persons  than  resiants.  At  common  law,  it  is  said  in  Lord 
Bacon*$  Treatise  on  the  Office  of'  Constable  {b),  that  the 
petit  constables  in  towns  ought  to  be  of  the  better  sort 
of  resiants  in  the  same.  In  Protise's  case(c),  an  at- 
torney of  the  King's  Bench  was  elected  tithing-man  of 
Taunton,  in  which  town  a  custom  was  pretended  to  be, 
'^  that  every  one  shall  be  a  constable  or  tithing-man  ac- 
cording to  their  several  houses,^'  but  the  court  held 
that  this  could  not  be  a  good  custom,  *'  for  then  a 
woman,  being  an  inhabitant  in  one  of  the  said  houses. 


(fl)  -^  Inst.  122.    Dolt.  Sher.  387.        (6)  Bacons  Works,  4  vol.  31 1 . 

(c)  Cro.  Car.  389. 
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I89j^.        it  may  come  to  be  her  course  to  be  caQatable^.rwbkb  llie 
f^^V^ .     l^w  will  not  parmit."    By  the  29  Gao.  2i  cj  26>  a^dot 
V.  for  appoiattng  a  suflScient  number  of  coDfltablea  Cornflii^ 

AoLAKD.  eenrioe  of  the  city  and  liberty  of  Westmim^rf  part,  of 
the  qualification  of  tbe  party  called  upon  to  aenre  the 
office  is,  that  he  diall  be  resident  within  the  city,  and 
liberty.  This  is  a  legislative  recognition  of  ctho  pdnci-^ 
pie  that  no'pesson  is  liable  to  senre  the  office  of  coa* 
stable  unless  he  is  a  resiant  within  the  parish.  If  the- 
mere  posaession  or  oooupation  of  property  in  a  parish  is 
to  entail  the  burden  of  serving  tbe  office  of  ccmstable 
upon  tibe  occupant^  the  principle  might  be  carried  to  an 
unlimited  extent.  Theoccu]^^  ctf  a  warehouse,  cow^ 
died,  or  of , any  minute  interest  in  land  would  be  equally 
liable,  because  he  might  happen  to  fall  within  the  de» 
finition  of  an  inhabitant.  But  such  a  principle  would 
be  pregnant  with  absurdity,  and  lead  to  the  greatest 
inconvenience.  •  Residence  is  essential  to  the  qualifica- 
tion; and  as  this  defendant  is  not  a  resident  inhabitant, 
he  is  cleariy  not  liable. 

ft 

The  case  was  argued  on  a  former  day  in  this  term, 
when  the  court  took  time  to  consider  of  it ;  and  judg* 
ment  was  now  delivered  by 

Abrott,  C.  J. — The  question  in  this  case  is,  whe- 
ther the  defendant  is  legally  liable  to  serve  the  office  of 
constable,  and  the  facts  stated  in  the  special  case  raise 
the  question,  whether  the  occupier  of  a  tenement,  situate 
within  a  parish,, but  not  used  as  a  dwelling-house,  is  an 
inhabitant,  and  as  such  liable  to  serve  this  office.  The 
question  is  the  same,  whether  the  ttoement  consist  of 
house  or  land,  and  whether  its  value  be  more  or  less. 
It  has  been  contended  on  the  part  of  the  prosecution. 
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thtil  t^iieh'iia'oo<fapter  is  an  infaalHtftitt  of  the  parish    .     less: 

Willihi  which  the  tenement  is  situate;  and  for  many 

ptirpo^s*  hef  certainly  is.     Tlie  word  inhabitanty  how-^^ 

eV^r;  like  many  others^  varies  in  'tis  import  according: 

to  the  isnrbject-tmiiltter  to  which  it  is  applied.    For  all 

the  put^ses  of  pecuniary  charge  it  may  be  laid  down, 

that' snch' an  occupier  is  an  inhabitant^  and  therefore 

ihtA  he  is  liftble  to  church  rates^   to  which  all   in*^ 

habitants  are  by  law  to  contribute,  to  the  repairs  of 

highways  by  common  law^  and  to  the  repairs  of  bridges^ 

if  not  by  common  law^  at  least  by  the  statute  22  Hen. 

8,  c.  6.     My  Lord  Co^e,  in  his  commentary  upon  that 

statute  says,  that  the  word  inhabitant  is  the  largest 

word  of  its  kind,  and  that  all  occupiers  are  inhabitants 

within  the  meaning  of  the  statute  :  but  he  adds,  '*  that 

setfants  are  not  within  the  statute  (a).'*    The  poor  laws 

r  dd  not  mention^  because  the  statute  of  Eliz.  contains  ^ 

the  word  occupiers  as  well  as  the  word  inhabitants. 

Bat,  as  was  justly  remarked  on  the  part  of  the  defen- 

danty  in  all  these  cases  the  object  is  to  raise  a  sum  of 

money  by  the  assessment  of  the  property  within  the 

parish;  and  for  the  purpose  of  that  assessment  it  is 

perfectly  immaterial  whether  the  occupier  is  a  resident 

within  the  parish  or  not:    consequently,  for  such  a 

purpose  a  non-resident  occupier  may  fairly  enough  be 

deemed  an  inhabitant,  where  that  word  happens  to  be 

the  only  mode  of  description  applied  to  the  individuals 

who  are  to  bear  the  burden.    The  office  of  constable  is 

of  a  very  different  character.     It  is  a  personal,  not.  a 

pecuniary  office,  and  must  be  performed  by  personal 

attendance  within  the  parish.     The  personal  presence 

of  the  constable  is  indispensable,  for  he  is  presumed  to 

be  known  to  all  the  inhabitants  of  the  parish,  and  they 

(a)  2  Inst.  r02. 
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ia2$>.        are  M  bound  to  obey  his  orders,  and  to  aid  and  assUt 
him,  whenever  called  upon,  in  the  exercise  of  his  lawful 
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V.  authority.     In  ancient  times^  constables  were  appcnnted 

at  the  leet  or  view  of  fiank*pledgey  and  in  aome  places 
they  are  so  still ;  though  since  the  disuse  of  that  coart 
other  modes  of  appointment  hare  been  introduced^  and 
adopted  pretty  generally.  Now  the  view  of  frank- 
pledge, is  a  view  of  the  resiants  within  the  leet«  and  is 
spoken  of  as  such  in  almost  all  books.  In  ailing  a 
prescription  for  a  leet,  the  regular  form  is  to  describe  it 
as  a  view  of  frank-pledge  of  all  the  inhabitants  and 
resiants  within  the  parish ;  and  even  where  the  word 
inhabitant  only  is  used^  as  in  Griesley's  case  (a),  it  is  evi- 
dently used  in  the  sense  of  resiant.  The  statute  of 
Marlbridge  (b)^  speaking  of  the  sheriff's  toums,  enacts, 
that  those  who  have  tenements  in  diverse  hundreds  need 
not  attend  the  toums,  except  in  the  bailiwicks  wherein 
they  are  conversant ;  and  my  Lord  Coke,  in  his  com- 
mentary thereon  (c)  says,  if  a  man  hath  a  house  within 
two  leetsy  he  shall  be  taken  to  be  conversant  where  his 
is.''  That  is  a  direct  authority  for  saying  that  an  inha- 
bitant, with  reference  to  the  view  of  frank-pledge,  does 
not  mean  an  occupier ;  nor  can  the  wotd,  indeed,  have 
that  meaning;  for  all  males  above  the  age  of  twelve 
years  were  bound  to  attend  and  do  suit  and  service, 
many  of  whom  could  not  possibly  be  occupiers,  and  if 
occupiers,  as  such,  were  not  members  of  the  leet, 
nor  bound  to  do  suit  and  service  there,  it  seems  to 
follow,  necessarily,  that  the  court  could  not  compel  them 
to  sorve  this  office.  But,  it  has  been  said,  a  non-resi- 
dent occupier  may  be  appointed  to  this  office,  because 
he  may  serve  it  by  deputy.  I  do  not  know  that  the 
appointee  can  make  a  deputy  of  his  own  right,  without 

(a)  8  Rep.  76.  (h)  c.  10.  (c)  2  Inst.  122. 
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the  sanction  of  some  higher  authority.    Bat,  eren  if  he        1825. 
ean,  it  by  no  means  follows  that  he  is  compellable  to     twk^^ 
serve  an  office  which  in  its  rery  nature  requires  perso*       ^   v. 
nal  servioes,  especially  when  no  necessity  for  an  ap- 
pointment is  shewn  to  exist.      We  are  therrfore  of 
opinion,  that  the  verdict  found  at  the  trial  was  wrong, 
and  must  be  set  aside,  and  a  verdict  entered  for  the 
defendant. 

Judgment  for  the  defendant. 


The  King  v.  The  Inhabitants  of  Caversham.         Wednesday^ 

B  November  16. 

Y  an  order  of  two  justices,  Anne  the  wife  of  John      Taking  a 

Dight,  (a  prisoner  under  confinement  in  Reading  gaol),  ^JJ*^^®^'*  ^^* 
and  their  seven  children,  were  removed  from  St.  Mary,  freehold,  in  an 
in  Reading,  to  Caversham,  in  the  county  of  Oxford.  j^°^  place™"' 
On  appeal,  the  sessions  confirmed  the  order,  subject  which  the  pan- 
to the  opinion  of  this  Court,  on  the  following  case : —  o^iy  on  Ae^** 
In  the  year  1817,  the  pauper's  husband  occupied  a  J^wket  days, 

•        1  'loA  7  PI  ,      ^^*  ®*  which 

tenement  in  the  parish  of  Laversham,  of  the  yearly  he  has  the  ex- 
value  of  91,  195.  paying  rent  after  that  rate,  upon  which  ^^^}^^  V^^ 

t-^  '^    ^=>  'I  session  on 

he  resided  three  quarters  of  a  year.     During  the  time  those  days,  is, 
he  so  occupied  this  tenement,  he  agreed,  being  a  butcher  JngToTetUe  on 
by  trade,  with  the  collector  of  the  tolls  of  Reading  a  tenement 
market,  for  the  occupation  of  one  of  the  several  stalls,  meaning  of  the 
in  the  market,  for  which  he  was  to  pay  2s.  6d.  per  week.  J^  ^^^  ^- 
The  stall  used  by  the  pauper's  husband,  under   this  but  he  can  be 
agreement,  was  like  the  others,  a  permanent  building,  an'occupler o* 
famished  with  a  door  capable  of  being  locked,  and  the  the  market 
key  was  always  in  his  possession,  but  he  had  a  right  of  and  therefore 

where  the  pau- 
per occupied  such  a  stall  for  98  market  days  during  a  period  of  four  months : — Held 
that  he  gained  no  settlement. 


^d 
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access  to. the  stall  only  on  Wednesdays  aqu}  iSa^ur4^s» 
being  market  days.  At  each  extremity,  of  the  mairjLft 
are  iron  gates,  which  are  closed  and  locked^  e;^cept*w 
'Wednesdays  and  Saturdays ^  and  when  locked; .  pppdodA 
all  access  to  the  stalls,  except  by  permission  of  t}ie  col«' 
lector,  which  was  occasionally  granted  to  the  pA.uper*9 
husband.  He  continued  to  use  the  stall  from  the  1st  of 
November,  1817,  to  the  14t|i  of  March,  1818,  paying 
the  2«v  6d.  at  the  end. of  each  week,  or  fortnight,  ac- 
cording to  conveniencci  and  occupying  at  the  same  time 
the  tenement  of  Caversham.  The  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  court,  upon  the 
question,  whether  the  renting  and  occupation  of  the 
stall,  in  the  manner  and  during  the  period  aforesaid,  was 
such  a  renting  of  a  tenement  for  40  days,  as  might  be 
coupled  with  the  other  tenement,  at  9/.  I9s,  so  as  to  con- 
fer a  settlement  in  the  parish  of  Caversham. 


Talfourd,  in  support  of  the  order  of  sessions.  There 
are  two  points  for  the  consideration  of  the  Court  j  first, 
whether  the  stall  described  in  the  case  is  a  tenement ; 
and  second,  whether  assuming  it  to  be  a  tenement,  there 
has  been  an  occupation  of  it  for  40  days,  so  as  to  con- 
fer a  settlement  when  coupled  with  the  other  tenement 
of  9/.  Ids.  First,  the  stall  was  affixed  to  the.ireehold, 
as  a  permanent  building,  having  a  door,  and  capable  of 
being  fastened  with  lock  and  key,  to  the  e:|D(dusion  of 
all  other  persons,  and  therefore  it  possessed  all  the  cha- 
racteristics of  a  separate  tenement,  necessary,  to  confer 
a  sel^ement.  This  case  bears  no  analogy  to  Rex  y. 
Dodderhill  (a),  where  the  pauper  had  a  license  to  wprk 
in  a  mill,  at  any  two  pointing  places  he  chose,  in  a  par- 

(a)  8  T  R.  449. 
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ticatar  part  of  the  btiildmg.    That  was  toerely  <Jie  case         1825. 
bf  ttto  occupation:  of  personal  property,  no  way  connected    ^^T"^^^ 
with  any  part  of  the  freehold.'    This  case  also  difiers  v. 

from  Rexr,  Hammersmith  {a),  where  the  pauper  rented  ikhabitakto 
the  grinding  of  so  many  loads  of  com.     Secondly,  if  of 

CAVERSHAlf. 

thete  be  nothing  in  the  nature  of  the  building  which  , 

negatives  the  definition  of  a  tenement,  there  has  been 
such  an  occupation  as  will  confer  a  settlement.  It  will 
be  said  on  the  other  side,  that  the  pauper's  husband  had 
the  occupation  of  the  stall  only  on  the  market  days, 
between  the  1st  of  November  and  the  14th  of  March, 
and  consequently,  as  they  amounted  only  to  38,  there 
was  not  a  sufficient  occupation  to  satisfy  the  words  of 
the  statute  13  and  14  Car.  2.  But  it  is  clear  that  he 
had  the  exclusive  enjoyment  of  the  tenement,  such  as  it 
was.  He  kept  the  key,  and  had  such  a  possession  as 
would  have  enabled  him  to  maintain  trespass ;  and 
though  he  did  not  actually  use  the  stall  more  than  twice 
a  week,  still  he  must  be  considered  as  being  in  the  oc- 
cupation during  the  whole  interval  between  the  1st  of 
November  and  the  14th  of  March.  Upon  this  part  of 
the  argument  he  cited  Rex  v.  Stoke  (b),  and  Rex  v. 
Seamer  (c). 

Bolland  and  Shepherd  contr^.  First,  it  cannot  be 
said  that  here  was  an  occupation  of  the  tenement  for  40 
days.  The  case  finds  expressly  that  the  pauper  had  ac«- 
cess  to  the  stall  only  on  market  days,  which  amounted 
only  to  38,  during  the  period  in  question.  In  the  inter- 
vals, the  market  place  was  locked  up  by  the  toll-col- 
lector,  who  kept  the  key  and  excluded   the  pauper, 

(a)  8  T.  R.  450,  n.  (6)  2  T.  R.  45 1 . 

(c)  6  T.  R.  554; 
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1825.  except  on  those  days^  and  therefore  there  is  no  pretence 

r^i^'  for  saying  that  he  had  the  exclusiye  occvpadoa  from 

V.  the  1st  of  NovenAer  to  the  16th  of  March.    At  all 

_      1^^  events,  there  must  be  a  continuous  residence  for  40  suc- 

Inhabitants.  '  ... 

of  cessive  days ;  a  virtual  residence  is  not  sufficient.    This 

AVEB89AM.  jg  ^^  construction  to  be  put  on  the  statute  13  and  14 
Car.  2,  8.  1,  and  1  Jac.  2,  c.  17^  and  therefore^.on  this 
ground  alone,  the  settlement  must  be  negatived.  But 
secondly,  it  cannot  be  said  that  the  pauper  came  to 
settle  upon  this  as  ,a  tenement  within  the  meaning  of 
the  statute.  The  corporation  of  Reading  having  built 
a  market  place,  for  the  exposure  of  various  com* 
modities  to  sale/ allow  the  pauper's  husband  the  privi- 
lege of  occupying  a  stall  on  the  market  days,  paying  so 
much  a  week,  but  he  is  denied  all  access  to  the  stall  on 
other  days.  There  is  no  demise  to  him  of  a  tenement. 
The  collector  of  the  tolls  had  no  right  to  let  the  stall  to 
him  as  a  tenement*  His  occupation  is  solely  under  a 
liceiise  to  expose  his  meat  in  the  market  for  sale,  paying 
a  weekly  toll  for  his  standing.  It  might  as  well  be  said 
that  the  use  of  an  opera  box  two  nights  in  the  week,  to 
the  exclusion  of  other  persons  during  the  remainder  of 
the  week,  would  be  coming  to  settle  upon  a  tenement 
within  the  meaning  of  the  13  and  14  Car,  2. 

Abbott,  C.  J., — ^Admitting  this  to  be  a  hiring  of 
a  tenement,  still  I  think  it  can  only  be  considered  as  a 
hiring  for  the  market  days,  and  therefore  as  the  pauper's 
husband  did  not  occupy  during  40  market  days,  I  am 
of  opii^on  that  no  settlement  was  gained. 

Bayley,  J. — I  think  the  stall  must  be  considered  as 
a  tenement  within  the  13  and  14  Car.  2,  but  there 
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being  an  occupation  for  38  days  only^  no  settlement         1825. 
coald  be  gained  under  the  ciroumstances  stated  in  the     ThTKiFG 

case.  V. 

The 
Inhabitants 

LiTTLBDALE,  J.,  coucurred  («).  ^      of 

Caversham. 

Order  of  Sessions  quashed. 


(a)  Hohroyd  J.,  was  in  the  Bail  Court. 


The  King  v.  The  Justices  of  Leicester.  Monday 

— ^  November  28. 

1  HIS  was  a  rule  calling  upon  the  defendants  to  shew      Mandamus 
cause  why  a  writ  of  mandamus  should  not  issue  di-  tices*and  the^' 
rected  to  them  and  to  the  clerk  of  the  peace  for  the  bo*  clerk  of  the 
rough  of  Leicester,  commanding  them  to  permit  the  rough, to  per-' 

parishioner  of  the  parish  of  Saint  Martin  in  the  said  ™^*  ^®  ,*"or- 
\  X.  !•    1  11-^  °®y  0°  behalf 

borough,  or  any  of  them,  to  inspect  and  take  copies  of  of  certain  per- 

all  orders  of  sessions,  rates,  and  other  proceedings  of  the  tore  to  the"^'*' 

general  quarter  sessions  of  the  said  borough,  relative  to  county  rate, 

rates  imposed  upon  the  said  parishioners  by  the  justices  and  ts^^co- 

of  the  said  borough,  or  to  which  they  were  contributory,  pies  of  the  last 

two  rates  made 

and  all  accounts  and  documents  relating  thereto.     The  for  the  bo- 
affidavits  upon  which  the  rule  was  obtained  set  forth,  in  '^^^gb,  and  all 
*^  ^  ordere  made 

substance,  the  following  facts:   that  the  rates  had  of  for  the  expen- 
late  become  extremely  burdensome  to  the  inhabitants  of  J^^  ^^^  ^^ 
the  borough ;  that  an  abstract  of  the  treasurer's  receipts  several  orders 
and  disbursements  had  of  late  been  pubhshed  annually,  ^ade  thereon 
but  did  not  aflford   full  and  sufficient  information  to  and  all  other 
those  who  contributed  to  the  rates ;  and  the  deponents  anddocuments 
doubted  not,  and  beUemd  that  it  would  upon  due  inves-  relating  there- 
tigation  appear,  that  the  justices  had  levied  upon  the  note  post.) 
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1825.         inhabitants  of  the  borough  larger  sums  lihWn  wew  ne- 

ft^^^^        cessary,  or  warranted  by  law;  that  the  inhabitants)  be- 

V.  ing  desirons  of  obtaining  fuller  and  more  sufficient  in- 

of  Leicester*  formation  respecting  the  purposes  to  which  the  money 

raised  by  the  rates  had  been  appliiBd,  had,  by  one  Sa- 
muel MHes,  their  attorney  in  that  behalf^  made  apphca- 
tion  to  the  justices  assembled  in  quarter  sessions,  to  be 
permitted  to  inspect  and  take  copies  of  all  such  orders 
of  sessions;  rates^  and  other  proceedings^  and  all  ac- 
counts and  documents  relating  thereto,  but  that  such 
application  was  refused;  and  that  at  the  time  of  making 
such  application  the  said  Samuel  Miles  had  stated  to 
the  justices  so  assembled  in  quarter  sessions,  that  the 
said  application  was  made  solely  for  the  purpose  of 
obtaining  a  judicial  decision  upon  the  question, 
whether  tiie  inhabitants  were  or  were  not  entitled  to 
^uch  inspection.  The  affidavits  in  answer  to  the  role 
stat^,  that  an  abstract  of  all  the  treasurer's'  recfeipts 
and  diisbursements  had  been  duly  publiished  yearly  and 
every  yeat,  in  a  public  newspaper  (therein  described) 
pursuant  to  the  statute  55  Geo.  3,  c.  51,  e.  18,  and  6et 
out  the  abstracts  so  published  for  the  last  two  preced- 
ing years.    This  rale  was  obtained  in  Easter  term  last 

" ;  J. 

Scarlett,  Tindal,  and  Goulburriy  now  shewed  cause. 
The  justices  assembled  in  quarter  sessions,^  had  a  tfia- 
•creticmary  power  to  grant  or  refuse  this'applibation:  No 
grounds  were  laid  before  them  to  induce  them  to  grant 
it,  therefore  they  were  justified  in  refusing  it.  Sfo 
grounds  are  laid  before  this  Court,  either  for  the  origi- 
nal application,  or  for  this  motion,  for  ibhe  affidavits  do 
not  allege  any  specific  misapplication  of  the  funds,  but 
merely  state  that  the  deponents  "  doubt  not  and  be- 
lieve/' that  upon  investigation  it  will  appear  that  tome 
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such  misa^lication  has  been  made.  l4^bbott,  C  J.  The         1835. 
affidcivits  are  certai^ily  somewhat  loose,  and  the  object     Th**|^^ 
pf  the  ni}e  rather  indefinite].   Neither  is  this  applicatioh  v. 

warranted  in  point  of  law,  for  the  right  now  claimed  by  ^f  tEic^EsxER. 
tbese  parishioners  is  not  given  them  by  any  one  of  the 
statutes  upon  the  subject.  The  12  Geo.  2,  c.  29,  em- 
powers the  justices  at  quarter  sessions  to  make  the 
rates,  and  to  direct  the  treasurer  to  pay  over  the  money 
to  nich  persons  as  they  shall  select,  and  enacts^  (in 
section  8),  that  the  accounts  of  the  treasurer,  after 
they  have  been  audited  and  passed,  shall  be  deposited 
with  the  clerk  of  the  peace,  "  to  be  from  time  to  time  > 
inspected,"  not  by  the  parishioners^  but  *'  by  the  said 
justipes,  or  any  of  them.''  If  the  legislature  had  in- 
tended to  vest  the  right  of  inspection  in  the  parishion- 
ers, they  would  have  used  clear  and  express  words  for 
th^.t,  purpose,  as  in  section  14  of  the  same  act,  which 
provides^  ^'  that  all  contracts  mad^  for  repairing  public 
bridges,  and  other  public  works,  shall,  wi^h  all  orders 
relating  ^thereto,  be  entered  in  a  book,  to  be  kept  by  the 
clerk  of  the  peace,  or  town  clerk,  among  the  recofds,  to 
be  inspected  by  any  justice,  and  by  any  person  employed 
by  any  contribtUor  to  the  purposes  of  this  act.*'  Again, 
the  17  Geo,  2,  c.  3,  s.  2,  which  gives  to  every  rated  in- 
habitapt  the^  right  of  inspecting  poor's  rates,  uses  ex- 
press a^d  unequivocal  words  for.  that  purpose.  Besides, 
tlie  65  Geo-  3>  c.  51,  provides  a  mode  of  infprming^the 
p^rishionexs  as  to  the  application  of  the  public  funds, 
\fhich  would  be  perfectly  unnecessary  if  they  had  before 
P^>sse88ed  th^  right  of  inspection  now  claimed;  for  it 
enacts,  (in  section  18),  that  once  in  every  year  an  ab- 
stract of  all  the  treasurer's  receipts  and  disbursement, 
signed  by  the  justices  who  have  audited  the  same,  shiJl 
be  published  in  a  public  local  newspaper;  and  the  affi- 

VOL.  III.  2  H 
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1825.         davits  in  answer  to  this  rule^  shew  that  this  enactment 

ttT^tT^       has  been  constantly  complied  with  in  this  borough. 

V,  GrieTOus  inconveniences,  and  endless  litigation,  would 

of  Leicester^  ^  ^^^  necessary  consequences  of  transferring  the  right 

of  inspection  from  the  justices  at  sessions  to  the  contri- 
butors at  large ;  and  no  good  can  possibly  result  from 
it :  because  if  the  parishioners  conceive  themselves  ag- 
grieved by  the  rate,  the  12  Geo.  2,  c.  29,  s.  12,  gives 
them  an  appeal  through  their  churchwardens  and  over- 
seers, which  is  at  once  a  proper  and  efficient  remedy  for 
any  such  grievance. 

Copley,  A.  G.,  contrsL.  The  money  levied  upon  the 
inhabitants  is  to  be  applied  to  certain  specific  purposes, 
and  every  rated  inhabitant  has  a  right  to  know  whethcf 
it  has  been  so  applied  or  not.  The  abstracts  published 
in  the  newspaper,  and  set  forth  upon  the  affidavits,  are 
far  too  loose '  and  unsatisfactory  to  afford  them  such 
information,  therefore  they  are  entitled  to  inspect  and 
take  copies  of  the  rates  themselves,  and  of  all  orders  for 
the  payment  of  money  out  of  them.  Such  orders,  if 
illegal,  are  removeable  into  this  Court  by  certiorari ;  but 
how  can  the  inhabitants  ascertain  whether  they  are  legal 
or  not,  unless  they  have  the  power  of  inspecting  both 
them  and  the  rates  with  reference  to  which  they  are 
made?  The  right  of  appeal  given  by  s.  12  of  the  12 
Geo.  2,  c.  29,  is  no  answer  to  this  application,  for  it  has 
no  bearing  whatever  upon  orders  of  sessions  made  for  the 
payment  of  money  out  of  the  rates ;  it  applies  exclusively 
to  the  rates  themselves  and  to  cases  in  which  parishion«- 
ers  consider  themselves  aggrieved  by  the  mode  in  which 
the  rates  are  assessed.     (Here  the  Court  stopped  him.) 

Abbott,  C.  J. — ^The  terms  of  the  present  rule  are,  as 
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I  have  before  observed^  far  too  loose  and  indefinite^  but         i825. 

we  have  authority  to  mould  them  so  as  to  meet  what     Jif^i^^ 

;      1      .       .        /.  1  X  TheKiiro 

appears  to  us  to  be  the  justice  of  the  case.     Let  a  man-  v. 

damus  issue,  directed  to  the  justices  at  sessions  and  to  ^^  ^^"t^r 

the  clerk  of  the  peace,  to  permit  Samuel  Miles,  as  the 

attorney  on  behalf  of  the  parishioners,  to  inspect  and 

take  copies  of  the  last  two  rates  made  for  the  borough, 

and  of  all  orders  made  for  the  expenditure  of  the  same^ 

and  of  the  several  orders  of  sessions  made  thereon^  and 

of  all  other  proceedings  and  documents  relating  thereto. 

*A  mandamus  in  those  terms  will  satisfy  the  justice  of 

the  case,  and  therefore  let  the  rule  for  a  mandamus  in 

those  terms  be  made  absolute. 

The  other  judges  concurred. 

Rule  absolute  accordingly  (a). 

(a)  A  fonner  rule  had  been  obtained  in  this  case,  in  tenns  similar  Handamas  to 
to  those  of  the  above,  and  upon  affidavits  disclosing  similar  fects,  !^l  c°erk  orthe 
except  that  the  application  for  permission  to  inspect  the  rates,  &c.,    P®*<^«  ^^  *  *>o- 

*^         ,         ,  ,  i      5,       ,  .      .     ^  ..    /  roagh,  to  permit 

was  Stated  to  have  been  made  ''  by  the  authorized  agent  of  the  pa-  the  attorney  on 

rishioners,  to  the  said  justices  and  clerk  of  the  peace,"  not  stating  it  perioM/contriim. 

was  made  to  the  said  justices  in  quarter  sessions  assembled.  J.®[J  ^  «Jo*in**°"T 

Upon  shewing  cause  asainst  that  rule,  a  preliminary  objection  was  ^od  take  copies 

,1  1.     .•       1-   J   t^  J     X     *u      •    -J-  1.1    J     oftlielaattwo 

taken,  that  no  apphcation  had  been  made  to  the  justices  assembled  rates  made  for 
in  quarter  sessions  for  permission  to  inspect  the  rates,  &c. ;  and  it  l^d^aiV^ofdirs 
was  contended,  that  until  such  application  had  been  made  and  re-    ™**lf.  '®'"  '^®  .**" 

'  * '^  .  penditure  of  the 

fused,  the  motion  for  a  mandamus  could  not  be  entertamed.  same,  and  the  se. 

The  Court,  after  argument,  said  it  was  quite  clear  that  a  manda-  sessions  made 

mus  could  not  issue  without  a  previous  application  to,  and  refusal  SSerp^^dings 

by  the  court  of  quarter  sessions,  and  upon  that  groimd  discharged  **"*  documents  ^^ 

th&nile.  does  not  lie  till* 

after  application 
for  snch  inspection 
made  to  and  re- 
fused by  the  Jus- 
tices cuaembled  in 
quarter  m$aion$. 
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132^. 


The  Court 
will  not  grant 
a  mandamus 
to  churchwar- 
dens to  allow 
an  inspection 
of  their  ac- 
counts, under 
17  Geo.  2,  c. 
38, 8.  ly  unless 
the  applicant 
states  some 
public  ground 
lor  desiring 
such  inspec- 
tion. 

S.  14  of  the 
act,  which  im- 
poses a  pe- 
nalty upon 
churchwar- 
dens wrong- 
iuUy  refusing 
an  inspection 
is  no  answer 
to  the  appli- 
cation. 


The  King  r.  Clear  and  another. 

X  HIS  was  a  rule  calling  upon  the  defendants,  church- 
wardens of  the  parish  of  Billinghurst,  in  the  county  of 
Sussex,  to  shew  cause  why  a  writ  of  mandamus  should 
not  issue  directed  to  them,  and  commanding  them  to 
permit  J.  Puttocky  an  inhabitant  of  the  parish,  assessed 
to  the  relief  of  the  poor,  from  time  to  time,  and  at  all 
reasonable  times,  to  inspect  the  accounts  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  for  the 
years  ending  at  Lady-day^  1821, 1822, 1823,  and  1824, 
respectively,  upon  making  the  payments,  &c.,  required 
by  the  statute  17  Geo.  2,  c.  38;  and  it  was  obtained 
upon  an  affidavit  of  J.  Puttock,  stating,  that  he  had 
repeatedly  applied  for  leave  to  inspect  the  accounts, 
and  had  tendered  the  necessary  payments^  but  had 
constantly  been  refused :  but  he  did  not  state  that  he 
had  any  or  what  reason  for  wishing  to  inspect  the 
accounts. 

*  Brodrick  shewed  cause.  In  order  to  support  this 
rule,  the  applicant  must  establish  two  propositions :  first, 
that  he  has  a  specific  legal  right ;  and,  second,  that  he 
has  no  specific  legal  remedy.  The  right  depends  upon 
the  17  Geo.  2,  c.  38,  s.  1,  and  this  party  is  not  within 
the  operation  of  that  clause.  He  does  not  demand  an 
inspection  of  the  accounts  for  the  year  ending  at  Lady- 
day  y  1825,  and  he  has  no  right  to  demand  an  inspection 
of  the  accounts  of  prior  years ;  for  the  act  directs  that 
the  accounts  shall  "  yearly,  and  every  year,  be  entered 
in  books,"  and  that  *'  the  said  books  shq.ll  be  carefully 
preserved,'*  and  that  the  parish  officers  shall  "  permit 
any  person  assessed  to  inspect  the  same:"  clearly  limit- 
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ing  the  right  of  inspection  to  the  accounts  of  the  year'         i825. 
last  past.    Again,  the  only  object  of  allowing  the  inspec- 
tion is  to  give  the  party  an  opportunity  to  appeal;  and  v. 
in  this  case  the  time  for  appeaUng  had  expired  with    jm?!]^'*^^^^ 
respect  to  all  the  accounts,  except  those  for-  the  year 
ending  at  Lady-day,  1826.    Secondly,  this  party  had 
a  remedy  under  s.  14,   of  the  act,  which  imposes  a 
penalty  upon  any  churchwarden  or  overseer  who  shall 
neglect  or  refuse  to  obey  and  perform  the  several  orders 
and  directions  of  the  act,  or  any  of  them«    This  party 
therefore  fails  in  establishing  either  of  the  propositions 
necessary  to  entitle  him  to  ask  for  a  mandamus,  and 
therefore  the  Court  have  no  jurisdiction  to  grant  it. 
Rex  V.  Clapham  (a),  and  Rex  v.  Bletshow  (6),  will  be 
cited  on  the  other  side,  but  they  are  distinguishable 
from  the  present  case,  for  in  both  those  cases  the  ap- 
plication was  by  parish  officers  against  their  prede- 
cessors ;  but  even  if  the  Court  should  think  that  upon 
the  authority  of  those  cases  they  have  jurisdiction  here, 
stiU  as  the  party  has  not  thought  proper  to  state  any 
ground  or  reason  for  the  inspection,  the  Court  will  not 
interfere  to  enable  him  to  obtain  it. 

liong,  contra.  The  preamble  of  the  17  Geo.  2,  c.  38, 
shews  that  its  application  was  intended  to  be  general. 
It  states  that  by  reason  of  defects  in  the  43  Eliz.  c.  2, 
the  money  raised  for  the  relief  of  the  poor  was  liable  to 
be  misapplied,  and  for  remedy  thereof,  enacts  that 
churchwardens  and  overseers  shall  deliver  to  their  suc- 
cessors their  books  of  accounts,  and  that  every  person 
assessed,  or  liable  to  be  assessed,  shall  be  permitted  to 
inspect  them,  at  all  seasonable  times.  There  are  no 
words  which  limit  the  right  of  inspection  to  the  last, 

(a)  1  Wilson,  305.  (6)  1,  Bott,  300. 
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1S35.        or  to  any  particular  year,  or  which  shew  that  the  object 
J^^'      of  the  inspection  was  confined  to  the  purpose  of  appeal- 
V.  ing.    This  is  a  remedial  act,  and  must  be  construed 

and  anotibei.  ^iherally.  Rex  v.  Clapham  is  a  decisive  authority  in 
favour  of  this  application.  There  the  Court  granted  a 
mandamus  to  compel  the  former  overseer  to  deliver  the 
books  of  poor  rates  to  his  successor,  and  said,  ^'  they 
are  pnbhc  books,  and  ought  to  be  delivered  over  by  one 
overseer  to  another,  that  all  the  parishioners  may  have 
access  to  them,  and  the  overseer  and  churchwarden 
for  the  time  being  ought  to  have  the  custody  thereof." 
Hex  V.  Bktshow  is  a  similar  case.  The  14th  section 
is  no  answer  to  this  rule,  because  the  penalty  there  im- 
posed is  given,  not  to  the  party  aggrieved,  but  to  the 
churchwarden  or  overseer  for  the  use  of  the  poor;  that, 
therefore,  is  no  remedy,  and  does  not  at  all  affect  the 
question.  It  is  no  objection  that  the  party  has  not 
stated  for  what  purpose  he  desires  the  inspection  for, 
the  statute  does  not  confine  the  inspection  to  any  spe- 
cific purpose,  but  gives  every  parishioner  a  general  right 
to  examine  the  accounts  for  his  own  satisfaction. 

Bayle Y,  J. — I  am  clearly  of  opinion  that  the  statute 
17  Geo.  2,  c.  38,  does  not  give  parishioners  a  general 
right  of  inspecting  the  accounts,  but  that  it  gives  a 
limited  right  of  inspection  for  the  remedy  of  the  evils 
mentioned  in  the  preamble,  and  for  that  only.  It  seems 
to  me,  therefore,  that  the  person  making  such  an  ap- 
plication as  the  present,  is  bound  to  shew  the  purpose 
for  which  he  desires  the  iuspection,  and  that  his  purpose 
is  one  connected  with  the  general  interests  of  the  parish, 
and  not  arising  out  of  his  own  personal  convenience  or . 
caprice.  Here  no  purpose  whatever  is  stated,  and  upon 
that  ground  I  think  this  rule  must  be  discharged.  With 
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respect  to  the  14th  section,  I  think  it  right  to  add,  that 
it  famishes  no  answer  to  this  application ;  the  penalty     ^*^  ^'^^ 
is  not  giyen  as  a  compensation  to  the  party  aggrieved.       Clear 
but  is  impoited  as  a  punishment  upon  the  parish  officer  ^    ^^  ^^' 
offending :  and  if  it  can  be  called  a  remedy  at  all,  it 
is  cumulative,  and  does  not  interfere  with  the  real 
remedy  provided,  namely,  the  inspection  of  the  ac- 
counts. 

HoLROYD,  J. — I  am  also  of  opinion  that  this  party 
has  not  brought  before  the  Court  any  sufficient  ground 
for  their  granting  him  the  writ  for  which  he  asks.  Lord 
Chief  Baron  Comyns  says  (a),  that  the  writ  of  manda- 
mus is  granted  to  prevent  failure  of  justice,  and  for  the 
execution  of  the  common  law,  or  of  a  statute,  or  of  the 
king's  charter;  but  not  as  a  private  remedy  to  the  party. 
This  appUcant  has  not  brought  himdelf  within  that  rule, 
because  he  has  not  stated  the  purpose  for  which  he  de- 
sires to  inspect  the  books.  A  mandamus  cannot  be 
granted  to  enforce  a  mere  private  right,  and  this  per- 
son's right  of  inspection,  as  a  parishioner,  is  a  mere 
private  right.  Undoubtedly  the  penalty  imposed  by  the 
14th  section  is  not  such  a  specific  legal  remedy  as  would 
prevent  oar  interfering,  but  the  party  must  shew  some 
ground  for  the  application,  and  that  ground  must  be  of 
a  public  nature :  and  as  he  has  not  done  that  in  this 
case,  I  think  the  rule  must  be  discharged. 

LiTTLEDALE,  J. — ^Thc  words  of  the  first  section  are 
certainly  general,  but  not  so  general  as  to  entitle  a^ 
parishioner  to  an  inspection  without  having  some  pub- 
he  ground  for  desiring  it.      Personal  convenience  or 
cariosity  is  not  a  sufficient  ground.     Here  no  ground 

(a)  Com.  Dig.  Mandamus  (D). 


442  CASES   IN    fHE   king's    BENCH, 

1825.        whatever  is  stated.     It  cannot  be  for  the  purpose  tof 

j^T^^^      appeal^  because  the  time  for  appeal  has  expired,  and  it 

V  is  difficult  to  imagine  any  other  reasonable  purpose  that 

and  another.   ^^  V^^Y  ^o^^d  have.    The  14th  section  is  no  answtf 

to  this  application^  but  for  the  reasons  already  stated 

the  application  is  clearly  unfounded. 

Rule  dischai^ed^  but  without  costs. 


The  King  v.  the  Justices  of  Somersetshire. 

The  3  Geo.  PuRSUANT  to  a  peremptory  mandamus  from  this 

a'summaiT  re-  Court,  the  justices  at  the  Swnersetshire  Epiphany  ses- 

medy  against  gions  heard  the  appeal  of  Jame$  Tucker  (a)  against  the 

the  hundred,  ^*^                          .                v   /     & 

to  the  extent  decision  of  the  special  petty  sessions  for  the  hundred  m 

•^^^^tain^d"  ^^^^^^^0^^*  1^  the  county  of  Somerset^  dismissing  his 

by  the  unlaw-  application  for  relief  under  the  3  Geo*  4,  c.  33,  s.  2; 

licioushr  burn-  ^^^  found  that  Mr.  Tucker  had  sustained  damage  to 

ing  any  house,  the  amount  of  30/.  by  two  ricks  of  com,  his  jNropeit]r» 

&c., although'  having  been  on  the  4th  November,  1823,  wilfully  con* 

the  injury  be  gu^aed  by  fire,  in  the  parish  ,  of  Yatton,  within  the 

not  committed  •'          '                  ^   , 

by  a  riotous  hundred  of  Wtnterstoke,  m  the  county  of  Sowierset; 

oSs  MsemWy :  ^^  ^'^^y  *1*®^^^<>'®  ordered  and  adjudged  the  said  sum 

and  the  evi-  of  30/.^  together  with  the  costs  incurred  in  that  behalf» 

party  grieved  ^  ^^  P^^^  ^  ^^*  Tucker  by  the  inhabitants  of  die 

IS  admissible  hundred  of  Winterstoke,  subject  to  the  opinion  of  this 

quarter  ses-  Court  upon  the  following  case. 

sions  on  ap- 
peal, as  well 

as  before  the  Two  ricks  of  barley  belonging  to  the  appellant,  were 

^^tr^ses^^ions.  ^^  **^®  ^'S'^*  ^^  ^^^  ^^  ^^  November,  at  Yatton,  in  the 

hundred  of  Winterstoke,  maliciously  set  on  fiie.    The 

(o)  Vide  Rex  v.  Tucker,  ante  vol.  ii.  479. 
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s^ppdiaat  duly  made  complaint,  according  to  ihe  pro- 
visions of  3  Geo.  4,  c.  33,  before  the  magistrates,  as- 
86ittbled  in  a  petty  session,  duly  helcl  within  the  said 
buiidred,  to  recover  damages.    His  complaint  was  there 
dismissed,  upon  the  ground  that  no  riot  or*  tumult  was 
proved  to  have  existed.    Upon  the  trial  of  the  appeal 
against  that  adjudication,  the  appellant  tendered  in  evi- 
dence his  own  examination  taken  on  oath  at  the  petty 
session,  agreeably  to  the  9  Geo.  I,  c.  22,  which  was 
rejected.     The  Court  admitted  the  evidence  of  the  party 
aggrieved  and  of  his  witnesses,  concerning  an  unlawful 
and  malicious  fire,  and  the  amount  of  the  damage  sus- 
tained thereby,  without  any  evidence  of  any  riotous  or 
tamultuotts  assembly,  and  found  that  the  appellant  had 
sustained  damage  by  means  of  an  unlawful  and  ma- 
licious fire,  without  any  riotous  or  tumultuous  assembly, 
atod  made  die  above  order  upon  the  hundred  of  Winter^ 
Hoke.    The  questions  for  the  opinion  of  the  Court  are, 
first,  whether  binder  section  1  of  3  Geo.  4,  c.  33,  it  was 
necessary  to  piove  that  the  damage  had  been  done  by  a 
tomultuous  assembly ;  and  second)  whether  the  evidence 
of  the  party  grieved  was  properly  received  at  the  ses- 
sions.    'If  the  Court  should  be  of  opinion  that  such 
proof  was  uJoi  necessary,  and  that  the  evidence  of  the 
party  grieved  was  properly  received,  the  hundred  was 
liieibla;  but  a  decision  of  either  of  those  questions  the 
other  way  would  relieve  the  hundred  from  liability. 
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C.  F.  Williams,  with  whom  was  Jeremy,  in  support  of 
the  order  of  sessions.  The  first  question  turns  entirely 
upon  the  statutes  9  Geo.  1,  c.  22,  and  3  Geo.  4,  c.  33. 
By  the  former,  (sec.  7),  it  is  perfectly  clear  that  the  ap- 
pellant would  have  had  a  remedy  for  the  injury  he  has 
sustained  by  an  action  against  the  hundred.     But  the 
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latter  statute,  after  reciting  the  expense  and  inconve- 
nience attending  such  actions,  enacts,  that  where  the 
damage  sustained  shall  not  exceed  30/.,  the  right  of 
bringing  such  actions  shall  be  taken  away,  and  that 
the  party  grieved  shall  have,  a  summary  remedy  in  the 
mode  thereinafter  specified.  It  will  be  contended  on 
the  other  side,  that  the  latter  statute  applies  only  to 
cases  where  the  injury  is  committed  by  a  riototu  and 
tumultuous  assembly ;  but  the  old  remedy  is  taken  away 
in  all  cases  of  mischief  done  by  riotous  and  disorderly 
persons,  or  done  unlawfully  and  maliciously  :  the  new 
remedy,  therefore,  must  hare  been  intended  to  be  co- 
extensive with  the  old  one,  because  else  the  party  in  a 
case  like  the  present  would  have  no  remedy  at  all, 
which  certainly  was  not  the  object  of  the  legislature. 
Indeed  the  contrary  is  evident ;  for  the  new  statute  ex- 
pressly refers  to  damages  committed  by  riotous  and 
tumultuous  assemblies,  and  by  unlawful  and  malicious 
offenders  generally,  and  the  preamble  declares  the  ob- 
ject of  the  act  to  be,  not  merely  to  take  away  any  pre- 
existing legal  remedy,  but  to  substitute  another  which 
should  be  equally  beneficial  to  the  party  grieved,  and 
less  expensive  to  the  hundred.  Then,  with  respect  to 
the  second  question,  there  is  no  ground  for  saying  that 
the  evidence  of  the  party  grieved  was  improperly  ad- 
mitted^ for  it  was  admitted  ex  necessitate.  His  written 
examination  was  tendered  and  rejected,  and  then  his 
pai'ol  testimony  became  necessarily  admissible,  for 
vrithout  the  one  or  the  other  the  facts  of  the  case  could 
not  be  ascertained,  and  justice  could  not  have  been 
done.  The  appellant,  therefore,  having  been  examined, 
"  from  necessity,  on  default  of  other  proof  (o),  was  a 
competent  witness.     [Here  the  Court  stopped  him.] 

(a)  Vide  Phil.  £y.  3d  edit.  58,  70,  and  the  cases  there  cited. 
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Barnard  and  Erie  contr^.    The  latter  of  these  sta* 
tutes  is  not  to  be  construed  with  reference  to  the  for- 
mer, which  was  clearly  intended  to  apply  to  injuries 
committed  by  a  number  of  persons  acting  in  concert. 
"  The  9  Geo.  I,  c.  22,  commonly  called  the  Wdltham 
Black  Act/'  is  said  by  Blackstane,  J.,  to  have  been 
"occasioned  by  the  devastations  committed  near  Wal- 
tham,  in  Hampshire,  by  persons  in  disguise,  or  with 
their  faces  blacked,  who  seem  to  have  resembled  the 
Roberdsmen,  or  followers  of  Robert  Hood,  that  in  the 
reign  of  Richard  the  First  committed  great  outrages  on 
the  borders  of  England  and  Scotland  (a).     Every  act 
of  parliament  which  gives  a  remedy  against  the  hun- 
dred, from  the  hue-and-cry  act  downwards,  speaks  of 
injuries  committed  with  violence,  and  by  a  number  of 
persons  acting  in  concert.    The  principle  upon  which 
this  species  of  remedy  was  originally  given,  was  to 
compel  the  inhabitants  of  the  hundred  to  preserve  the 
public  peace;  and  injuries  con^mitted  in  secret,  and 
without  violence,  do  not  seem  to  come  within  that  prin- 
ciple.    If  this  be  so,  there  is  an  obvious  reason  why  the 
legislature  intended  to  confine  the  remedy  given  by  the 
3  Geo,  4,  c.  33,  to  injuries  committed  by  riotous  and  tu- 
multuous assemblies ;  and  upon  any  other  principle  it 
seems  impossible  to  account  for  the  introduction  of  the 
words  *'  riotous  and  tumultuous  assembly  of  persons''  at 
the  close  of  the  first  section  of  that  statute.  But  even  if 
the  general  intention  of  the  legislature  is  doubtful,  it  is 
plain  that  they  have  not  provided  any  remedy  to  meet  this 
particular  case.  .  The  act  imposes  a  bm*den  upon  the 
public,  and  gives  the  justices  at  petty  sessions  an  im- 
portant summary  jurisdiction;  it  must,  therefore,  be 
construed  strictly.    By  section  2,  the  party  injured  is 

(a)  4  BL  Comm.  246. 
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directed  within  a  limited  time  to  give  notice  to  certain 


(C 


persons^  '*of  such  riotous  and  tumultuous  assembly 
haying  taken  place,  and  the  nature  and  amount  of  the 
injury  sustained/'  as  a  preliminary  step ;  but  if  no  such 
assembly  has  taken  place,  the  party  cannot  give  any 
such  notice,  or  take  any  such  preliminary  step ;  conse- 
quently, he  cannot  put  himself  in  a  situation  to  call 
upon  the  hundred  for  relief.  By  section  4,  the  justices 
are  empowered  '^  to  examine  the  party  aggrieved,  and 
his  witnesses,  touching  such  riotous  and  tumultuous 
assembly,  and  the  damage  thereby  sustained,''  and  "if 
'they  find  that  he  has  suffered  any  injury  &y  the  /neam 
aforesaid,  to  make  an  order  of  money  to  be  paid "  to 
him.  Their  power  of  inquiry,  therefore,  is  limited  to 
cases  of  riot,  and  they  can  no  more  examine  into  and 
give  relief  for  an  injury  committed  secretly  in  the  night, 
and  without  violence,  than  they  can  examine  into  a 
highway  robbery,  or. a  burgl^jy.  Secondly^  it  was 
against  all  the  rules  of  evidence  to  admit  the  appellant 
as  a  witness  to  prove  his  own  case.  He  was  a  party 
interested,  and  therefore  an  incompetent  withess  by  the 
common  law,  and  nothing  but  the  authority  of  an  act  of 
parliament  will  render  him  competent.  But  there  was 
no  such  authority,  for  though  the  3  Geo.  4,  c.  33,  does 
render  the  testimony  of  the  party  grieved  admissible  at 
the  petty  session,  it  does  not  extend  that  operation  to 
an  appeal.  Neither  was  he  admissible  as  a  witness  ei 
necessitate  rei,  for  the  nature  of  the  injury  complained 
of  did  not  necessarily  leave  the  facts  of  the  case  excla- 
sively  within  his  own  knowledge,  and  therefore  he  might, 
and  i^  ^^f  ^^^  bound  to  have  proved  his  case  by  the  evi- 
dence of  disinterested  individilals,  and  not  by  his  own. 


Bay  LEY,  J. — ^^It  must  be  admitted  that  there  is  some 
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inaccuracy  in  the  3  Geo.  4,  c.  33^  and  an  omission  to 
provide  in  express  terms  for  the  case  now  under  consi- 
deration ;  but,  looking  at  the  act  as  a  whole,  and  keep- 
ing in  view  the  evident  object  of  the  legislature  in 
passing  it,  I  am  clearly  of  opinion  that  the  party  grieved 
in  this  case  has  a  remedy  against  the  hundred,  and  that 
his  evidence  was  properly  received  at  the  sessions. 
This  act  does  not  profess  to  take  away  any  pre-existing 
remedy ;  its  avowed  object  is  merely  to  substitute  in 
certaip  cases  a  new  mode  of  relief  for  the  old  one. .  The 
preamble  recites  seven  acts  of  parliament.  Of  six  of 
them  it  speaks  as  relating  to  offences  committed  by 
riotous  and  tumultuous  assemblies ;  but  when  it  speaks 
pf  the  9  Geo.  1,  c.  22,  as  relating  to  the  offence  in  ques- 
tion, it  drops  that  expression  and  proceeds  thus : — ''And 
whereas  great  expenses  are  incurred  in  recovering  a 
compensation  for  small  damages,  by  proceeding  under 
actions  at  law,  in  compliance  with  the  directions  of  the 
said  statutes,  the  costs  greatly  exceeding  in  many  in- 
stances the  amount  of  the  damages.  And  whereas  for 
the  relief  of  the  inhabitants  of  the  several  cities.  See,  in 
which  such  mischief  may  be  done  by  riotous  or  disor- 
derly persons,  or  may  be  done  unlawfully  or  maliciously, 
it  will  be  attended  with  great  public  ben^t,  that  the 
damages  not  exceeding  a  certain  amount  should  be 
recovered  by  a  shorter  and  more  summary  process  than 
is  directed  by  the  said  recited  acts :  be  it  therefore 
enacted,  &c.  The  introduction  there  of  the  words  '^  or 
may  be  done  unlawfully  and  maliciously,"  as  applied 
exclusively  to  the  9  Geo.  1,  c.  22,  is  by  no  means  un- 
important; and  the  preamble  shews  clearly  that  the 
new  act  was  intended  to  apply  to  cases  within  the  9 
Geo.  1,  c.  22,  s.  7,  the  same  as  to  those  within  the  other 
recited  acts.     The  same  distinction  with  respect  to  the 
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9  Geo.  I,  c.  22,  pervades  the  enacting  part  of  the  sta- 
tute.    Section  1,  enacts,  that  where  the  damage  shall 
not  exceed  30/.,  no  person  shall  maintain  any  action  for 
or  on  account  of  the  injury  sustained  by  the  demolish- 
ing, 8cc.,  wholly  or  in  part,  any  church,  &c.,  or  any 
dwelling-house,  8cc.,by  any  persons  unlawfully,  riotous- 
ly, and  tumultuously  assembled ;  using  the  same  terms 
with  reference  to  every  one  of  the  recited  acts,  except 
the  9  Geo.  1,  c.  22,  as  to  which  it  says,  ^'  or  for  or  on 
account  of  the  loss,  injury,  or  damage  sustained  by  the 
unlawfully  and  maliciously  killing  or  maiming  of  any 
cattle,  cutting  down  or  destroying  any  trees,  setting  fire 
to  any  house,  bam,  or  out-house,  hovel,  cock,  mow,  or 
stack  of  corn,  straw,  hay  or  wood :"  and  afterwards, 
m  a  separate  sentence  adds,  '^or  for,  or  on  account 
of  the  loss,  injury  or  damage  sustained  by  the  set- 
ting fire  to  or  destroying  any  ricks  or  thrashing  ma- 
chines, by  the  act  or  acts  of  any  riotous  or  tumultuous 
assembly  of  persons.''     Now,   the   latter  provision  is 
wholly  inapplicable  to  any  thing  either  in  the  9  Geo.  1, 
c.  22,  or  any  of  the  other  recited  acts,  and  must  conse- 
quently either  be  rejected  altogether  as  surplusage,  or 
be  taken  as  introducing  a  new  remedy  in  a.  case  where 
there  was  no  remedy  before.     The  same  section  then 
provides  that  ^'  where  any  house,  &c.,  shall  haviB  been 
so  destroyed,  or  any  such  killing  of  cattle,  or  setting  fire 
to  any  house,  &c.,  shall  have  been  committed,  and  the 
damage  shall  not  amount  to  30/.,  the  amount  of  such 
damage  shall  be  recovered  only  by  the  ways  and  means 
thereinafter  directed."    The  word  "  such  "  in  that  part 
of  the  section  must  have  reference  to  the  injuries  pr^ 
viously  mentioned  in  the  same  section,  and  the  injury 
by  setting  fire  to  houses,  8cc.  there  mentioned,  is  one 
committed  unlawfully  and  maliciously,   and  not  one 
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committed  hy  a  riotous  and  tumultuom  assembly.  Now, 
the  ways  and  meani^  of  recovering  the  amount  of  the 
damage,  Aonld  be  adequate  to  all  the  cases  of  injury 
previouslyenumerated.  Would  they  be  so,  if  the  act 
were  to  be  construed  so  as  not  to  apply  to  the  present 
case  ?  Clearly  not.  In  order  to  obtain  relief  under 
section  2,  where  any  house,  8cc.,  shall  have  been  de- 
stroyed, or  any  such  killing  or  maiming  of  cattle,  or 
setting  fire  to  any  house,  bam,  &c.,  done  or  committed/' 
the  party  grieved  must  give  notice  "  of  such  riotous  and 
tamultuous  assembly  having  taken  place  ;  *'  and  it  has 
been  rightly  argued  that,  accurately  speaking,  the  word 
"such"  must  confine  the  remedy  to  cases  where  the 
injury  has  been  done  by  a  riotous  and  tumultuous 
assembly.  But  what  would  be  the  consequence  ?  The 
consequence  of  that  literal  construction  of  the  act  would 
be  that  no  remedy  would  be  provided  for  one  species 
of  iqjury,  which  the^  preamble  of  the  act  clearly  proves 
the  legislature  intended  should  have  a  remedy  provided 
for  it.  Are  we  to  give,  an  act  of  parliament  a  construe-^ 
tion  from  which  such  a  consequence  must  follow  ?  I 
think- not.  I  think  we  are  not  to  construe  the  statute 
literally,  but  that  we  must  consider  the  notice  of  the 
riotous  and  tumultuous  assembly  to  be  inserted  as  an 
example  only,  and  that  we  must  read  the  clause  as 
requiring  notice  oisuch  offence^  so  as  to  make  the  remedy 
provided  co-extensive  with  the  injuries  described.  If 
that  be  the  proper  construction  of  the  second  section,  it 
will  apply  with  equal  proptiety  to  the  fourth,  which 
empowers  the  justices  at  petty  sessions  'Ho  hear  and 
examine  the  party  aggrieved,  and  his  witnesses,  touch- 
ing or  concerning  such  riotous  and  tumultuous  assem- 
bly ;"  and  that  seems  the  more  reasonable,  because  that 
section  speaks  of  the  party  aggrieved  generally ^  and  not 
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of  the  party  aggrieved  by  the  ^t  9f  a  riotous  and 
tumultuous  asseo^ly,  and  must^  therefore,  be  consi- 
dered as  extending  to  parties  aggrieved  by  any  of  th« 
offences  before  enumerated.  For  these  reasons  I  am  of 
opinion,  that  although  there  has  clearly  been  aii  ecfj^ 
in  the  framing  of  the  act,  either  by  introdijicing  the 
9  Geo.  I,  c.  22,  after  the  first  section  had  been  madfBi 
and  not  varying  t^e  second  and  fourth  secticms  so  as  to 
meet  that  introduction,  or  by  some  other  means  upon 
which  it  were  now  in  vain  to  iqpeculatei  still  the  fiof^ 
construction  of  it  is  to  treat  the  second  and  fourth 
sections  as  co-extensive  with  the  cases  to  which  the  re- 
cited acts  appli«3^  and  thus  to  h<dd  that  the  present 
case  is  within  the  operation  of  the  statute^  The  other 
point  seems  to  me  too  plain  for  argumept, .  for  I  can 
have  no  doubt  that  the  same  evidence  was  admis- 
sible before  the  sessions  on  appeal,  which  the  ita- 
stute  make . admissible  hefoi^e  the  justice,  9,%,ftUf 
$eilions.  The  order  of  sessions,  therefore,  mustJb^ 
affirmed. 


HoL&oTD,  J.,  concurred  (a). 


Order  of  sessions  affirmed. 


{a)  LiTTLEDALE,  J.y  was  absent  on  the  winter  circuit. 
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The  King  v.  The  Inhabitants  of  North  Currby, 

1  HIS  was  an  appeal  against  a  rate  made  for  the  relief    "I^ifcabitant, 

ni  /.I'lo-kT*/-!  •!  o*"  other,   in 

of  the  poor  of  the  pansh  of  rJortk  Lurrey  m  the  connty  the  43  Mix.  c. 
of  Somerset.    The  sessions  amended  the  rate  by  striking  ^»  !*  i>  ^^^^^^^ 

•^  ^  resident  inha- 

out  of  it  the  sum  of  16/.  13;.  4d.,  to  which  the  appel-*  bitant  or  other 
lants  had  been  assessed  in  respect  of  their  stock  in  trade  *  ]^|^^'  re- 
within  the  parish^  subject  to  the  opinion  of  this  Court  sidentin  one 

.1      o  11      •  parish,  but 

upon  the  following  case  :—  {j^^lding  pre- 

mises and  car- 


r,       ^  -n     T»       1  1   ryiug  on  busi- 

The  appellants,  Messrs.  Stuckeyj  Jf*  Bagshot,  and  ness  in  another 

T,  W.  Basshoty  were  partners  in  trade,  and  all  residing  P^^h,  by 
o        '  ^  .  ,      ®   means  of  a 

in  the  parish  of  Langport,  but  carried  on  a  consider*  servant  who 
able  branch  of  their  business  in  coals,  culm,  deals,  and  !,!!L?Lf  °  !^^ 

'  y  '  premises,  are 

salt,  in  'North  Currey,  by  means  of  a  foreman  and  other  not  inhabitants 
servants.     The  foreman  and  his  family  resided  there,  in  parish  within 

a  house  on  part  of  the  premises  on  which  the  trade  was  the  meaning 
r^.        .  ,  „  P        ,.  ,     ,         ofthe43E&r. 

earned  on,  belonging  to  the  appellants,  tor  which  they  c.  2,  s.  i,  and 
were  assessed  as  proprietors  and  occupiers  in  the  rate  ^t**^^^^^ 
appealed  against,  at  IL  2s.,  and  they  were  also  assessed  poor  of  that 
for  stock  in  trade  at  16/.  135.  4d.     Neither  of  the  ap-  f^lf ^fVeir 
pellants  ever  slept  in  the  parish  of  North  Currey,  but  personal  pro- 
they  came  there  for  the  purpose  of  inspecting  the  fore-  within  it. 
man's  accounts,  and  to  see  how  the  business  was  going 
OD.    On  such  occasions  the  acting  partner  used  a  small 
parlour  in  the  foreman's  house  as  a  counting  room, 
which  the  foreman  in  the  absence  of  the  appellants 
used  when  he  had  company.    There  were  no  sleeping 
conyeniences  kept  for  the  appellants  in  the  foreman's 
house,  nor  in  any  other  part  of  the  parish.    The  stock 
was  received  and  sold  by  the  foreman  on  the  premises, 
and  on  every  Friday  the  proceeds,  with  the  account;^ 
VOL.  in.  2  I 
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1825.        of  the  week,  were  sent  to  the  partners  at  Langport,  ahd 

r^""^'       returned,  after  inspection  by  them,  to  the  foreman  on 

V.  the  succeeding  Monday.    Accounts  were  also  made  up 

Inhabitants    ^^o^^^Iy*  ^^^  sent  to  the  partners  for  their  inspection. 

of  The  amount  of  the  rate  was  one  ground  of  appeal  stated 

CuRBEY.      ^^  ^^^  notice,  but  on  the  hearing  of  the  appeal  that  was 

abandoned,  and  the  ground  stated  and  relied  on,  was, 

that  the  appellants  were  not  liable  to  be  rated  for  their 

stock  in  trade,  they  not  being  inhabitants  of  the  parish 

of  North  Curreyy  nor  otherwise  liable  for  the  same.   The 

assessment  on  the  wharfs,  houses,  Sec.,  was  submitted 

to  without  objection. 

Barnard  and  Moody,  in  support  of  the  order  of  ses- 
sions, were  stopped  by  the  Court. 

C.  1".  Williams  and  Jeremy,  contr^.  The  appellantB 
are  constructively  inhabitants,  and  liable  to  this  rate. 
They  are  not  mere  occupiers ;  and  to  hold  that  they 
are,  will  be  to  defeat  the  evident  object  and  meaning  of 
the  43  Eliz.  c.  2.  The  recent  case  of  Rex  v.  Fryer  and 
others(a),  will  be  relied  on  for  the  appellants  as  decisive 

(a)  M.  T.  1825.  Not  reported,  the  ease  haWng  been  given  up, 
without  any  adjadication  by  the  Court.  On  reference  to  our  noteS) 
we  find  that  case  to  have  been  as  follows  : — By  a  rate  made  on  the 
8th  May  1824,  for  the  relief  of  the  poor  of  the  parish  of  St.  Jama, 
in  the  town  and  county  of  Poole;  Messrs.  Fryer,  Go$se  fy  Pack,  were 
assessed  for  certain  ships  menUoned  in  the  rate,  for  exports  and  im- 
ports, at  the  sum  of  10/.  10<.,  on  the  yearly  value  of  3,500/.,  and 
upon  cooper's  stock,  at  Zs.  upon  the  yearly  average  of  50/.  On 
appeal,  the  sessions  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court  on  a  case,  which  stated,  that  Messrs.  Fryer,  Gone  if  Pmk, 
were  in  partnership  together  as  merchants,  and  were  interested  in 
equal  thirds  in  the  partnership  stock  and  effects,  and  the  vessels 
belonging  thereto.  The  partnership  business  was  carried  on  at  Poole 
andtat  NewfoundUmd.  At  Poole  they  had  a  counting-house,  and  store 
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of  this  case ;  they  are  however  distinguishable.    There,         182S. 

one  of  the  partners  was  a  resident  of  the  parish,  and  rvj^^^ 

rateable  in  his  own  charax;ter,  and  the  servant  in  respect  v. 

of  whom  the  other  partners  were  assessed,  was  not  the  ij^habitants 

senrant  of  the  whole  firm ;  here  the  foreman  was  the    ^      of 

North 
servant  of  the  whole  firm,  and  unless  the  parties  can  be      CuRBEt. 

fated  jointly,  no  person  can  be  rated  in  respect  of  this 

property,  and  that  will  be  a  hardship,  on  the  parish. 

[  Bayley,  J.    Many  mercantile  firms  hare  branch  houses 

in  various  parishes,  conducted  entirely  by  servants ;  are 

they  to  be  held  rateable  in  all  those  parishes  in  respect 

of  the  inhabitancy  of  their  seiTants  ?    Your  argument 

tbust  go  that  length,  if  it  is  good  at  all.]     Undoubtedly 

it  must,  aiid  it  is  submitted  that  it  is  good  to  that  etteiit. 

The  meaning  of  the  word  inhdbitani  in  the  43  Etii. 

c.  2.,  must  be  ascertained  by  considering  the  language 

and  object  of  that  statute,  and  its  meaning  as  Well  per 

houses,  and  a  clerk  used  the  counting-liouse,  and  kept  the  key,  but  did 
not  ftleep  there.  Mr.  Fryer  also  carried  on  the  business  of  al  bajike^, 
with  other  persons,  at  Wimbame  3fifii£er,  six  miles  from  Poole^  and 
his  dwelling  house  was  at  Wimbome.  The  banking  firm  had  also  a 
counting-house  and  some  other  rooms,  and  a  stable,  in  Poole,  and  a 
clerk  of  the  banking  partnership  lived  on  those  premise!!.  The  fur- 
nitoie  in  the  roovtis  belonged  to  him,  but  the  furniture  in  the  count-  - 
ing  bouse  belonged  to  ^e  banking  firm.  Mr.  Pack,  one  of  the  part- 
ners in  the  other  firm,  resided  at  NewfouncUoTid.  The  rate  was  made 
upoti  the  wiiole  partnership  interest  in  the  expotts  and  imports,  in' 
^  coopers'  stock,  and  in  each  of  the  said  ships,  and  not  upon  th^' 
UDdiyided  third  part  or  share  of  Gosse  only.  When'  the  case  was' 
called  on  for  argument, 

Scarlett,  who  appeared  t6  support  the  rate,  adti^itted  that  two  of  the 
partners  could  not  be  considered  as  rateable  ibhabi^ts  in  respect 
of  personal  property,  inasmuch  as  they  were  not  resident  within  the 
parish,  and  therefore,  on  this  ooncefCsion,  tte  rate  was  oM^red  to  be 
sent  back  to  the  sessions  to  be  amended,  by  striking  out  the  names 
of  the  appellants. 

2i  2 
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1625.        se  as  with  analogy  to  other  statutes  that  are  in  p^ 
^"^       materia.    The  object  is,  to  raise  a  fond  for  the  relief  of 

v.  the  poor  of  the  parish,  "  by  taxation  of  every  inhabi- 

Inhabitakts  ^^'^^^  parson,  vicar,  and  other,*'  which  words  cleariy 

of  shew  that  every  person  having  ability  in  the  parish, 

CuERET.      ^^  intended  to  contribute,  and  that  the  word  inhabi- 
tants, was  meant  to  include  all  householders  in  the  pariEl!, 
whether  actually  residing  there  or  not ;  and  in  favour  of 
that  construction  there  are  many  authorities.   But  what 
is  the  meaning  of  the  act,  considered  per  se?     Lord 
Coke  says, ''  habitatio  dicitur  ab  habendo,  quia  qui  pro- 
priis  manibus  et  sumptibus  possidet  et  habet,  ibi  habi- 
tare  dicitur,^'  and  adds,  that  the  word  inhabitanty  is  the 
largest  word  of  the  kind  (a).      So  in  the  Attorney 
Generai  v.  Parker  (6),  Lord  Harduncke  says,  *'  inha- 
iHtants  is  still  a  larger  word,  taking  in  housekeepers, 
though  not  rated  to  the  poor ;  it  takes  in  also  persons 
who  are  not  housekeepers ;  as  for  instance,  such  who 
have  gained  a  settlement,  and  by  that  means  become 
inhabitants."      Again,  what  is  the  meaning  of  this 
statute  when  considered  by  analogy  to  other  statutes 
imposing  burdens  upon  inhabitants?     It  is  expressly 
declared  by  Lord  Coke,  in  his  commentary  on  the  Sta- 
tute of  Bridges,  that  a  person  in  possession  of  a  house, 
occupied  merely  by  his  servants,  is  liable  to  pay  the 
rates  assessed  upon  it  (c).     In  the  Mayor  of  Colchester 
V.  Goodtoin  (d),  Tyrrell,  J.,  said,  "  he  that  hath  a  house 
in  his  hands  there  is  said  to  be  an  inhabitant.**     In 
Jeffrey^s  case  (e),  the  word  inhabitant  was  construed  in 
the  same  way,  and  the  reason  there  given  is,  to  present 
the  rest  of  the  inhabitants  from  being  burdened  beyond 

(a)  2  Inst.  702.    See  Carth.  119.  (b)  3  Atk.  577. 

ic)  1  Carth.  119.  (^  5  Rep.  66. 

(c)  3  T.  R.  113. 
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their  just  proportion,  which  would  be  the  case  if  that        1825* 
portion  of  property  in  the  parish  on  which  the  occupiers     '^v^q 
did  not  reside,  was  therefore  not  to  contribute  to  the  v. 

maintenance  of  the  poor.    In  Rex.  v.  Clapp  (a ),  Lord   inhabitants 
Kenyan  said,  ''  the  general  object  of  the  act  was,  to  of 

compel  all  those  who  had  any  property  in  the  parish  to  Curret. 
contribute  their  due  proportion  towards  the  mainte- 
nance of  the  poor;  and  the  receiving  apprentices  is  one 
mode  of  contributing  to  their  general  relief.  .  In  con- 
struing these  words,  I  see  no  reason  for  confining  the 
^>ower  of  binding  on  the  inhabitants  of  the  parish ;  they 
ought  to  be  extended  to  persons  occupying  lands  in 
the  parish^  though  residing  out  of  it."  In  Rex  v.  Bar-, 
wick  (J)) J  it  was  held,  upon  the  authority  of  Rex  v. 
Clapp,  that  where  several  persons  hold  land  in  partner- 
ship, some  of  whom  actually  reside  on  and  occupy  it, 
and  others  reside  at  a  distance,  in  another  parish,  the 
latter  as  well  as  the  former,  are  bound  to  take  parish, 
apprentices.  In  Rex  v.  Tunstead Xc),  Lord  Kenyan 
said|  ^*  the  statute  43  Eliz.,  uses  the  word  *  inhabi- 
tants/ which  has  been  held  not  to  be  confined  to  resi- 
ants ;  and  Lord  Coke,  in  his  reading  on  22  Hen,  8,  c.  5, . 
relative  to  the  repairing  of  bridges  by  the- inhabitants  of 
counties,  says,  that  the  word  'inhabitants'  includes 
those  who  occupy  lands  in  the  county,  though  they  do 
not  reside  there.  For  some  purposes  ''  inhabitants''  and 
'•occupiers"  are  synonymous  terms.  Where  a  person 
delves  a^  benefit  from  property  which  he  occupies  in  a 
parish^  he  is  Uable  to  contribute  to  the  ease  of  it ;  and , 
in  B£x  V.  Clapp  we  observed,  that  this  was  one  of  the 
modes  by  which  he  was  to  contribute  to  the  ease  of  his 
parish."    This  statute  must  be  construed  like  other  sta- 

(a)  3  T.  R.  107.  (b)  7  T.  R.  33. 

(c)  3  T,  R.  523. 
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tutes  that  are  in  pari  materia,  and  there  ard  seven! 
which  have  received  a  cdnatruetion  folly  supporting  the 
present  argument.     By  the  Statute  of  Hue-and-Cry, 
27  Eliz.,  c.  13»  s.  6,  two  justices  are  to  tax  and  assess^ 
rateably  and  proportionably^  according  to  their  discre- 
tion^ every  town^  parish^  &c.»  within  the  hundred ;  and 
after  taxation  made,  the  constables  shall  have  power  to 
assess  according  to  their  ability,  every  inhabitant  and 
dweller  in  any  such  town,  8(c. ;  and  it  has  been  held, 
that  this  tax  might  be  levied  upon  one  who  had  lands 
in  his  possession  within  the  hundred,  though  he  had 
no  house  nor  iodging  there ;  because  he  was  an  inhaht- 
tant,  Leigh  Y.  Chapman  {a).     By  the  Riot  Act,  1  Geo, 
1,  st.  2,  c.  5,  s.  Qy  the  inhabitants  of  towns  and  hun- 
dreds are  to  yield  damages  for  building  or  reparation, 
to  be  levied  and  paid  in  such  manner  as  money  reco- 
vered against  the  hundred,  under  the  27  Eliz»,  c.  18 ; 
and  it  has  been  held>  that  all  persons  having  personel 
property  within  the  district  assessed,  are  inhabitants* 
and  as  such  rateable ;  Atkins  v.  Davies  (b),  where  Lord 
Loughborough  said;  ^^inhabitancy,  in  the  sense  of  the 
legislature,  upon  this  statute  particularly,  has  been  ei- 
pressly  determined  not  to  be  confined  to  the  local  resi- 
dence of  the  perscm  within  the  district ;  Imt  that,  in  Ae 
sense  of  the  law,  those  are  inhabitcmts  who  have  taxable 
property  within  the  district,  in  the  very  expression  of 
Lord  Coke  in  his  second  institute ;  those  who.  have 
lands  and  tenements  in  their  own  posses8i<m,  within 
the  district,  are  to  be  deemed  inhabitants ;  and  in  a 
case  in  2  Saunders,  42S^  Leigh  v.  Chapman,  the  same 
rule  is  laid  down  in  the  construction  of  this  very  sta- 
tute/'   In  Rex  V,  Hall  (c),  it  was  held  that  a  pemm 

(a)  2  Saund.  423.  (6)  Cald,  315.    See  5  T.  R.  341. 

(c)  Ante,  vol.  i.  232,  259.    1  B.  &  C.  123,  S.  C. 
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might  be  a  houaeholder  within  the  meaning  of  the  'Bri$tol       1825. 

Court  of  Requests  Act,  although  not  persanalfy  reMeni  r^^^ 
within  the  city ;  and  in  Rex  v.  Poynder  {a),  a  person  v. 

occupying  a  house  in  one  parish  by  means  of  a  clerk  i^h^bitaiits 

only,  and  paying  rent,  rates,  and  taxes,  but  sleeping  in  of 

North 
another  parish,  was  held  to  be  a  substantial  householder,      Cuiiiiey. 

and  Uable  to  serve  the  office  of  overseer  of  the  poor  of 
the  first  mentioned  parish.  Then  what  are  the  cases 
that  are  supposed  to  miUtate  against  the  present  argu- 
ment, and  to  what  do  they  really  amount  ?  Sir  Anthony 
Earby^s  case  (6)  decided  only  that  a  person  was  not 
liable  to  be  rated  to  the  relief  of  the  poor  in  one  parish, 
in  respect  of  property  which  he  held  in  another.  In 
Rex  y.  Liverpool  (c),  and  Rex  t.  Collison  (d),  this 
question  was  raised,  but  not  decided ;  and  in  Rex  v.  • 
Jones  (e),  in  which  they  are  cited,  and  where  the  rate 
was  confirmed.  Lord  ElUnborough  seems  to  put  the 
rateability  upon  the  local  ability  of  the  party.  Rex  v. 
Nicholson  (  /*),  was  a  very  distinct  case  from  the  present, 
for  there  the  property  rated,  was  an  incorporeal  here- 
ditament, namely  tolls,  and  it  was  besides  found  as  a 
fact  that  the  party  was  not  an  inhabitant  of  the  parish. 
In  Rex  V.  Adlard(g),  it  was  decided  that  a  person  ia 
not  liable  to  serve  the  office  of  constable,  unless  he  be 
resident  within  the  paridh  for  which  he  is  chosen ;  but 
that  was  upon  the  distinction  between  a  personal  and  a 
pecuniary  service ;  and  Abbott,  C.  J.,  there  said,  '^  I 
have  not  noticed  the  poor  laws,  because  occupiers  are 
mentioned  in  the  statute  of  Elizabeth,  as  well  as  inha- 
bitants^    But  in  all  these  cases,  as  was  properly  ob- 

(a)  Ante,  vol.  i.  847.     1  B.  &  C  178,  S.  C. 

(5)  2  Bulstr.  354.  (c)  8  East,  456,  n. 

((0Id.457,n.  (e)  Id.  461. 

(/)  12  East,  330.  (g)  Ante,  416. 
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served  on  the  put  of  the  dj^(dbdant,  tlMt.objeet;  isftbv/ 
radse  a  sum  of  money  by  taiatioa  of  the  |»ropeKty  tipithuri  t 
the  district ;  and  for  the  putrpose  of  such  tasattCAi^  .itiislu 
whciliy  immaterial  whether  the  occupier.,  be.  a  resiidsat, 
within  the  district  or  without,  and  therefore  a  .non-*v . 
resident  occupier,  may  not  unreasonably  <be. deemed  atti* 
inhabitant  for  such  a  purpose,  when  that  word  happens  . 
to  be  the  only  word  used  in  die  description  of  the  per- 
sons who  are  to  bear  the  burden."    Rex  y.  Fryer  haS' 
already  been  distinguished  fbom  the  present  case.   Laalk 
ly,  even  admitting  that  inhabitancy  means  personal  resi- 
dence,  and  that  a  man  is  not  an  inhabitant  of  a  paridb 
in  which  he  does  not  personally  and  permanently  reside; 
still,  as  the  statute  imposes  the  rate  upon  ^'  every  inha*- 
'bitant,  parson,  vicar,  and  other,"  the  latter  words  must 
be  taken  to  have  some  meaning,  and  that  meaning  may 
well  be,  and  in  order  to  give  fiill  operation  to  the  statute, 
ought  to  be  construed  to  be  persons  not  residing  within 
the  parish,  but  having  ability,  by  means  of  property 
within  the  parish,  to  contribute  to  the  relief  of  its  poor. 
Upon  all  these  grounds,  it  is  submitted  that  this  rate 
was  good^  and  that  the  order  of  sessions  for  amending 
it  ought  to  be  quashed. 


Baylby,  J. — ^This  case  has  been  extremely  well  ar- 
gued, and  all  the  authorities  bearing  upon  it  very  fully 
and  properly  brought  under  our  notice.  If  the  question 
thus  raised  were  res  integra,  I  should  feel  disposed  to 
give  it  more  consideration ;  but  both  the  words  of  the 
act  of  parliament,  and  the  cases,  appear  to  me  to  place 
it  without  the  reach  of  doubt  or  dilfliculty.  It  has  been 
more  than  once  decided  that  in  order  to  hold  a  person, 
not  a  parson  or  vicar,  liable  to  poor's  rates,  he  must 
appear  to  be  an  inhabitant  or  an  occupier  of  lands 
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within  tke  patish ;  and  I  Bhould  bie  sony  if  I  doubted         I8;gi^ 
ib^ipfoprvetj  of  tfiode  deeisioDfi :  because  in  this  branoh     ooT^''  . 
o#  the  IftWy  certainty  is  extremely  desirable.     If  the  v. 

piWBcInt  appellants  .are  liable  to  poor^s  rates  in  this   ik^^bitawts^ 
parjfihy  it  must  be  because^  they  come  within  the  descrip*  o^- 

tioa  of  the  persons  made  liable  by  the  statute  43  Eliz,,  CuRR^r* 
c.  2.  That  statute  does  not  make  every  person  in  a 
parish  liable  to  contribute  to  the  relief  of  the  poor.  It 
enacts  that  the  parish  officers  shall  raise  competent 
sums  for  the  relief  of  the  poor,  "  by  taxation  of  every 
inhabitant,  parson,  vicar^  and  other,  and  of  every  occu^ 
pier  of  lands^  houses,  &o.,  in  the  said  parish,  to  be 
gathered  out  of  the  same  parish^  according  to  the  ability 
of  the  same  parish.'^  It  is  contended  that  these  ap- 
pellants are  liable  to  be  rated  under  that  enactment, 
either  as  inhabikiwts  of  the  parish,  or  as  persons  coming 
within  the  meaning  of  the  words  atid  other.  The  latter 
words  are  certainly  extensive,  but  it  has  never  yet  been 
held,  that  a  person  not  within  the  description  of  inha- 
bitani  or  occupier,  was  liable  to  be  rated  under  those 
words,  and  other ;  and  in  the  numerous  cases  respecting 
the  rateability  of  tolls,  the  contrary  has  been  constantly 
assumed  and  acted  upon.  Lord  Ellenboroughy  in  Rex 
v.  Nicholson,  treating  of  this  subject,  says  (a),  ^'  Now 
toUs  do  not  come' within  any  one  specification,  of  occu- 
pancy described  by  the  statute :  they  are  not  land,  nor 
houses,  &c.  If,  therefore,  the  owner  be  taxable  for  them 
at  all,  it  must  be  as  an  inhabitant  of  the  parish  out  of 
which  they  arise ;  but  there  is  no  case  in  which  the 
word  inhabitant  in  that  statute  has  been  h^ld  to  mean 
any  other  than  a  resident  within  the  parish.  In  the 
cases  which  have  occurred  of  rating  in  respect  of  per-, 
sonal  property  (6),  residence  was  considered  necessary 

(fl)  12  East,  342.  ^  (6)  Vide  8  East,  451,  5,  7. 
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to  coDBtitute  inhabitancy/'    It  is  pkdn,  iherefove^  tl^at 
he  thought  the  wonds  and  other,  carried  the  description 
of  the  persons  liable  to  be  rated .  no  further  than  the 
former  words.     If  that  is  the  sound  construction  of  the 
statute^  as  I  think  it  is^  the  only  question  iu  this  case 
is,  whether  the  appellants  are  inhabitanta  of  this  parish, 
within  the  meaning  of  the  statute.     The  word,  ^inhAbi- 
tant/  is  capable  of  bearing  a  very  large  and  extensive 
sense,. so  large,  indeed,  as  to  comprehend  every  person 
possessed  of  property  within  the  parish.    I  admit  that 
it  has  occasionally  been  so  construed,  with  reference, 
for  instance,  to  the  Statute  of  Bridges,  the  Hue-and- 
Cry  act,  and  the  Riot  act.   But  why  ?   Because  in  those 
statutes  inhabitants  is  the  only  word  used  as  descrip- 
tive of  the  persons'  intended  to  be  made  rateable,  and 
from  the  very  nature  of  the  subjects  to  which.it  is  there 
applied,  it  must  have  been  designed  to  comprehend  erety 
person  who  had  property  within  the  district.    Upon  the 
same  principle  it  has  been  held,  that  a  person  ooc«pyii^ 
land  in  a  parish,  but  residing  out  of  it,  is  compellable 
to  receive  a  parish  apprentice,  though  the  statute  of 
Eliz,  provides  that  none  but  inhabitants  and  occupiers 
shall  be  compellable  to  receive  one.     But  in  the  pre- 
sent instance  there  is  a  variety  of  words  used  aa  descrip- 
tive of  the  persons  intended  to  be  rated  ;  they  are, 
''  every  inhabitant,  parson,  vicar,  and  other,  and  eveiy 
occupier  of  lands,"  &c.     If  the  word  '  inhabitant'  was 
meant  to  include  the  others,  why  were  those  otherB 
inserted  and  specified  by  name  ?  The  ground  of  the  opin- 
ion of  the^  court  in  Rex  v.  Nicholson  was,  that  it  did  not 
include  them,  and  that  '  inhabitant'  there  had  not  the 
extensive  meaning  which  had  been  given  to  it  upon  the 
construction  of  other  statutes,  but  that  it  had  a  limited 
meaning,  and  was  descriptive  of  persons  residing  within 
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the  palish,  and  of  such  persons  only.      Lord  EtteH'        18^5. 
horougVs  judgment  clearly  proceeded  on  that  ground ;     ,^i^' 
and  Le  Blanc,  J.,  said,  '*if  the  words  of  it  (the  stat.  43  «. 

Eliz.)  had  received  so  extended  a  construction  as  to  in-  1^^/^! 
elude  this  case  in  the  various  decisions  which  have  taken  of 

place  upon  the  rating  of  the  proprietors  of  canal  navi-  Currey. 
gations,  I  should  have  been  disposed  to  adhere  to  the 
settled  Course  of  construction.  But  this  point  not  having 
been  decided  in  those  cases,  I  cannot,  upon  adverting 
to  the  words  of  the  statute,  consider  the  appellant  as 
coming  within  any  of  the  descriptions  of  rateable  there 
given.  It  is  contended  that  he  is  an  inhabitant  of  the  - 
township  within  the  meaning  of  the  act,  and  that  he  is 
also  within  it  as  an  occupier  of  real  property.  Now 
when  the  word  inhabitant  is  used  as  well  as  occupier,  I 
must  consider  that  by  the  former  was  meant  a  person 
who  was  resident  within  the  place ;  for  one  might  oc- 
cupy without  being  resident,  and  the  statute  meant  to 
include  both.'^  Mr.  Nolan,  in  his  Poor  Laws,  also  lays 
down  the  same  principle  (a).  Then  did  the  appel- 
lants, reside  in  this  parish  ?  It  seems  to  me  impossible 
to  contend  that  they  did.  What  is  the  meaning' of  the 
word  resides?  A  man  resides  where  he  eats,  drinks, 
sle^s  and  lives ;  where  he  has  his  domicile ;  where  he 
makes  his  home.  Not  one  of  those  characteristics  is 
applicable  to  these  individuals,  and  therefore  I  think 
they  cannot  be  considered  as  resid^nit  within  the  parish. 
I  also  think,  upon  the  authority  of  decided  cases,  that 
theiword  inhabitantsm  this  statute,  must  be  construed 
to  mean  residents  only,  and  therefore^  as  the  appellanti^ 
are  not  resident  within  this  parish,  that  they  are  not 
liable  to  be  rated  to  the  relief  of  its  poor  in  respect  of 
their  personal  property  situatewithin  it.    For  these  rea^ 

(fl)  1  Nol.  P.  L.  72,  3d  €d. 
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^   ^  be  confirmed.     - 

The  Kino 

ijih'bitant        Holeoyd,  J. — I  am  of  opinion  that  upon  the  propei 
of  construction  of  the  statute  of  Eliz,,  as  now  firmly 

CuftBEY.  settled  by  several  decided  cases,  these  appellants  wer^ 
not  rateable  to  the  relief  of  the  poor,  in  respect  of  their, 
personal  property  in  the  parish  of  North  Currey.  If 
there  were  no  such  decisions  as  those  to  which  I  have 
alluded^  Mr.  Jeremy^s  argument  would  be  deserving  of 
great  consideration ;  but  unless  we  are  prepared  to 
overrule  all  the  cases  in  which  non-resident  proprietois 
of  tolls  have  been  held  exempt  from  rsuteability,  we 
cannot  hold  these  appellants  to  be  rateable,  either  under 
the  word  inhabitant,  or  the  words  or  other :  and  I  cer- 
tainly am  not  prepared  to  do  any  such,  thing*  In  my 
opinion  the  words,  or  other,  in  this  statute^  must  be^ 
construed  to  mean  other  inhabitants.  I  cannot  con- 
ceive that  it  was  the  intention  of  the  le^lature  to  rate 
p^^ns  who  were  neither  inhabitants  of  the  pansh,>iior. 
occupiers  of  property  within  it;  and  unless  the. word. 
inhabitant  means  resident  inhabitants,  and  the  words 
and  other  mean  other  inhabitants,  the  subsequent  words 
occupier  of  lands,  &c.,  must  be  wholly  inoperative  and 
useless.  I  take  the  case  of  Rex  v.  Nicholson  to  have 
been  decided  exactly  upon  that  ground/  and  to  have 
laid  it  down  as  a  principle  of  law,  that  a  proprietor  of 
tolls  is  not  liable  to  poor's  rates,  unless  he  is  a  resident 
inhabitant  of  the  parish.  Lord  EllevAorough,  during 
the  discussion  of  that  case  said,  '^  the  great  difficu^i^ 
to  bring  the  case  within  the  words  of  the  statute  ^ 
EliZ;  c.  2,  conferring  the  authority.  The  party  rated . 
must  be  ei^er  an  inhabitant  t^  the  parish,  or  he  mu0t 
be  an  occupier  of  one.  or  other  of  th^  descriptions  of 
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jWftpferty'tttetotibfied  in  the  statute."     He  afterwanlB         id«5. 
asked^  whether  any  case  could  be  found  in  which  the      xh^*KiK^ 
word  inhabitant  in  the  statute  of  Eliz.  had  been  held  v. 

to' mean  any  tbirtg  but  resident ;  and  in  the  course  of  inhabitant*. 
his  judgment  he  expressed  himself  satisfied  that  there  ^^ 

wte  no  suchfcase  to  be  found.  Le  Blanc,  3.,  in  the  same 
case,  seems  to  hare  been  clearly  of  opinion  that  no  per- 
son could  be  rateable  who  was  not  either  a  resident 
within  the  parish^  or  an  occupier  of  rea/ property  there ; 
and  my  brother  Bayley  said,  '^  in  a  statute  which  men- 
tions inhabitant  as  well  as  occupier,  inhabitant  must 
mean  resident,  otherwise  it  would  mean  the  same  as 
occupier."  The  case  of  Williams  v.  Jones  (a)  is  another 
authority  to  the  same  point.  Now  the  construction 
whidh  we  have  been  urged  to  put  upon  the  words  and 
other,  would.haTe  applied  as  forcibly  to  those  cases  as 
to  this,  and  if  that  construction  is  right,  the  decisions 
in  those  cases  must  be  wrong.  But  I  am  of  opinion 
that  they  are  right ;  that  the  true  construction  of  the 
words  and  other  is  other  inhabitants ;  and  consequently, 
that  the  appellants,  not  being  such  inhabitants,  were 
not  liable  to  this  rate. 


Order  of  sessions  confirmed  (b). 
(d)  12  East,  346.  (6)  littledak,  J.,  was  absent. 


The  King  v.  Cheere. 

Indictment.    The  first  count  charged,  that  de-      Indictment 
fendant,  on,  8cc.,  with  force  and  arms,  at  the  parish  of,  defendant  Sli 

church-yard,  unlawiully  interrupted  and  obstructed  W.  C,  clerk,  in  reading  the  order 
for  the  burial  of  the  dead,  and  interring  a  corpse,  and  unlawfully,  by  threats  and  men- 
aces, hindered  the  burial  of  the  corpse :'' — Held  bad  in  arrest  of  judgment;  first,  for 
not  averring  that  W.  O.  was  a  clerk  in  holy  orders,  and  lawfully  acting  as  such  in 
the  burial  of  the  corpse ;  and,  second,  for  not  setting  out  the  particular  threats  and 
menaces  used  by  defendant. 
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1325.  &c.,  in  the  church-jard  and  church  of  the  said  piuiflh, 
unlawfully^  wilfully,  and  ccmtemptuously,  did  intemtpl, 
-■—  ]|jQJQf  m^d  obstruct,  William  Cecil,  clerk,  in  reading 
Cbeere.  ^^  order  for  the  burial  of  the  dead^  and  interring  the 
ocNTpse  of  John  Dawes  ;  and  did  then  and  there  unlaw- 
fully, willfully,  and  contemptuously,  by  threats  and 
menaces,  prevent  and  hinder  the  burial  of  the  said 
*  corpse  according  to  the  rites  and  ceremonies  of  the 
church  of  England ;  and  did  then  and  there  unlaw- 
fully, wilfully  and  contemptuously  lay  riolent  hands 
upon  J.  C,  and  J.  W.,  in  the  said  churchy  in  the 
peace  of  God,  and  our  lord  the  King>  then  and 
there  43eing.  The  second  count  was  the  dame,  only 
omitting  the  allegation  that  defendant  laid  yiolent 
hands  upon  J.  C.  and  J.  W.  and  describiilg  TF«22tM 
Cecil  as  '^  the  said  William  CeciV  The  defendant 
pleaded  not  guilty.  At  the  trial  before  Ahxaniity 
C.  B.,  at  the'  Cambridgeshire  summer  assizes,  1824, 
the  defendant  was  found  guilty  upon  the  second  count 
only* 

Storks,  in  Michaelmas  term  1824,  obtained  a  rule  to 
shew  cause  why  the  judgment  should  not  be  arrested, 
upon  the  ground  that  the  indictment  was  insufficient  in 
two  respects  :  first,  in  not  averring  that  Mr.  Cecil  was 
employed  in  the  execution  of  his  office  as  clerk,  at  the 
time  of  the  alleged  interruption;  and  second,  in  not 
setting  out  the  particular  threats  and  menaces  alleged 
to  have  been  used  by  the  defendant.  Against  this  rule 
cause  was  now  shewn  by 

jP.  Pollock,  Robinson,  and  Dover 4  The  obstru^ing 
the  clergyman  in  the  execution  of  his  office,  is  not  the 
gist  of  the  offence  charged  by  this  indictment ;  there- 
fore the  objections  taken  to  it,  do  not  apply.    Where 
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the  ohstractiog  a»  officer  in  the  exeeutioa  of  bis  office,  kQ^St, 
ift  the  gist  of  the  ofimce,  aa  ia  the  cme  of  a  jtiatiGe  of  xhTKiNc 
the  peooev  a  conatahle,  8cc«  (a)  ;  the#6,  aa  allegaiioa  that  _  «• 
the  party  was  in  the  legal  execotion  of  his  office  at  tide 
time  is  necessary ;  hut  here»  that  is  merely  a  cdlateral 
oircumstance.  If  Mr.  Ceeii  was  not  in  the  execution 
of  his  office^  all  the  aversoents  in  this  indictme&t  fail 
together^  [Bayley.  J.  You  propose^  therefore^i  to  ren- 
der tiliis  iudtetssent  good  by  intendment ;  but  it  is  a 
vule  of  law  that  an  indictment  shall  not  he  rendered 
good  by  intendment].  This  is  a  necessary  intendm^ti 
and  thetefore  not  within  the  rule.  Unless  Mr.  Cecil 
was  duly  qualified,  and  legally  acting  as  a  deck  in  holy 
erdi^fSy  the  corpse  could  not  have  been  buried  ''  accord- 
iog  to  the  cites  and  ceremonies  of  the  church  of  Eng^ 
UmA^^  tiierefbre,  it  must  be  presumed  that  he  was« 
But  ajb  least  the  indictment  contains  in  substance,  this 
allegation^  that  the  defendanit  by  threats,  and  mi»iaces 
intmupted  and  hindeved  the  burial  of  the  dead ;  and 
that  in  itself  is  an  illegal)  act,  for  which  an  indictment 
will  lie.  In  Jones  r.  Aahburnham  (b)^  Lord  Elienbo- 
roughs  alluding  to  the  act  of  arresting  a  dead  body, 
says,,  ''it  is  contrary  to  .every  prmciple  of  law  and  moral 
feeling ;  such  an  act  is  revolting  to  humanity,  and  ille- 
gal." In  Rex  y.  Lytm  (c),  the  case  of  one  Young  is 
mentioned,  where  the  master  of  Shoreditch  workhouse, 
a  surgeon,  and  another  person,  were  indicted  &r  a  con- 
spiracy to  prevent  the  burial  of  a  person  who  died  in 
the  workhouse.  In  Andrews  v.  Cawthorne  (d),  Abdy, 
J.,  in  delivering  the  opinion^  of  the  Court,  -said,  '*  the 
burial  of  the  dead  is  (as  I  appvebend)*  the  clear  duty  of 

(a)  See  Andr.  22(5.  (J>)  4  East,  465. 

(c)  2  T.  R.  733.    See  Rex  v.  Cundkk,  ante  vol.  i.  356. 
(«0.  Wilier  539>  n. 
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1825.  every  paroehiat  priest  and  minldler $'  2ttiA^'it^  "ik^H^ 
JT'^  or  refuse  to  perform  the  office^  he  may,  by  the^a^)!?^ 
^v.  '^  words  of  the  Caaon  86,  be  suHpeiid^  'by  tlH^'0l4kiil^ 
Cheere.  ^j  ^jjyg^  months.  And,  if  any  temporal  inooin^'^hieiltii 
arise,  as  a  nuisance  from  the  neglect  of  infterni^t'^f  €hi 
dead  corpse,  he  is  punishable  also  by  the  ^t^ia^piM^ 
courts,  by  indictment  or  information.  H.  7,  G.  1,  B.  R., 
that  court  made  a  -rule  on  Mr.  Taylor,  Rector  of  Ititien* 
try  in  Northamptonshire^  to  shew  cause  why  j^  'infoi^ 
mation  should  not  be  filed,  because  he  Hdgleded  tb^kiy 
a  poor  parishioner  who  died  in  that  parish  '\a).  Then, 
as  the  burial  of  the  dead  is  a  duty  prescribed' by  l^i^,  a 
clergyman  in  the  performance  of  thatdatyispk^tMiaM 
ing  a  lawful  act,  and  the  arenuent  of  his  qualtAe^d&'b 
unnecessary.  \Bayky.  J.  If  a  meve* stranger  iJvetB'lo 
enter  a  church  fot  the  parpose  of  buryiaig  a  astfebj 
would  it  be  any  offence  at  law  forthe  ehurchwafdeaptb 
threaten  to  prosecute  him  in  the  Ebelesiastical  timt^V^ 
Certainly  not,  because  that  would  not  be  aiUinilawfal 
interruption.  But  this  indictment  chaiges  tiie  defends 
ant  with  an  unlawful  interruption,  and  setfe  out^£Buot(| 
which,  primA  facie  at  least,  amount  to  an  indiotkble' 
o£fence;  it  was  for  the  defendant,  therefore^  to  prowe 
at  the  trial,  that  his  acts  did  not  amount  to>an'off6iioe 
at  law ;  and  that  he  has  not  done.  The  requisites  to 
a  good  indictment  are,  ^' first,  that  the  pai^y  acGuaedi 
shall  be  apprised  of  the  charge  he  is  to  defend ;  sacovi; 
that  the  court  may  know  what  judgment  is  to  be  prot* 
nounced  according  to  law;  and  third,  that  poetentgr 
may  know  what  law  is  to  be  derived  from  the  recerd«^ 
ReT  v.  Holkmd{b).  Now  all  these  requisites  concnrin 
the  present  indictment :  for  it  avers  that  Mr.  Cedi  ws 
a  clerk ;  that  he  was  in  execution  of  a  IsuvfiiVact ;  and 

(fl)  See  Burn's  Eccl.  Law,  Burial,  (b)  5  T.  R.  622. 
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Aat  t]pie  4<|f6ndfMiit^aidaw&Uy  fntenrupted,  and  by  threats        18»5. 
s^i4  ndenaoefi  unlawfidly  hmdered  him  from  completing     ^ST^Ii^ 
^^/ex^iMioa  cff  idiftt  act.    Upon  these  grounds  it  seems      _  «. 
^Isar  4l]«t  this  indictment  is  sufficienty  and  consequently 
that  there  is  no  pretence  for  arresting  the  judgment  in 
ftliiis  case. 

..<  StafJc$j  in  support  of  the  rnle^  hsving  cited  HawkmaU 
I^.  C«^  b»  2y  c  25»  s.  60,  and  Rex  v.  Hou^  (a),  was  stop- 
ped by  the  Oourt. 

BayiiBI!^  J. — It  is  deltrly  laid  down  in  the  passage 
Defend  to  in  Hawkins^  and  it  is  also  a  sound  and  esta^ 
bliahed  role  of  oritninai  pleading,  that  no  material  avef^ 
ment.in  an  indictment  can  be  supplied  by  imjAcation^ 
or- intendment.  Applying  that  rule  to  the  present  case, 
it  seems  to  me  that  this  indictment  is  manifestly  bad> 
because  it  does  not  sufficiently  describe  the  unlawful 
act  imputed  to  the  defendant,  and  does  not  possess  that 
dfe^ree  of  certainty  which  every  indictment  Ought  to 
possess.  It  begins  by  chargtiig  that  the  defendant 
'^.tiiilawfnlly  did  interrupt^  hinder,  and  obstract  Wil^ 
Hmm  Cecil,  clerk,  in  reading  the  order  for  burying  the* 
dead,  and  interring  the  corpse  of  John  Dawe^.^^  Now, 
sa  interruption  is  not  necessarily  an  indictable  offence ; 
iordoes  that  allegation  necessarily  imply  that  the  per-i- 
fimmnce  of  the  service  was  entirely  prevented:  the 
mdictmeHt  ought  to  have  gone  on  to  shew  in  what 
manxiery  and  to  what  extent,  the  defendant  interrupted 
Mr.  Cecil f  so  that  the  court  might  see  plainly  what 
offence  th^  were  called  upon  to  punish,  and  the  defen-^ 
daHit  what  offence  he  was  called  upon  to  answer;  It 
^oea  on  to  charge  that  the  defendant  ''  did  unlawfully, 

(a)  Str.  699. 
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by  threats  and  menaces^,  pi^vei^t  and^b^p^er  tbe  buri^ 
of  the  said  corpse ; "  bti^t  it  does  not  de^rib^  what  ^hc^ 
threats  oiid  menaees'  were,  or  yrhat  was  their  qp^^ioiV) 
I  have  already  suggested  the.  possible' ca§Q  of  a  stcasgei: 
at^tempting;  to  bury-  a  corpse,  aod  being   tbpeaten/^ 
with  a  prosecution  in  the  spiritual  court  for  ^  doi^gi 
as  shewing  that  the  buriaL  might,  be  interrupted  by 
thr^eats  and  m^naces^.witliQut  ai^y  ill^gal  act  p^  any 
indictable  offence  being  committed..    It  is  argii^d.  that 
it  is  enough  to  allege  that  the  burial  M^as  unlawfully 
interrupted ;  but  I  think  that  it  is  not  enough,  without 
going,  on  tp  s}iqw  /k)«Z7  the  jfitermption.'(('asun^]intfuL 
Upon  this  pajrt  of  ibhe  case;  Bjesp  v.  How  is  an  authority 
in  point*     There  the  indictment  charged,  that  defen- 
dant '^quendam  N.  CareiUy  being  a  justice  of  peace 
in  the  execution  of  his  officci  p^r  diveraa  scandaksa, 
minacia  et  contemptuosa  verba,  abusus  fuit,  et  ipsum 
in  executione  QjGScii  sui  preedicti  vi*  et  armis  illicite  re- 
tar4p.Yit.     Strange  admitted  tl^;  indictment  to  be  bad 
as  to  the  words,  but  insisted  it  \^as^09d  as  t9  .the  o^ 
structing  the  justice  in,,  the  execution  pf  his  office*    £t 
per  Curiam,,  this  is  bad  in  toto.    Retardayit.  will  hja^dly 
wairant  calling  this  an  obstruction^;  butif  it  woqldr 
surely  some  act  or  other  should  >be  set  out.''  /  That  case 
is  precisely  like  the  present,  except,  indeed^  that  it  is 
scunewhat  stronger ;  for  there  it  was  alleged ,  that  the 
officer  was  acting  in  the  execution  of  his.  office,  which 
is  riot  alleged  h^re.     Here/  ther^e  is^  no  averment,  that 
Mr.  Cecil  wajs  a  clerk  in  holy  orders,  or  that  he  was 
lawfully  acting  as  such  in  buryiQg;th,e  porpse,  orthat 
the  corpse  had  been  lawfully  brought,  to  the  church  for 
burial..   It  is  argued  that  we  must;  pr^uBie. all  those 
faqts,  because  otherwise  the  cojcpse  could  not.  have  been 
buried,  in  the  words  of  the  indictment,  "  according  to 
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the  rites  and  Ceremonies  of  the  church  of  England.*' 
Even  if  such  a  presumption  could  properly  arise«  which 
however  I  do  not  mean  to  admit,  still,  that  would  be  to 
render  an  indictment  good  by  intendment,  which  as  I 
have  before  observed  would  be  a  violation  of  a  funda- 
mental rule  in  Criminal  Pleading.  For  these  reasons 
I  am  of  opinion  that  this  indictment  is  bad,  and  that 
the  rule  for  arresting  the  judgment  o.ught  to  be  made 
absolute. 

HoLROYD,  J.,  concurred. 

LiTTLEDALE,  J.,  was  absent  on  the  winter  circuit. 
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Rule  absolute. 


The   King   v.   The   Company   of  Proprietors   of  the 

Dudley  Canal  Navigation  (a).  1825. 

JjY  a  rate  made  for  the  relief  of  the  poor  of  the  parish      _    , 

By  the  sta- 
of  Kingswinford,  in  the  county  of  Staff ordy  the  defend-  tutes  16  Geo. 

ants  were  rated  thus:    "  Dudley  Canal  Company,  12a.  %^'^t'  ^07. 

2r.Z6p.  1,000/.      41/.  13*.  4rf.,  for  canal  towing  path,  and  300^0.3', 

tonnage  dues,  &c."     Upon  appeal,  the  sessions  confirmed  / '  q^\ 

(a)  This  case  was  decided  in  Easter  Term,  but  the  manuscript  p^mpany  was 

u  J  L  •  1  •  J  mcorporated, 

had  been  mislaid.  u,,*  /• 

tA«u  vjy^u.  u.«0^»x«A  jjy^  none  of 

these  acts  con- 
tained any  clause  respecting  the  mode  in  which  the  company  should  be  assessed  to 
parish  or  other  taxes.  By  the  33  Geo,  3,  c.  121,  the  old  proprietors  and  certain  new 
onM  were  re-incorporated,  fot  certain  purposes,  with  the  same  powers  as  were  given 
by  the  previous  acts,  to  which  reference  was  made ;  and  this  act  for  the  first  time  em- 
powered the  company  to  make  collateral  cuts.  By  the  s.  34  it  was  enacted,  that  the 
Jottf  Company  of  Proprietors  should  from  time  to  time  be  rated  to  all  parliamentary 
and  parochial  taxes  and  assessments,  for  or  in  respect  of  the  land  and  grounds  taken 
(mdtaed  by  the  said  company,  and  all  warehouses  and  other  buildings  erected,  or  to  be 
erected  by  the  said  Company  of  Proprietors,  as  other  lands,  grounds,  and  buildings, 
lying  near  to  the  said  canal  and  collateral  cuts,  were  or  should  be  rated : — Held,  that 
this  clause  was  not  to  be  construed  retrospectively,  saas  to  divest  the  parish  of  JiT.  of  the 
right  of  assessing  the  canal  to  the  relief  of  the  poor,  by  including  in  the  rateable  valu- 
ation the  profits  derived  from  the  company's  tonnage  dues. 

2  k2 
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the  rate,  subject  to  the  opinion  of  this  Gourt  upon  t^ 
following  case : —  '   '' 

By  16  Geo.  3,  c.  66,  entitled,  ^' An  act  for  making 
and  maintaining  a  navigable  canal,  within  and  from  ceN 
tain  lands  belonging  to  T.  I'.  Foley y  esq.,  in  the  parish 
of  Dudley,  in  the  county  of  Worcester,  to  join  and  cofei^ 
municate  with  the  Stourbridge  Navigation,  at  a  pkdd 
called  Black  Delph,  upon  Pensnet  Chase,  in  the  parish 
of  Kingswinfordy  in  the  county  of  Stafford,*  it  was 
enacted,  that  certain  proprietors  therein  named,  should 
be  united  into  a  company  for  the  better  carrying  on, 
making  and  maintaining  the  said  canal,  according  to 
the  rules,  orders  and  directions  thereinafter  prescribed, 
and  should  for  that  purpose  be  one  body  politic  and 
corporate  by  the  name  of  the  company  of  proprietors  of 
the  Dudley  Canal  Navigation,  and  by  that  name  shotdd 
have  perpetual  succession. 

By  25  Geo.  3,  c.  87,  entitled,  **  An  act  for  extending 
the  Dudley  canal  to  the  Birmingham  canal,  at  or  near 
Tiptofi  Green,  in  the  county  of  Stafford,"  reciting  16 
Geo.  3,  c.  66,  and  also,  that  the  extending  of  the  said 
Dudley  canal,  from  the  then  present  termination  thereof 
in  the  lands  of  the  said  T.  T.  Foley,  to  join  the  JBir- 
mingham,  and  Birmingham  and  Fazeley  Canal  Naviga- 
tions, at  or  near  Tipton  Green,  in  the  county  of  Stafford, 
would  be  of  great  public  utility,  and  that  certain  persons 
therein  mentioned>  had  agreed  to  bear  the  expense  of 
such  extension,  and  that  it  had  been  agreed,  for  the 
better  and  more  e£Pectual  execution  thereof,  that  such 
persons  should  be  joined  with  the  Company  of  Propri- 
etors, and  that  the  said  extension  should  be  carried  on 
and  performed  under  their  joint  direction  and  managi&- 
ment,  and  that  after  the  said  extension  should  be  com- 
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plHed#tbei  same  should  become  one  joint  concern;  it        t&25. 
was  enacted^  that  certain  persons  therein  named^  should 
after  the  passing  of  that  act^  be  united  and  incorporated  v. 

wUh,  and  become  part  of  the  Company  of  Proprietors  cu^aY 
of  the  said  Dudley  Canal  Navigation,  and  should  have  Company* 
the  same  power  of  voting,  benefits,  &c.,  and  should  be 
lia]>le  to  the  same  charges  as  if  they  had  been  appointed 
part  of  the  Company  of  Proprietors  of  the  Dudley 
Canal  Navigation,  by  16  Geo.  3,  c.  66.  .  By  section  3 
it  was  further  enacted,  that  the  16  Geo.  3,  c.  66,  and 
the  several  powers,  authorities,  clauses,  provises,  limi- 
tations, exceptions,  privileges,  penalties,  forfeitures,  pu- 
nishments, matters  and  things  therein .  contained,  for 
making,  completing,  preserving,  and  maintaining  the 
canal  and  other  works  thereby  authorised  to  be  done,  so 
far  as  the  nature  and  circumstances  of  the  case  will 
admit*  should  be  used  and  exercised  by  the  said  Com-^ 
pany  of  Proprietors,  and  should  be  employed  and  en- 
forced for  making,  completing,  preserving,  and  main- 
taining the  said  canal  thereby  authorised  to  be  made, 
and  also  for  doing  all  such  other  works,  &c.,  as  the  said 
Company  of  Proprietors  should  think  necessary  for  the 
benefit  of  the  said  undertaking.  By  the  latter' part  of 
section  18,  it  was  enacted,  ''  that  from  and  after  the 
making  and  completing  the  said  intended  canal,  the 
shares  created  by  virtue,  or  in  pursuance  of  that  act, 
should  become  consolidated  with  ^the  shares  in  the  then 
present  Dudley  Canal  Navigation,  and  all  distinction 
between  the  same  should  cease  and  determine ;  and  the 
said  Dudley  canal,  and  all  matters  and  things  relating 
thereto,  and  the  canal  and  other  works  to  be  made  and 
completed  by  virtue  of  that  act,  should  from  thenceforth 
be  and  become  one  joint  navigation  and  concern,  and 
the  whole  of  the  income  and  profits  arising  from  such 


472  CASES    IN    THE    KING's    BENCH, 

1825.        joint  navigation  and  concern^  should  be  paid  unt<H  ^d 

f^]^        equally  divided  among,  all  and  every  the  proprietoiB 

V.  thereof,  according  to  their  respective  shares  therein."    • 

Cana?  %  ^^  ^^^-  ^'  ^-  ^^>  entitled,  "  An  act  for  more  eflfeci- 

Company,  tually  carrying  into  execution  the  said  acts  of  16  and 
26  Geo.  3/'  the  Company  of  Proprietors  were  empow- 
ered to  raise  more  money  for  the  purpose  of  completing 
the  said  canal. 

By  33  Geo.  3,  c.  121,  entitled,  '*  An  act  for  making 
and  maintaining  a  navigation  canal  from  the  Dudley 
canal  in  the  county  of  Worcester,  to  the  Worcester  and 
Birmingham  canal  now  making,  at  or  near  Selly  Oak 
in  the  said  county,  and  also  certain  collateral  cuts  to 
communicate  therewith  ;"  reciting  the  said  acts  of  16, 
25,  and  30  Geo,  3,  and  that  the  said  Company  of  Pro- 
prietors, had  in  pursuance  thereof,  made  and  completed 
the  said  canal,  and  the  extension  thereof,  and  that  the 
making  and  maintaining  of  a  navigable  canal  from  the 
said  Dudley  canal  at  Netherton,  in  the  parish  of  Dudley 
aforesaid,  to  join  the  Worcester  and  Birmingham  canal, 
and  also  certain  collateral  cuts  therein  described,  would 
be  of  great  public  utility ;   it  was  enacted,  ^*  that  the 
several  persons  therein  named,  should  be,  and  ,were 
thereby  united  and  incorporated  with,  and  made  part()f 
the  Company  of  Proprietors  of  the  Dudley  Canal  Navi- 
gation, and  should  have  the  same  power  of  voting,  and 
and  also  the  same  benefits,  &c.,  in  all  respects,  and 
should  be  liable  to  the  same  costs  and  charges.  Sic.,  as 
if  they  had  been  named  and  appointed  part  of  the  Com- 
|)any  of  Proprietors  of  the  Dudley  Canal  Navigation,  in 
alid  by  the  said  recited  acts,  or  any  of  them;  but, 
nevertheless,  under  and;  subject  to  such  regulations  as 
are  thereinafter  expressed  and  contained,  of  and  con- 
cerning the  same."  By  section  2,  it  was  further  enacted, 
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^^  that  :it  should  be  lawful  for  the  said  Company  of  Pro- 
prietors, iuad  they  were  thereby  authorised  to  make  and 
perform  all  such  works  and  things  as  should  be  requisite 
for  making,  completing,  and  maintaining  the  said  canal 
and  collateral  cuts,  and  the  narigalion  thereof,  and  for 
supplying  the  same  with  water,  in  as  full,  ample,  and 
.beneficial  a  manner,  to  all  intents  and  purposes,  as  the 
said  Company  of  Proprietors  were  authorised  and  em«- 
powered  to  do,  execute  and  perform,  under  and  by 
yirtue  of  the  said  recited  acts,  with  respect  to  the  said 
Dudley  canal,  and  the  extension  thereof,  and  the  several 
powers,  &c.,  in  the  said  acts  or  any  of  them  contained, 
as  far  as  the  nature  of  the  case  will  admit,  should  be 
used  and  ex^cised  by  the  said  Company  of  Proprietors, 
and  should  be  employed  and  enforced  for  making,  com- 
pleting, preserving,  and  maintaining  the  said  canal  and 
collateral  cuts  thereby  authorised  to  be  made,  and  sup- 
plying th^  same  with  water;  and  also  for  making, 
erecting,  and  doing  all  such  other  works,  matters,  and 
things,  as  the  said  Company  of  Proprietors  should  think 
necessary  or  expedient  for  the  benefit  of  the  said  under- 
taking ;  and  also  should  be  used  and  exercised  by  the 
owners  and  proprietors  of  mines  lying  upon  or  near  to 
the  said  intended  canal  and  collateral  cuts,  with  respect 
to  such  railways  and  cuts  as  should  be  necessary  or 
expedient  to  be  made,  for  conveying  their  coals  and  other 
minerals  to  and  from  the  same ;  and  that  the  said  per- 
sons who  were  appointed  commissioners  for  putting  the 
said  recited  acts  in  execution,  should  be  commissioners 
for  the  purpose  of  that  act  in  like  manner,  and  as  fully 
and  effectually  to  all  intents  and  purposes,  as  if  the 
several  powers,  &c.,  appointment  of  commissioners, 
matters  and  things,  in  the  said  recited  acts,  and  which 
were  then  in  force,  were  repeated  and  re-enacted  in  the 
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body  of  that  present  act;  and  ad  ifthe^eaoial,  ooUateral 
cuts,  and  other  works  by  that  act  intended  to  foe  vnde; 
completed  and  maintained,  had  been  {^art  of  theeanai^ 
and  other  works  by  the  said  recited  aets  intended  .to>foi 
made,  completed,  and  maintained."     By  section  17»  to 
the  end  that  the  said  Company  of  Proprietors  might  be 
the  better  enabled  to  carry  on  the.  said  undertaking;  it 
was  enacted  ^^  that  it  should  be  lawful  for  the  several  peiv 
sons  thereinbefore  named,  and  made  part  of  the  Com* 
pany  of  Proprietors  of  the  Dudley  canal,  together  pith 
such  of  the  then  present  proprietors  of  the  said  DwMey 
canal,  as  had  subscribed  to  raise  money  among  them- 
selves, or  the  said.  Company  of  Proprietors  might  admit 
other  subscribers  towards  raising  a  certain  sum  therein 
mentioned,  for  making  and  completing  the  said  intended 
canal  and  collateral  cuts  in  manner  therein  m^itioned ; 
and  ail  other  persons,  their  executors,  admimstcaton, 
and  assigns,  who  had  or  should  become  subscribers 
towards  carrying  on  and  completing  the  said  intended 
navigation,  should  be  entitled  to,  and  should  recetiRe 
after  the  said  navigation  should  be  completed,  a  propor- 
tion of  the  profits  arising  as  well  from  the  said  intended 
n^vigajtion,  as  from  the  said  Dudley  Canal  Navigation, 
according  to  the  number  of  shares,  not  exceeding  Ibe 
number  therein  mentioned ;  and  every  body  politic  or 
corporate,  person  or  persons,  having  such  prjoperiy  in 
the  said  undertaking,  should  respectively  be  deemed 
proprietors  in  the  whole  concern,  in  proportion  thereto, 
and  should  bear  aad  pay  an  adequate  sum  of  Booney  in 
proportion  to  every  such  .part  or  share  which  they  or  he 
i^ould  be  possessed  of,  .towards  carrying  on  the  same/' 
By  section  34itwas  enacted,  '*  that  the  sgid  Company  ^f 
ProprietorSy  should  from  time  to  time  be  rated  to  •  ail 
parliamentary  and*  parochial  taxes  and  ^^sses^meat^,  for 
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<kr  in  oespectcf. the  land  and  grounds^toften  and  used  by        tn%s. 

the  and  ccmpaiiy^  «uid  all  warehouses  and  other  build- 

ingftf  er€MMed,  or  to  be  erected  by  the  said  Company  of  v. 

Proprietors,  as  ether  lands,  grounds,  and  buildings  lying      ^^^^ 

mar  to  the  said  canal  and  collateral  cuts,  were  or  should     Comi^aht. 

be  ratedJ^ 

'   Neither  the  16,  nor  the  26,  nor  the  30  Geo.  3,  contains 

any  danse  respecting  the  mode  in  which  the  said  com* 

pany  should  be  assessed  either  to  the  parliamentary  or 

parochial  taxes*      The  rates  of  tonnage  which  the. said 

ectopvUiy  are  empowered  to  take,  are  different  upon  the 

several  parts  of  the  canal. '  That  part  of  the  canal  which 

lies' in  the  parish  of  Kingswinford  was  made  under  the 

16  Geo*  Z,  and  occupies  12tf.  2r»  36p.  of  land.    No 

part  of  the  canal  lying  in  the  parish  of  Kingswinford, 

has  ever  been  rated  for  tonnage  dues,  before  the  rate 

which  is  the  subject  of  appeal  was  made. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  34tli  section  of  the  33  Geo.  3,  c.  121^  extends  to  all 
parts  of  the  canal  made  in  pursuance  of  the  several  acts 
ef  parliament  before  mentioned>'so  as  to  render  all  parts 
of  it  rateable  only  as  the  adjacent  lands,  without  in«- 
duding  in  the  rateable  value,  the  profits  derived  from 
ibe  tonnage  dues. 

Gufmeif,  Campbell^  and  Corbett,  in  support  of.  the 
order  of  sessions.  This  case  depends  upon  the  construc- 
tion io  be  given  to  the  34th  section  of  the  33  Geo.  3,yC. 
121^  which  enacts,  that  *'  the  said  company  shall  from 
time  to  time  be  rated  to  all  parliamentary  and  parochial 
taxes  and  assessments,  fer  or  in  respect  of  the  land  and 
grounds  taken  atfd  used  by  the  company,  and  all  ware- 
houses or  other  buildings  erected,  or  to  be  erected  by 
the^id  company,  <z5  other  lands,  grounds,  and  buildings 
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fying  mar  to  the  eaftal  and  collateral  cuts,  were  or  shflU 
be  rated/'    The  question  is;  whetiier,  this  sectioa  pre* 
tents  the  overseers  of  the  parish  of  Kingswifrford,  ff im 
including  the  profits  derived  by  the  company  from  their 
tonnage  dues,  in  the  rateable  value  of  that  part  of  ike 
canal  passing  through  the  parish,  and.confines  the  com- 
pany's rateability  to  a  valuation,  estimated  with  refer- 
ence to  the  mode  in  which  other  lands  lying  near  the 
canal  are  rated.     It  is  quite  clear,  that  between  the  16 
Geo,  3,  the  date  of  the  first  act,  and  the  33  Geo.  3, 
when  the  last  act  passed,  the  canal  was  liable  to  be 
rated  on  the  same  principle  a^  other  land  in  the  parish 
was  rateable,  namely,  according  to  the  improved  suonual 
value.  '  It  is  submitted,  however,  that  the  34th.  section, 
on  which  the  question  arises,  makes  no  difference  in  the 
principle  of  rating,  and  that  as  a  clear  liability  to  be 
rated  in  respect  of  the  profits  arising  from  tonnage  dues, 
attached  in  the  first  instance,  it  is  not  extinguished  by 
any  thing  contained  in  that  section.     There  being  a 
vested  right  in  the  parish  to  rate  the  company  upon  this 
principle,  previously  to  the  passing  of  the   last  act, 
nothing  but  a  clear,  unambiguous,  and  comprehensive 
provision  on  the  subject,  can  operate  to  divest  it  of  that 
right.     These  acts  of  parliament,  are  in  th^  nature  of 
contracts  between  the  company  and  the  public,  and  are 
to  be  construed  strictly,  especially  if  the  object  be  to 
extinguish  vested  rights.     All  the  acts  prior  to  the  33 
Geo.  3,  c.  121,  are  silent  as  to  the  mode  in  which  the 
company  should  be  rated,  and  the  question  is,  whether 
the  34th  section  of  that  act,  is  to  be  construed  prospec- 
tively or  retrospectively.     If  the  latt^  be  its  opeiBtioQi 
the  sessions  have  improperly  confirmed  the  rate ;  but  if 
it  is  merely  prospective,  their  decision  is  right.      Now 
the  most  intelligible  and  consistent  interpretation  to  be 
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put  upon  the  section  is^  that  the  legislature  meant  it  to 
iqyply  to  lands  and  grounds  intended  to  be  taken  and 
used  by  the  company  for  the  purposes  of  the  canal, 
and  not  lands  and  grounds  which  hetd  theretofore  been 
taken  for  those  purposes.  This  is  the  necessary  in- 
ference to  be  drawn  from  the  language  used,  because 
the  object  of  the  33  Geo.  3,  was  to  create  a  new  com- 
p8^y>  by  combining  the  old  with  certain  new  proprietors, 
and  that  act  for  the  first  time  mentions  '^  collateral  cuts." 
Therefore,  when  the  34th  section  mentions  '^  lands  and 
grounds  taken  and  used  by  the  said  company/'  it  must 
mean  land  and  ground  intended  to  be  taken  and  used 
by  the  new  company,  for  the  purpose  of  making  the 
oanal  and  collateral  cuts.  No  other  construction  can 
be  put  upon  the  section*  without  depriving  the  parish  of 
the  right  previously  vested  in  it,  of  rating  the  company 
according  to  the  improved  value  of  their  canal,  which 
cannot  be  effected  without  clear,  express,  and  unam- 
biguous language.  They  cited  Rex  v.  The  Grand 
Junction  Canal  {a\  and  Rex  y.  The  Birmingham 
Canal  {b). 

Scarlett,  Russell,  and  Whateley,  contr^.  This  is  en- 
tirely a  question  of  construction,  and  effect  must  be 
given  to  the  plain  object  of  the  act  of  parliament, 
which  was  to  render  all  parts  of  the  canal  made  in 
pursuance  of  the  several  acts  set  out  in  the  case,  rate- 
able only  as  the  adjacent  lands  would  be  rateable,  with- 
out including  in  the  assessment  the  profits  derived  from 
the  tonnage  dues.  The  intention  of  the  legislature  in 
passing  the  33  Geo.  3,  was  to  incorporate  the  old  with 
the  new  concern,  and  make  it  one  entire  undertaking. 
Therefore,  when  the  legislature  makes  use  of  the  ex- 

(a)  1  B.  &  A.  289.  (6)  2  Id.  570. 
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pressions   ''$aid  company/'   in.  the  34lh«e(^tioiiirnai 
terms  of  reference,  it  means  the  whole  cooeerQ^r^  oil3 
entire  undertaking.      If  the  legislature  had  meaat.tbil 
section  to  have  a  prospective  operatton>  it  would  have 
said  80«  and  would  have  used  terms  imponbing  futurity, 
The  words  ''  land  and  grounds  taken,  and  used,"  are 
clearly  expressed  in  the  past  tense^  and  mean  land  and 
grounds  which  had  been  taken  and  used,  and  not  land 
and  grounds  '^  to  be  taken/'  or  ^^  hereafter  to  be  taken 
and  used.'^    This  must  be  treated  as  a  declaratory  law, 
applicable  to  all  former  acts,  and  givic^  the  words  their 
plain  meaning,  they  are  to  be  construed  retarospectivelyi 
and  if  so,  then  the  order  of  sessions  ought-  to  be 
quashed.      No  notice  is  taken  in  the  act  of  vested 
rights,  and  therefore,  it  cannot  but  be  understood  that 
the  object  of  the  legislature  was  to  make  a  general  role 
as  to  the  mode  in  which  this  company  should  be  rated. 
The  company  has  never  been  rated  before  upon  the 
principle  on  which  they  are  now  sought '  to  be  a«- 
sessed,  and  this  is  an  experiment  to  charge  them  wi£h 
a  liability  never  thought  of  before. 


Abbott^  C.  J. — It  is  perfectly  clear  that  before  the 
passing  of  the  33  Geo.  3,  c.  121,  the  parish  of  Kuigs- 
winford  had  a  right  to  rate  the  Dudley  Canal  Oompaay* 
according  to  the  improved  value  of  the  canal,  by  rieasoai 
of  tonnage  dues  arising  on  coals  and  other  commodities 
passing  through  the  parish ;  and  I  take  it  to  be  a 
sound  rule,  when  an  act  of  parliament  is  applicable  to 
the  subject  under  consideration,  that  it  should  not  be 
construed  so  as  to  have  the  effect  of  defeating  and  de- 
stroying pre-existing  rights.  If  the  words  of  the  34th 
section  of  this  act,  or  some  of  them,  are  reasonably 
capable  of  being  applied  to  something  prospective,  or 


X 
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something  to  be  afterwards  done  by  virtue,  and  under 
i^  tmthority  of  the  act,  then  it  seems  to  me  that  this 
MiiAipQMy  has  been  rated  in  the  parish  of  Kingswinfardf 
on  the  right  footrag.  There  is,  I  admit,  consider- 
able dmbigulty  in  this  section^  but  it  is  by  no  means 
dear,  as  is' assumed,  that  it  is  to  have  a  retrospec- 
tive operation.  I  olnerve  that  in  six  or  seven  dif- 
ferent instances,  these  expressions  'f  said  canal  and  col- 
ateral  cuts,''  are  used.  These  expressions  occur  again 
in  the  section  in  question.  Then  are  we  to  extend  the 
words  **  said  canal  and  collateral  euts,"  to  that  part  of 
the  canal  previously  made,  or  are  we  to  limit  them  to 
the  ^*  said  canal  and  collateral  cuts,"  intended  to  be 
made  under  the  authority  of  this  act  ?  I  think  we 
ought  to  put  the  latter  construction  upon  this  34th 
clause.  It  is  not  unimportant,  in  construing  these 
words,  to  observe,  that  in  the  series  of  acts  of  parlia- 
ment which  have  passed  respecting  this  canal,  the  first 
menttbn  of  collateral  cuts  occurs  in  the  33  Geo.  3,  c.  121. 
The  16  Geo*  3,  c.  66,  is  only  an  act  for  making  the 
Dudley  canal,  and  does  not  make  any  provision  for 
collateral  cuts.  The  26  Geo.  3,  c.  87,  is  for  extending 
the  Dudley  to  the  Birmingham  canal,  but  says  nothing 
about  collateral  cuts.  The  30  Geo.  3,  c.  60,  was  passed 
merely  for  the  purpose  of  more  effectually  carrying 
the  previous  acts  into  execution.  But  the  33.  Geo.  3, 
c.  121,  which  is  the  act  in  question,  is  an  act  ^'  for 
making  and  maintaining  a  canal  navigation  from  the 
Dudley  canal  to,  &c.,  and  also  certain  collateral  cuts  to 
communicate  therewith.^'  These  are  the  words  of  the 
title.  Then  finding  in  this  act  of  parliament  new 
words  designating  this  canal  by  the  expressions  '*  said 
canal  and  collateral  cuts/'  I  must  say,  (though  the  ex- 
pression "  intended,"  which  is  sometimes  used  in  these 
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1825.<        acts,  is  omitted),  in  the  difficulty  of  finding*  any  other 
Jj^^'       sensible  exposition  of  words  so  doubtful,  that  the  sound' 
V.  rule  is  to  hold,  that  they  mean  works  intended  to  h4 

CanYl-  nM^dc>  2^cl  that  they  shall  not .  hare  a  retrospectiTe 
Company,  operation  applicable  to. works  previously  made,  whidh 
would  have  the  effect  of  taking  away  from  the  parish 
that  right  of  rating  the  canal,  which  before  that  time 
existed  and  was  vested  in  the  parish  by  law.  Tet 
these  reasons,rI  am  of  opinion  that  the  sessions  have 
done  right  in  deciding  that  this  company  is  rateable  in 
the  parish  of  Kingsmnfordy  not  merely  accoiding  to  the 
value  of  the  adjoining  lands,  but  according  also  to  the 
improved  value  of  that  part  of  the  canal  passing 
through  the  parish  derived  from  the  tonnage. dues.  It 
is  not  unimportant  to  observe,  that  this  act  of  parlia- 
ment passed  at  the  instance  of  this  Company  of  Pro- 
prietors, who  are  afterward«  authoriised  to  cany  its  pro* 
visions  into  execution ;  and  it  is  not  too  much  to  say, 
that  if  persons  of  that  description,  are  iiftroducing 
new  bills  before  the  legislature,  and  mean  thereby  to* 
take  away  rights  previously  vested,  they  shall  mam-^ 
fest  their  intention  by  using  clear,  explicit,  and  un- 
ambiguous words  for  that  purpose,  in  order  that  the 
legislature  may  have  an  opportunity  of  thoroughly 
understanding  the  provisions  which  they  are  called  upon 
to  enact. 

Ba YLEY,  J. — ^I  consider  it  a  most  useful  and  salutary 
rule  of  construction,  in  cases  of  this  description,  that 
when  the  object  of  the  act  of  parliament  is  to  impose 
a  burthen,  or  to  take  away  a  right,  such  language  must 
be  proved  to  have  been  used,  as  shewd  moi^t  unequi- 
^  vocally  that  it  was  the  intention  of  the  legislature 
that  the  burthen  should  be  imposed,  or  the  right  taken    i 
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awa.y>     Now  in  the  presiont  case,  if  it  had  been  the  in-        i825. 
tentUm  of  the   legislature  to  deprive  the  parish  of       ''"^' 
Kmgswmford^  and  all  other  parishes  through  which  «. 

this  0fmal  passes,  of  the  right  which  they  possessed  of  cUnaJ 
rating  the  company,  at  the  time  the  act  passed,  I  should  Cokpa^y. 
have  expected  some  recital  upon  the  subject,  shewing 
plainly  and  distinctly,  .that  such  &  purpose  was  in 
contemplation.  The  language  which  the  legislature 
has  used  in  this  act,  is  certainly  inadequate  for  thai 
purpose.  The  33  Ceo.  3,  c.  121,  after  reciting  the 
previous  acts,  autjiorises  the  Company  of  Proprie- 
tors '*  to  make  and  perform  all  such  works  and  things 
as  should  be  requisite  for  making,  completing,  and 
maintaining  the  said  canal  and  collateral  cuts^  and  the 
navigation  thereof,  and  for  supplying  the  same  with 
water  in  as  full,  ample,  and  beneficial  a  manner  to 
all  intents  and  purposes,  as  the  said  Company  of  Pro- 
prietors were  authorised  and  empowered  to  do,  execute, 
and  perform^  under  and  by  virtue  of  the  said  recited 
acts,"  8w;.  What  is  meant  by  the  said  company^ 
This  act  clearly  has  reference  to  the  new  company. 
There  had  been  an  old  company,  and  the  act  constitutes 
a  new  company  by  the  addition  of  certain  new  pro- 
prietors. The  statute,  therefore,  clearly  means  that  the 
lands  and  grounds,  &c.,  taken  by  the  said  new  company, 
for  making^and  completing  the  canal,  shall  be  subject 
to  the  same  regulations  as  were  provided  by  the  previous 
acts,  as  far  as  the  nature  of  the  case  would  admit.  It 
never  was  the  intention  of  the  legislature  to  interfere 
with  any  thing,  except  to  put  the  lands  and  grounds  taken  ' 
by  the  new  company,  under  the  same  management  and 
control,  to  which  the  lands  and  grounds  taken  by  the 
old  company,  were  subjected.  We  must  construe  the 
34th  section  prospectively  and  not  retrospectively,  and 
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therefore,  gi^g  effect  to  that  construction,  I  think 
that  the  company  is  rateable  not  only  with  reference  to 
the  value  of  the  adjacent  lands,  but  that  the  profits  de- 
rived ffom  the  tonnage  dues,  must  be  included  in  the 
rateable  value. 


HoLBOYD,  J.,  concurred  (a). 


T 


(a)  LiTTLEDALEy  J.,  WAS  absent. 


Ti     •«  • 


t/        » 
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The  King  v.  The  Justices  of  Essex.  ^^^^' 

1  HIS  was  a  rule  nisi  for  a  mandamus  to  the  justices      ^  ?^J^^®  ^^ 

,  "^  appeal  by  an 

of  Essex,  commanding  them  to  enter  continuances  and  inhabitant  of 
hear  the  appeal  of  George  Frost,  against  an  order  made  ^nsTan  order 
under  the  65  Geo.  3,  c.  68,  s>  2,  for  diverting  and  turn-  for  stopping 
ing  an  unnecessary  public   footway  in  the  parish  of  cessarypub- 

Mountnessins  in  the  same  county.     Mr.  Frost,  who  is  ^ic  footway 
...  ,  under  the  au- 

an  inhabitant  of  Mountnessing,  had,  as  soon  as  the  thorityof55 
order  in  question  was  made,  given  notice  to  the  surveyor     ^  *  ^'  ^'  ^ 
of  the  highways  of  his  intention  to  appeal  at  the  Epi-  that  the  appel- 
phany  quarter  sessions  now  last  past,  against  the  said  rS  "**or  «^ag-" 
order,  and  had  also  affixed   a  similar  notice   on  the  grieved,'*  pur- 

T-i-i  i<%i*ni  suing  the  lan- 

CDurch  door,  pursuant  to  the  3d  section  of  the  statute,  guageofs.  3, 
When  the  appeal  came  on  to  be  heard  at  the  sessions,  ^®  appeal 

.         clause,  or  the 

it  was  objected  to  the  form  of  the  appellant's  notice,  party  will  have 
that  he  did  not  therein  state  himself  to  be  injured  or  ?^  J^^'*^''^* 
aggrieved  by  the  order,  conformably  to  the  language  of 
tbe  appeal  clause,  sec.  3  (a).    The  sessions  acquiesced 
in  the  objection,  and  dismissed  the  appeal ;  and  the 

(a)  Which  provides, "  that  where  any  unnecessary  highway,  bridle- 
way, or  footway,  shall  be  so  ordered  to  be  stopped  up  as  aforesaid, 
it  shall  and  may  be  lawful  for  any  person  or  persons,  injured  or 
oggrieved  by  any  such  order  or  proceeding,  &c.,  to  make  his  or  the!'' 
complaint  thereof,  by  appeal  to  the  justices  of  the  peace  at  the  said 
quarter  sessions,  upon  giving  ten  days*  notice  in  writing  of  such 
appeal  to  the  surveyor  of  the  highways  of  the  parish,  township,  or 
place  wherein  such  highway,  bridle  or  footway,  shall  be  situated ; 
|and  also  affixing  such  notice  to  the  door  of  the  church  or  chapel  of 
^ch  parish,  township,  or  place,  and  the  said  court  of  quarter  ses- 
ons  is  hereby  authorised  and  empowered  to  hear,  and  finally  deter- 
ie  such  appeal." 

OL.  III.  2l 


484  CASES    IN    THE    KING's    BENCH, 

1826.         question  now  was,  whether  it  was  necessary  for  the  ap- 
rr^^XT^       pellant  to  aver  in  express  terms  in  his  notice,  that  he 
V.  was  a  party  '*  injured  '\ot  "aggrieved,*'  in  order  to  give 

of  Em"x  ^*  ^^°^  ^  locus  standi  to  be  heard  at  the  sessions,  he  being 
in  fact  an  inhabitant  of  the  parish,  and  it  being  con- 
ceded that  the  path  ordered  to  be  stopped  up,  was  a 
public  footway. 

Knox  and  Brodrick  shewed  cause  against  the  rale. 
The  right  of  appealing  to  the  sessions  against  an  order 
for  diverting  and  turning  an  unnecessary  footway  is 
given  only  to  persons  '*  injured  "  or  "  aggrieved  *'  by  such 
order.  Unless,  therefore,  the  party  intending  to  appeal 
states  in  express  terms  in  his  notice  that  he  is  injured 
or  aggrieved  by  the  order  of  which  he  complains,  he  has 
no  right  to  be  heard,  and  the  sessions  have  no  jurisdic- 
tion to  entertain  his  appeal.  This  is  not  an  objection 
of  mere  form,  it  is  matter  of  substance,  inasmuch  as  the 
party  is  bound  to  aver  on  the  face  of  his  notice  that  he 
is  injured  or  aggrieved,  so  as  to  call  upon  the  respon- 
dents to  support  the  order.  The  appellant  in  this  case 
may  be  a  mere  volunteer,  who  has  sustained  no  injury 
or  grievance  by  the  order  in  question.  To  such  a  per- 
son no  right  of  appeal  is  given ;  and  therefore,  unless  he 
condescends  to  state  in  his  notice,  pursuant  to  the  ex- 
press language  of  the  Sd  section  of  the  statute,  that  he 
is  '*  injured  "  or  "  aggrieved,'*  the  sessions  are  justified  in 
refusing  to  hear  him.  It  is  not  contended  that  an  ap- 
pellant under  this  statute  is  bound  to  set  forth  the 
grounds  of  his  appeal,  but  he  is  at  least  required  to 
shew  that  he  has  something  to  complain  of,  before  he 
can  bring  the  respondents  into  court. 

Jessopp  and  DowUng,  contra.      Prima  facie  every 
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person  is  a^rieved  by  the  stopping  up  of  a  public  foot-        1826. 

way,  and  therefore,  under  the  3d  section  of  this  act,  a      J^lT'' 
,  ,   .  .  The  King 

notice  complcdning  of  such  a  proceeding  would  be  suf-  «. 

ficient  to  entitle  a  party  to  be  heard^  without  stating  in  of  e^eJ*^*^ 
terms  that  he  was  injured  or  aggrieved.  It  cannot  be 
assumed  that  the  appellant  in  this  case  was  a  mere 
volunteer  in  instituting  an  appeal,  which,  if  it  failed, 
must  have  subjected  him  to  the  payment  of  costs.  The 
bare  fact  of  his  appealing  is  strong  evidence  not  only 
of  his  sincerity  in  the  proceedings  but  of  his  being  really 
aggrieved  by  the  order  of  which  he  complained.  Whe- 
ther he  be  or  be  not  injured  or  aggrieved  is  matter  of 
evidence  to  be  established  on  the  hearing  of  the  appeal, 
the  sessions  alone  being  the  competent  tribunal  to  de-* 
termine  that  question.  A  party  may  erroneously  sup* 
pose  himself  to  be  injured  or  aggrieved,  and  therefore 
his  own  assertion  in  his  notice  to  that  effect,  can  avail 
him  nothing,  unless  he  proves  in  evidence  that  he  has  sus- 
tained some  injury.  It  is  sufficient  in  a  proceeding  of  this 
nature,  where  the  pubhc  interest  may  be  seriously  af- 
fected by  an  order  made  ex  parte  by  the  petty  sessions, 
for  any  inhabitant  of  the  parish  to  give  notice  that  he 
intends  to  appeal  at  the  sessions  against  the  order,  and 
when  the  sessions  arrive  it  is  time  enough  for  him  to 
shew  by  evidence  that  he  is  injured  or  aggrieved.  This 
act  does  not  describe  any  form  of  notice  of  appeal  simi- 
lar to  that  which  is  given  in  the  schedule  to  the  General 
Highway  act  13  Geo.  3,  c.  78,  and  therefore  the  appel- 
lant is  left  to  draw  his  notice  of  appeal  in  such  form  as 
he  pleases ;  and  so  long  as  he  appears  to  be  a  party 
complaining,  which  is  evidenced  by  the  fact  of  his  ^ 
appealing,  that  is  sufficient  to  give  the  sessions  jurisdic- 
tion. If  this  objection  to  the  notice  could  preyc^l,  it 
might  as  well  be  contended  that  the  party  was  bound 
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1826.  to  set  out  the  grounds  of  his  appeal,  and  the  cause  and 
msttter  thereof,  in  Hke  manner,  as  in  appeals  in  matters 
v"  of  bastardy,  under  49  Geo.  3,  c.  68,  s.  6  (a),  or  against 
^  Essex?*'*  overseers'  accounts,  under  41  Geo.  3,  c.  23,  s.  4  (6) ;  but 
it  has  been  holden  that  the  grounds  of  appeal  need 
not  be  stated  in  the  notice.  Rex  v.  Justices  of  Devon- 
shire  (c). 

Abbott,  C.  J. — ^This  question  arises  upon  the  lan- 
guage of  the  clause  (s.  3)  in  the  65  Geo.  3,  c.  68,  which 
gives  the  appeal.  That  clause  provides  that  it  shall  be 
lawful  for  any  person  or  persons  in;«/redf  or  aggrieved  by 
siny  of  the  proceedings  therein  mentioned,  to  make  his 
or  their  complaint  thereof  by  appeal  to  the  quarter  ses- 
sions, upon  giving  ten  days',  notice  in  writing  to  the 
surveyor  of  the  highways,  &c.  It  is  objected,  that  the 
notice  of  appeal  in  this  instance  did  not  describe  the 
appellant  as  a  party  ^'injured"  or  ''aggrieved,"  but 
simply  stated  him  to  be  an  inhabitant  residing  in  the 
parish;  and  on  that  ground  the  sessions  dismissed  the 
appeal.  I  am  of  opinion  that  the  sessions  have  done 
right.  It  is  not  contended  that  the  notice  should  con- 
tain the  specific  grounds  on  which  the  party  means  to 
rely  in  support  of  his  appeal ;  biit  it  is  very  reasonably 
insisted,  that  the  notice  should  contain  a  statement,  at 
least,  that  the  party  appealing  had  some  grievance  or 
injury  to  complain  of.  Some  acts  of  parHament,  and 
particularly  those  adverted  to  in  argument,  expressly 
require  that  the  party  complaining  shall  state  the 
grounds  of  his  appeal,-and  the  cause  and  matter  thereof. 

(a)  See  Rex  v.  Justices  of  Ox-  vol.  ii.  88,  and  Rex  v.  Sheardt 

fardshire,  ante  vol.  i.  281.      1  B.  ante  vol.  ii.261.     2  B.  &C.356, 

&C.279,S.C.  S.  C. 

(6)  See  Rex  v.  Mayall,  ante  (c)  1  M.  &  S.  411. 
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In  this  case  that  is  not  required;  but  it  is  of  great  imr         1826. 
portance,  that  in  a  proceeding  of  this  nature,  the  object     r^T^C^^ 
of  which  is  to  bring  the  respondent  into  court,  the  party  v. 

should  shew  on  the  face  of  his  notice,  that  he  has  a  of  Ess^ex!^^ 
locus  standi  to  be  heard.  A  notice  of  this  kind  is  in  the. 
nature  of  a  declaration,  or  an  indictment,  in  which  the 
party  must  shew  that  he  is  entitled  to. call  upon  the 
court  to  interfere.  Unless  therefore  an  appeal  is  given 
to  all  mankind,  I  cannot  say  that  the  mere  circumstance 
of  this  perspn  being  an  inhabitant  of  the  parish,  and  one 
of  the  public,  is  sufficient  to  entitle  him  to  be  heard  as 
an  appellant,  without  stating  at  the  same  time  that  he 
is  a  person  actually  injured  or  aggrieved.  The  appeal 
is  given  only  to  persons  '*  injured  "  or  "  aggrieved,''  and 
as  this  person  does  not  say  that  he  is  injured  or  ag-^ 
grieved,  it  appears  to  me  that  he  had  Ho  right  to  be 
heard.  The  schedule  to  the  13  Geo.  3,  c.  78,  gives  a 
form  of  notice,  in  which  the  appellant  is  required  to 
assign  the  grievance  and  cause  of  complaint.  In  the 
56  Geo.  3,  no  such  form  is  prescribed,  and  therefore  it 
would  have  been  sufficient  if  this  appellant  had  complied 
with  the  3d  section,  which  gives  the  appeal  to  the  party 
*'  injured ''  or  *'  aggrieved/'  It  is  said  that  this  being  a 
question  respecting  a  public  highway ,  all  his  majesty's 
subj  ects  are  likely  to  have  an  interest  in  it,  and  that  when 
the  act  gives  an  appeal  to  all  persons  injured  or  ag- 
grieved, it  follows  that  all  mankind  have  a  right  of 
appeal.  Now  we  must  suppose  that  the  appeal  clause, 
in  using  the  words  "  injured  or  aggrieved,"  has  refer- 
ence to  those  only  who  have  some  special  interest  in  the 
matter,  by  living  near  the  foot  path  proposed  to  be 
diverted,  or  having  occasion  frequently  to  use  it.  It 
does  not  follow,  that  because  an  inhabitant  of  a  parish 
may  have  occasion  to  use  an  unnecessary  foot  path  some 
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1826.        times>  that  by  stopping  it  up,  he  would  thereby  be  i^- 
r^^'      jured  or  aggrieved.    The  act  clearly  contemplates  per- 
V.  sons  likely  to  sustain  some  real  injury,  and  does  not 

of  ^sEx^^*  S^^^  *^®  appeal  to  the  world  at  large,  or  to  any  captious 
or  quarrelsome  person  in  a  parish  who  may  be  dis- 
pleased with  the  stoppage.  We  think  that  some  mean- 
ing must  be  attached  to  the  words  'injured  or  ag- 
grieved/^ and  as  this  appellant  has  not  brought  himself 
within  those  terms,  on  the  face  of  his  notice,  by  alleging 
that  he  has  sustained  a  special  injury,  we  are,  of  opinion 
that  this  rule  must  be  discharged. 

HoLROYD,  J.  (a),  and  Littledale,  J.,  concurred. 

Rule  discharged* 

(a)  Bayley,  J.  was  abseitt. 


The  King  v.  Abbaham  Constablk^  Esq. 

A  justice        I  jjg  defendant,  a  iustice  of  the  peace,  had  been  con- 
convicted  of  a  "^  r        ' 
misdemeanour  victed  upon  an  indictment  for  a  misdemeanour  in  his  of- 

m^i'i'd^n  fi^^>  i'^  J^^^^g  committed  a  person  for  punishment  to  the 
person  to  re-  house  of  correction,  there  to  be  kept  to  hard  labour  for 
judgment  of  three  months,  undeif  the  Vagrant  Act,  5  Geo.  4,  c.  8, 
the  Court;  but  g,  2,  without  having  examined  the  witnesses  on  oath; 
affidavit  of  .  heard  the  accused  in  his  defence,  or  having  even  seen 
fif^  ^^^'      ^™  before  the  warrant  of  commitment  was  signed. 

Court  will 

S^eTso?  ^*^  Attorney  General  (Sir  J.  Copley),  having  prayed 
attendance.       the  judgment  of  the  Court, 

Scarlett  and  Marryat,  for  the  defendant,  moved  that 
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his  personal  attendance  might  be  dispensed  with  on  the         i826. 
ground  of  age  and  infirmity.  ThTKl^G 

The  Attorney  General  objected  to  this  application  Constable, 
without  some  special  grounds  stated  on  affidavit ;  and 
he  cited  Rex  y.  Harwood  {a).  There  the  defendant, 
being  a  justice  of  peace,  was  convicted  on  an  infor- 
mation, for  a  conviction  by  him  made^  of  an  alehouse 
keeper,  who  was  never  summoned  or  heard.  It  was 
moved,  as  of  course,  to  dispense  with  his  appearance. 
This  was  opposed,  unless  there  Was  some  reason  given 
or  affidavit  made ;  and  the  Court  resolved  that  it  was 
not  of  course,  and  the  defendant  afterwards  appeared 
in  person. 

The  Court  said  the  defendant  must  appear  in  person^ 
unless  some  reason  for  his  absence  was  assigned  on 
affidavit. 

On  a  subsequent  day,  an  affidavit  made  by  the  de- 
fendant's medical  attendant  was  produced,  from  which 
it  appeared  that  the  defendant  was  upwards  of  80  years 
of  age,  extremely  infirm  in  health,  and  could  not,  in 
the  judgment  of  the  deponent,  leave  his  house  without 
danger  to  his  life. 

* 

Upon  this  affidavit,  the  Court  determined  to  dispense 
with  the  personal  attendance  of  the  defendant,  and  the 
matter  was  disposed  of  in  his  absence*  The  nature  and 
circumstances  of  the  case  will  be  sufficiently  disclosed 
in  the  judgment,  which  was  pronounced  as  follows,  by 

Ab  BOTT,  C.J. — It  is  extremely  painful  to  the  Court  to 
be  called  upon  to  pass  a  judgment  against  a  defendant 

(a)  2  Str.  1088.     3  Burr.  1746,  S.  C. 


The  King 

V, 
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1836.        arrived  at  the  very  advanced  aga  of  this  gentlemaQi  aiid> 
l^ho  has  for  many  years  been  acting  in  the  discharge 
of  the  important  office  of  a  magistrate  and  justice  of  the 
Constable,    p^ace ;  but  although  it  is  painful  to  us  to  pass  a  judgment^ ' 
under  such  circumstances,  yet  is  our  duty  so  to  do^ 
The  offence  of  which  this  defendant  has  been  found 
guilty,  is  not  charged  to  have  been  committed  wrth  any 
corrupt  motives,  nor  does  it  appear  from  the  evidence 
that  he  had  any  feeling  of  personal  animosity  towwls 
the  party  who  was  the  object  of  his  commitm^at,  and 
who  has  certainly  suffered  very  severely  under  it.     But 
notwithstanding  the  absence  of  corrupt  motives,  and  of 
personal  animosity^  the  circumstances  of  committing  a 
man  to  hard  labour  for  three  months,  without  the  ex- 
amination of  a  single  witness  against  him  on  oath^  or 
without  giving  him  the  opportunity  of  saying  one  word 
in  his  defence,  is  a  very  serious  offence  in  a  magistrate'. 
The  Court  is  at  a  loss  to  understand  how  any  persoi 
who  had  so  long  acted  as  a  magistrate,  could  have 
fallen  into  such  an  error,  as  to  suppose  that  he  was  at 
liberty  to  sign  depositions,  importing  that  they  had  been 
taken  on  oath  before  him,  when  in  fact,  they  were  not 
so  sworn  ;  and  to  sign  a  warrant  of  commitment,  with- 
out hearing  the  accused,  or  even  seeing  him  before  he 
was  consigned  to  prison.     Such*  a  proceeding,  was  not 
only  highly  irregular,  but  grievously  prejudicial  to  the 
party  committed.     It  appears,  however,  ]^at  the  de- 
fendant has  done  all  that  he  could  do,  to  satisfy  the 
injured  party,  and  it  is  now  sworn  that  he  has  suc- 
ceeded in  that  object.     We  are,  therefore,  not  called 
upon  to  inflict  any  sentence  with  a  view  to  the  in- 
terest or  to  the  feelings  of  the  person  who  has  been 
injured.    Those  have  already  been  satisfied  by  the  de- 
fendant himself.     One  object  which  may  weU  be  sup- 
posed to  have  been  in  view  on  the  part  of  those  who 
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instituted  this  proeecution,  (and  a  very  proper  object  it         \q^, 

was),  has  been  attained,  namely,  a  desire  expressed  by 

this  gentleman,  to  withdraw  from  the  commission  of 

the  peace,  in  which>  certainly,  after  what  has  happened.    Constable. 

he  ou^t  no  longer  to  remain.      That  is  to  a  certain' 

degreean  atonement,  and  considering  all  that  he  has  done 

inthe  way  of  satisfaction  to  the  injured  party,  we  do  not 

feel  ourselyes  called  upon  to  pass  such  a  sentence  as 

will  bear  heavy  upon  the  defendant.    Taking  all  the 

circumstances  of  the  case  into  consideration,  we  think 

it  will  be  sufficient  to  pronounce  a  rule,  that  the  de-< 

fendant  do  pay  to  the  king  a  fine  of  100/. 


The  King  v.  John  Taylor,  and  others. 

JLHE  defendant  and   three   others,   apprentices,  had      if  a  warrant 
been  severally  and  respectively  committed  to  the  house  of  commit- 
of  correction  at  Brixton  in  the  county  of  Surrey,  upon  cution  mani- 
the  warrants  of  two  justices,  under  the  authority  of  ^"?®^^y  defec- 
stat.  4  Geo.  4,' c.  34,  for  misconduct  in  their  masters'  feceofit, 
employment.  tl\p^n 

a  conviction, 
■n      1  *  1  AT  •i.r'Li-  J.1-'  '   the  Court  wiU 

Brodrtck  moved  for  writs  ot  habeas  corpus  to  brmg  up  ^ot  notice  the 

the  bodies  of  the  defendants,  for  the  purpose  of  being  dis-  defect,  until 

charged  upon  an  objection  applicable  to  all  the  warrants  is  returned 

of  commitment,  namely,  that  they  respectively  omitted  to  ^^^%  Court, 

shew  on  the  face  of  them  that  the  magistrates  had  any  tion  on  the  4 

jurisdiction  over  the  offence  imputed  to  the  defendants.  ^^^  appren-' 

By  4  Geo.  4,  c.  29,  after  reciting  that  by  20  Geo.  2,  c.  1  d,  tice  for  mis- 
behaviour, 

must  shew  on  the  &ce  of  it,  that  the  defendant  is  an  apprentice  within^the  4  Geo.  4, 
c.  29,  which  extends  previous  acts  to  apprentices,  upon  whose  binding  out  no 
lai;ger  sum  than  25/.  has  been  paid. 


Taylor. 
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1826.        magistrates  had  certain  powers  in  cases  of  poor  ap- 
r^!^^"^      prentices,  and  of  other  apprentices,  upon  whose  binding 
V.  no  more  than  51.  was  given,  and  that  by  3  Geo.  3,  c.  55, 

certain  powers  are  given  to  justices  of  the  peace  in  cases 
of  apprentices  put  out  by  the  parish,  or  upon  whose 
binding  no  greater  sum  than  10/.  was  given,  on  com- 
plaints of  ill  usage,  by  their  masters  or  mistresses,  and 
that  it  was  expedient  to  extend  the  said  acts  to  ap- 
prentices, upon  whose  binding  a  larger  sum  than  51.  or 
10/.  was  paid,  it  is  enacted,  that  the  provisions  of  the 
said  acts,  so  far  as  they  relate  to  apprentices,  shall  be 
deemed  to  extend  to  all  apprentices  upon  whose  binding 
out  no  larger  sum  than'  25/.  was  or  shall  be  paid.      By 
4  Geo.  4,  c.  34,  reciting  20  Geo.  2,  c.  19 ;  6  Geo.  3, 
c.  25 ;  and  4  Geo.  4,  c.  29 ;  and  that  it  was  expedient 
to  extend  the  powers  of  the  said  acts,  it  is  enacted,  that 
it  shall  be  lawful,  not  only  for  any  master  or  mistress, 
but  also  for  his  or  her  steward,  &c.,  to  make  complaint 
upon  oath,  against  any  apprentice,  within  the  meaning 
of  the  said  acts,  to  any  justice  of  peace  of  the  county 
or  place  where  such  apprentice  shall  be  employed,  of  or 
for  any  misdemeanour,  misconduct,  or  ill  behaviour  of 
any  such  apprentice ;  or  if  such  apprentice  shall  have 
absconded,  it  shall  be  lawful  for  any  justice  of  peace  of 
of  the  county  or  place  where  such  apprentice  shall  be 
found,  or  shall  have  been  employed,  and  on  complaint 
thereof,  made  on  oath  by  such  master,  &c.,  which  oath 
the  said  justice  is  hereby  empowered  to  administer,  and 
to  issue  his  warrant  for  apprehending  every  such  ap- 
prentice ;  and  further  to  hear  and  determine  the  same 
complaint,  and  to  punish  the  offender  by  abating  the 
whole  or  any  part  of  his  or  her  wages,  or  otherwise  by 
commitment  to  the  house  of  correction,  there  to  remain 
and  be  held  to  hard  labour,  for  a  reasonable  time,  not 
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exceeding  three  months.  Now  the  warrants  on  which 
these  defendants  had  been  committed^  did  not  state 
that  no  larger  a  sum  than  251.  had  been  paid  upon  their 
binding  respectively,  which  they  ought  to  have  done,  in 
order  to  shew  that  the  justices  had  jurisdiction,  and 
consequently  the  defendants  must  be  discharged. 
[Bayley,  J.  If  there  be  a  good  conviction,  will  not  that 
cure  the  objection  ?]  But  assuming  there  to  be  a  good 
conviction,  still  the  warrant  of  commitment  must  pur- 
sue the  conviction,  and  shew  that  the  justices  had  juris- 
diction to  commit  for  the  offence  of  which  the  de- 
fendants have  been  convicted.  In  Rogers  v.  Jones  (a), 
it  was  held,  that  a  conviction  for  an  offence  differing 
from  that  recited  in  the  commitment  will  not  justify 
imprisonment  under  the  latter.  \Bayley  J.  There  is  an 
old  case  in  Fortescue  (6),  which  decides  this,  that  if 
there  is  a  conviction  independently  of  the  commitment, 
the  Court  will  not  discharge  on  any  defect  in  the  war- 
rant of  commitment,  unless  the  conviction  is  before 
them.  Abbott,  C.  J. — ^And  that  is  very  reasonable ;  for 
otherwise  there  must  be  as  much  certainty  and  length 
in  the  commitment  as  in  the  conviction,  which  would 
be  productive  of  great  inconvenience.      We  must  sup- 
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18^6. 

The  King 

Taylor. 


(a)  Apte  vol.  ii.  429.  3  B.  &  C.  409. 
(b)  Rex  V.  Hawkiruy  Fortesc,  272.  On  a  return  to  a  habeas  corpus, 
signifying  that  the  defendant  had  been  convicted  of  carrying  away 
deer  in  a  forest,  it  was  objected  that  it  should  have  said  ^^  of  unlaw- 
fully carrying,''  &c.  Parker,  C.  J.  There  is  a  difference  in  the  re- 
turn of  a  habeas  corpus,  where  it  is  before  conviction  and  after;  for 
where  it  is  after,  you  need  not  be  so  particular.  It  ought  to  be 
alleged  *^  unlawfully,"  if  before  conviction;  but  in  this  case,  it  may 
be  in  the  conviction ;  so  that  it  will  be  well  enough.  See  Rex  y. 
Rogers,  ante  vol.  i.  59 ;  and  Rex  v.  fl6/ps,3  M.  &  S.  331 ;  Palei/  on 
Convictions,  2d  ed.  by  DowUng,  tit.  '^  Commitment.'' 
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1826.         pose,  until  the  contrary  is  shewn,  that  there  is  a  legal 

'^;;^'       conviction   to  support  the    commitment.      We  must 
The  Kino  .     f^ 

V.  have  the  conviction  brought  up,  before  we  can  take 

Taylor.  .  ^^^  notice  of  a  defect  in  the  warrant.  For  this  pur- 
pose you  may  have  a  certiorari  to  bring  up  the  record, 
and  writs  of  habeas  corpus  to  bring  up  the  defend- 
ants]. 

On  a  subsequent  day,  the  defendants  were  brought 
into  Court,  and  the  convictions  being  returned, 

Brodrick  took  six  objections  to  the  form  of  the  con- 
victions, but  relied  mainly  on  two  ;  first,  that  they  did 
not  shew  upon  the  face  of  them  what  apprentice-fees 
had  been  paid  with  the  defendants,  so  as  to  give  the 
justices  Jurisdiction  under  the  authority  of  the  acts 
above  mentioned ;  and  second,  that  they  did  not  pur- 
sue the  general  form  of  conviction  given  by  3  Geo.  4, 
c.  23,  by  shewing  any  information  against  the  de- 
fendants, or  that  the  defendants  were  present  when  the 
evidence  was  given  against  them,  or  when  the  evidence 
in  support  of  the  convictions  was  ^iven. 

Notice  having  been  served  on  the  prosecutor,  and  no 
opposition  being  made. 

Bay  LEY,  J.,  (a),  said  the  defendants  must  be  dis- 
charged. It  appears  to  me  that  the  convictions  ought 
to  shew  that  the  defendants  were  apprentices  within 
the  provision  of  4  Geo,  4,  c.  29,  s.  1,  that  is,  appren- 
tices upon  whose  binding  out  na  larger  sum  than  25/. 
was  respectively  paid.  These  convictions  do  not  shew 
this,  and  therefore  the  justices  do  not  appear  to  have 
bad  any  jurisdiction  to  convict.     The  convictions  are 

(a)  Abbott,  C.  J.»  and  LittUduUy  J.,  were  absent. 
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also  defective  in  other  respects^  for  not  complying  with         1826. 
the  summary  form  given  by  3  Geo,  4,  c.  23.  tT^k*^ 

v. 
HoLROYD,  J.,  concurred.  Tayloe. 

Defendants  discharged  (a). 

(a)  See  1  Burn,  Title,  Apprenfices,  and  the  forms  there  given, 
24th  ed.  by  Chetwynd ;  and  Rex  v.  Brown,  8  T.  R,  26. 


The  King  v,  J.  Richards. 

Indictment  for  perjury.    The  first  count,  after  sfet-  An  indictment 

ting  out  in  the  introductory  part,  that  one  /.  H.  was  in  ^^  P^rjuiy, 

due  form  of  law  tried  upon  a  certain  indictment  for  elec-  the  defendant 

tion  bribery,  proceeded  to  charge,  "  that  L  R.,  (the  de-  Ydk^^ 

fendant),  late  of,  &c.,  labourer,  wickedly  devising  and  gave  ftdse^^ 

intending  to  injure  and  aggrieve  the  said  /.  H.,  and  to  withou^ver- 

cause  him  to  be  wrongfully  convicted  of  the  oflPences  "J2S  ^^^at  the 

,        .    ,    «  •         1  ,  1  .        1  .  ,  .        offence  was 

nerem before  mentioned,  and  to  subject  him  to  the  pams  ^^  wilfully"  ox 
and  penalties  by  the  laws  of  this  realm  inflicted  on  per-  «  ^*  ^'  ^fl, 
sons  guilty  thereof,  on,  &c.,  at,  &c.,  did,  at  the  trial  of  committed, 
the  said  indictment,  appear  as  a  witness  against  the  ^est  of^ju^e- 

ment. 

Quarey  Whether  an  indictment  at  common  law  for  perjury,  must  not  charge  the 
offence  to  have  been  wilfully  as  well  as  corruptly^  committed. 

The  first  count  of  an  indictment  for  perjury  committed  on  a  trial,  having  charged 
that  the  defendant  was  sworn  and  examined  at  the  trial,  that  he  deposed  so  and  so, 
setting  out  the  evidence,  and  then  assigning  perjury  thereon,  in  the  usual  way ;  the 
fifth  count,  which  assigned  perjury  on  an  affidavit  sworn  by  the  defendant  in  oppo- 
sition to  a  rule  for  a  new  trial  in  the  previous  case,  after  averring  by  way  of  introduc- 
tion, "  that  by  means  of  the  false  testimony  of  the  defendant  in  the  first  count  men- 
tioned, the  prosecutor  was  unlawfully  convicted,"  proceeded  to  allege  that  the  de- 
fendant afterwards  falsely  swore  in  the  affidavit,  ^^  that  the  evidence  which  he  had 
given  on  the  said  trial  was  true;  '*  and  then  assigned  the  perjury  by  averring  "that 
whereas  in  truth  and  in  fact,  the  evidence  which  the  defendant  gave  on  the  said  trial 
was  not  true,  hut  vas  false  in  the  particulars  in  the  said  first  count  of  this  inquisition 
assigned  and  set  forth : " — Held  insupportable  in  arrest  of  judgment. 


The  King 
t;. 
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1826.        ^^^  ''-  ^'f  ^^^  ^^^  ^^^^  ^^^  there  sworn,  &c.,  to  speak 
the  truth    concerning  the    matters    then  and   there 
depending,  &c.,   and  the  said  /.  R,  then  and  there 
Richards,    falsely  and  maliciously   gave  false  testimony   against 
the  said  J.  H.,  in  support  of  the  said  matters  so  charged 
against  the  said  /.  H.,  in  the  said  indictment  as  afore- 
said, by  then  and  therefakely  deposing  and  giving  in  evi- 
dence at  the  said  trial;  in  substance  and  in  effect,  that, 
&c.,  [setting  forth  the  evidence  upon  which  the  perjury 
was  assigned])  which  said  testimony^  and  which  said  mat- 
ters, so  sworn  and  deposed  by  the  said  /.  U,,  as  afore- 
said,  were  material  upon  the  trial  of  the  said  indictment ; 
whereas,  in  truth  and  in  fact,  &c.,  [assigning  perjury  on 
the  evidence  previously  set  out].   And  so  the  jurors,  &c., 
say  that  the  said  /.  R.  did  in  manner  and  form  aforesaid, 
commit  wilful  and  corrupt  perjury ^    Second,  third, 
and  fourth  counts,  more  general,  but  respectively  charg- 
ing the  perjury  in  the  same  manner  as  in  the  first  count. 
The  fifth  and  last  count,  after  averring,  by  way  of  intro- 
duction, that  at  the  trial  of  the  said  indictment,  the 
said  J.  /f.,  by  means  of  the  false  and  material  testi- 
mony of  the  said  J.  12.,  in  the  first  count  mentioned, 
was  unlawfully  and  untruly  found  guilty  of  the  offences 
charged  against  him,  proceeded  to  allege,  that  after- 
wards,  to  wit,  on,  &c.,   the  court  of  King's  Bench 
granted  a  rule  nisi  for  a  new  trial,  of  which  rule  the  said 
J.  R,  had  notice,  and  that  having  had  such  notice,  but 
minding  and  wickedly  imagining,  devising,  and  intend- 
ing by  falsehood  and  wicked  means  to  prevent  and  hinder 
the  said  rule  from  being  made  absolute;  and  to  cause  and 
to  procure  the  same  to  be  discharged,  and  to  prevent  jus- 
tice and  to  pervert  the  due  course  of  law,  and  also  to 
vex,  harass,  aggrieve,  and  oppress  the  said  /.  H. ;  after- 
wards, to  "wit,  on.  See,  at.  See,  the  said  J.  jR.  came  in  his 


Richards. 
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own  person  before  W.  E.  JF.  T.,  (a  commissioner  duly         i826. 

authori^d  to  take  and  receive  affidavits),  and  was  then     r^^lC^^ 

''  The  KiNa 

and  there  duly  swom^  &c.,  and  being  so  sworn,  "  know-  _  v, 
ingly,  falsely,  wickedly,  wilfully,  and  corruptly,  did  then 
and  there,  before  the  said  W.  E.  W^  T.,  8u;.,  depose, 
swear,  and  make  affidavit  in  writing,  (amongst  other 
things),  in  substance  and  in  effect,  that  the  evidence 
which  he  the  said  L  R.  had  given  on  the  said  trial  was 
true  ;  whereas  in  truth  and  in  fact,  the  evidence  which 
the  said  /.  R.  had  given  in  the  said  trial  was  not  true, 
but  was  false  in  the  particulars^  in  tht  said  first  count 
of  this  inquisition,  assigned  and  set  forth,  and  which 
said  particulars  were  then  and  there  material  in  respect 
of  the  said  indictment  and  of  the  said  rule,  to  wit,  at, 
&c.,  and  so  the  jurors,  &c.,  say  that  the  said  L  12.,  on, 
8cc.,  at,  &c.,  before  the  said  W.  E.  W.  T,,  8cc.,  did  in 
manner  and  form  last  aforesaid,  commit  wilful  and  cor- 
rupt perjury,  &c.  At  the  trial  before  Burrough,  J.,  at 
the  last  spring  assizes  for  the  county  of  Cornwall,  the 
defendant  was  found  guilty,  and  in  Easter  term  last,  a 
rule  nisi  was  granted  to  arrest  the  judgment,  on  two 
grounds ;  first,  that  the  first  four  counts  of  the  indict- 
ment only  charged  the  alleged  perjury  to  have  been 
committed  '^  falsely  and  maliciously,"  omitting  the  words 
"wilfully,  corruptly, and  knowingly,"  which  were  essen- 
tial to  constitute  the  legal  crime  of  perjury ;  and  second, 
that  the  fifth  count  was  bad  and  informal,  by  referring 
merely  to  the  assignments  of  perjury  charged  in  the 
first  count,  instead  of  distinctly  setting  out  in  what  par- 
ticulars the  defendant  was  supposed  to  have  committed 
perjury. 

Wilde,  Serjt.,  and  Manning,  now  shewed  cause.     It 
is  conceded  that  every  offence  which  a  defendant  is 
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1826.         called  upon  to  answer^  must  be  charged  with  preci- 
JJl**^^       sion  and  certainty,  and  it  is  submitted  that  the  crime 
V.  of  perjury  is  well  charged  by  this  indictment.    As  to 

Richards.  ^y^Q  first  objection,  tjiis  being  an  indictment  at  common 
law,  there  is  no  precise  technical  form  of  words  in 
which  the  offence  must  necessarily  be  charged.  It  is 
sufficient  if  the  words  are  sufficient  to  give  a  character  of 
guilt  to  the  act  which  is  charged  to  amount  to  perjury ; 
and  the  question  here  is,  whether  there  is  enough  on  the 
face  of  the  first  four  counts,  and  giving  effect  to  all  the 
words  used,  to  charge  the  defendant  with  having  know- 
ingly given  false  evidence.  The  defendant  is  charged 
with  having  falsely  and  maliciously  given  "  false  testi- 
mony." The  word  ''  maliciously  "  ex  vi  termini,  imports 
a  bad,  wicked,  and  corrupt  motive ;  and  it  is  scarcely 
possible  to  understand  the  words  in  which  the  offence 
is  here  charged,  without  giving  them  the  same  foree 
which  the  most  technical  certainty  would  express. 
Where  a  person  is  charged  with  having  intended  to 
obtain  an  unjust  conviction  of  another^  and  it  is  alleged 
that  he  sought  to  fulfil  his  intention  by  giving  ''false 
and  malicious  testimony,"  the  word  "  malicious, "  there, 
imports  the  whole  guilt  of  perjury  contemplated  by 
the  law.  [Bayleyy  J.  Does  the  word  "  malicious,'' 
necessarily  imply  *'  wilfulness  and  corruption  ?'*]  In  the 
sense  in  which  it  is  here  used,  when  coupled  with  the 
purpose  charged,  it  is  impossible  to  understand  it  in 
any  other  sense.  The  case  of  Rex  v.  Harris  (a),  is  not 
an  authority  in  favour  of  this  objection  ;  if  any  thing, 
it  is  against  it ;  for  there  the  words  "  wilfully  and  cor- 
ruptly," were  omitted,  and  the  point  there  decided  was 
only  this,  that  where  a  defendant  is  charged  with 
having  taken  pne  oath  at  one  time,  and  another  at  a 
different  period,  when  ho  swore  directly  the  contrary,  it 

(a)  1  D.  &  R.  578.    5  B.  &  A.  926.,  S.  C. 
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j9va8:ni$^eaBat7't6^iaIlege'9riiicb'of  the  two  oaths  was        id26. 
..f§}i|§. ..:  Jfpir  here :-ibe< defendant  bemg  charged  with 
^ha^^fpng  fiU$ely  sad  malieiou$ly  giy en  fahe  testimony,  v. 

tS^.tb^x  piiifoee  charged  in  die  indictment,  it  is  equi-  ®^^^^^"*' 
KaU^  to  a  chfti^  that  he  corruptly  and  wilfully  gave 
.fa}i|e  testiHiQViy.  The  word  ''maliciously"  must  be 
;^Q(iar3to0d^  not  in  its  English^  but  according  to  its 
j^^9xi.,mewng,  and  taking  it  is  so,  it  means  not  only 
xnalice  in  its  ordinary  acceptation,  but  also  falsehood. 
Upon  this  point  .they  cited  Com.  Dig.  tit.  Justice  of 
Peace,  B..102;  Rexy.  Greepe{a),3  Inst.  164;  andXflw 
Lexicon,  "Malitiose."  Then  as  to  the  fifth  and  last 
county  it  is  unnecessary  in  a  subsequent  count,  either 
of  a  decl£^ration  or  of  an  indictment,  to  repeat  what  has 
Ixeen.  expressly  alleged  in  the  first ;  provided  there  are 
w:ords  of.  reference  to  what  has  been  previously  set  forth » 
Here  the  defendant  is  charged  with  having  ''know* 
ingly,  faWy,  wickedly,  wilfully,  and  corruptly  deposed 
lA  his  affidavit^  that  the  evidence  which  he  had  given 
on  tb.e  preidous  trial  was  true,  whereas  in  truth  it  was 
£silse  in  th^  particulars  in  the  first  count,  assigned  and 
set  forth  "  Now  it  must  be  taken  that  the  falsehoods 
hfiro  assigned,  are  the  same  identical  falsehoods  which 
are  assigned  as  perjury  in  th^  first  count  of  the  indict- 
ment, There  was  no  necessity  to  repeat  what  had  been 
previously  alleged,  and  there  being  a  distinct  averment 
that  tl^e  defendapt  committed  the  perjury  in  the  parti* 
Cttlars  there  assigjied,  it  is  submitted  that  this  count  is 
free  friom  objection, 

C.  F*  Williams,  R.  Bayly ,  and  Carter,  contrsl.  It  is 
aclear  proposition  of  law,  that  no  man  is  to  be  drawn  into 
a  constructive  perjury,  and  that  whether  the  offence  be 

(a)  2  Salk,  513. 
VQL,  III,  2  M 
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1826.        prosecuted  at  ccnninon  law,  or  on  the  statute,  that  can 
f^^^      make  no  difference  as  to  the  certainty  of  the  charge ; 
V.  Rex  y.  Greepe  (a).     Now^as  to  the  mode  in  which  the 

perjury  is  charged  in  the  first  four  counts  of  this  in- 
dictment, it  is  without  precedent.    No  intendment  can 
supply  the  want  of  the  words  "  wilfully  and  corruptly/* 
or ''knowingly;'^  and  unless  the  perjury  is  charged  to 
have  been  wilful  and  corrupt,  the  indictment  cannot  be 
supported.     In  Tremaine's  Entries  there  are  no  less  than 
fifteen  precedents  of  indictments  for  perjury,  and  in 
none  of  them,  except  one,  are  the  words  ^'wilfully  and 
corruptly ''  left  out.    It  has  been  expressly  decided  that 
one  of  these  words,  at  least,  if  not  both,  is  absolutely 
necessary  to  a  charge  of  perjury.     In  Rex  v.  Cox  (6), 
which  was  an  indictment  on  the  statute,  the  words 
were  "falsely,  maliciously,  wickedly,  and  corruptly," 
and  it  being  objected  that  the  indictment  was  bad, 
in  not  having  stated  that  the  offence  had  been  com- 
mitted  wilfully^  a  case  was  reserved  for  the  judges. 
Ten  of  the  judges  were  unanimously  of  opinion  "  that 
in  an  indictment  for  perjury  on  the  5  Eliz.,  c.  9,  the 
word  wilfully  is  essential,  and  must  be  inserted ;  be- 
cause the  term  toilful,  in  the  statute,  is  a  material 
description  of  the  offence ;  but  that  it  is  not  necessary 
in  the  present  case ;  for  the  indictment  being  at  com- 
mon  law,  and  not  on  the  statute,  the  words  falseb/f 
maliciously,  wickedly,  and  corruptly,  imply  that  the 
offence  was  committed  wilfully  (c).    According  to  Mr« 
Justice  Blackstone's  definition,    the  perjury  must  be 
"  wilful,  false,  and  corrupt ; "  and  every  authentic  pre- 

(a)  2  Salk.  513.    See  lUx  v.  Aylett,  1  T.  R.  69. 
(6)  LeacL'sCr.  Ca.  71. 

(c)  Vide  Rett.  12.    Cro.  Eliz.  147,  201.    2  Hale,  169, 172, 184, 
187.    Show.  190.''    3  Inst.  167.    2  Haw.  P.  C.  258,  326. 
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cedent  runs  in  this  form.    It  is  clear  that  *^  falsely  and        1826. 
maliciously/'  alone,  is  not  sufficient^  for  a  man  may  tell      fnT^*^ 
the  truth  with  a  malicious  intent.    To  convict  him  of  v. 

perjury,  it  must  be  charged  "wilfully  and  corruptly.''  Ri<^hard9. 
Then  the  last  count  wants  almost  every  requisite  to 
bring  the  defendant  within  the  pains  and  penalties 
of  perjury.  It  is  nowhere  charged  in  that  count,  that 
the  defendant  had  given  any  evidence  on  the  foimer 
trial.  His  attention  is  not  called  to  the  particular  parts 
of  the  evidence  supposed  to  be  false,  and  though  it  in 
general  terms  alleges  the  materiality  of  the  evidence, 
yet  it  does  not  state  what  part  was  false,  which  is  essen- 
tial to  such  an  indictment.  The  defendant  cannot  be 
convicted  by  reference  and  intendment,  of  what  is  stated 
and  set  forth  in  a  distinct  and  separate  count.  As 
therefore  the  perjury  is  assigned  in  none  of  the  counts 
with  legal  and  technical  certainty,  the  judgment  must 
be  arrested. 

Abbott,  C.  J. — I  am  of  opinion  that  the  rule  nisi 
for  arresting  the  judgment  must  be  made  absolute. 
As  to  the  first  four  counts,  the  objection  is,  that  they 
do  not  charge  that  the  defendant  swore  '^  wilfully  and 
corruptly,"  but  m^ely  that  he  swore  "  falsely  and  ma- 
liciously." Now,  according  to  every  definition,  the 
offence  of  perjury  consists  in  swearing  to  some  matter 
which  is  untrue,  '*  wilfully  and  corruptly."  Whether 
the  word  "  maliciously"  may  supply  the  place  of  one  or 
other  of  these  words,  it  is  not  necessary,  in  the  present 
case,  expressly  to  decide,  because  this  indictment  con- 
tains neither ;  but  the  case  of  Rex  v.  Cox,  is  an  express 
authority  to  shew,  that  without  one  or  the  other,  an  in- 
dictment for  perjury  cannot  be  sustained.  It  still 
remains  a  question,  whether  the  use  of  one,  in  the 

2m2 
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1826.        absence  of  the  other,  would  be  sufficient.    Then,  as  to 
rp^J^'^     the  last  count,  it  is  certainly  framed  in  a  very  novel 
V  form.    The  perjury  intended  to  be  therein  alleged,  is 

supposed  to  have  been  committed  in  an  affidavit  made 
in  this  court;  and  that  affidavit  having  stated  that  what 
the  defendant  had  sworn  on  some  former  trial  was  true, 
the  fifth  count  had  for  its  object,  to  shew,  that  what 
the  defendant  swore  at  that  former  trial  was  not  true, 
but  wilfully  and  corruptly  false.  Now  the  first  step  in 
the  ordinary  course  of  an  indictment  for  perjury  of  this 
kind,  is  to  charge  that  there  had  been  a  trial  and  that 
the  defendant  was  sworn  and  examined  as  a  witness  on 
that  trial.  The  second  step  is  to  charge  that  being  so 
examined,  he  swore  and  deposed  to  such  matters ,  setr 
ting  them  out ;  and  the  third  is  to  charge  that  the  mat- 
ters so  sworn,  were  false  and  untrue,  in  the  usual  way. 
Here  there  is  no  averment  thsit  the  defendant  was  sworn 
at  the  former  trial ;  and  the  fact  of  his  having  been 
sworn  at  all  on  that  trial  is  only  to  be  taken  by  intend- 
ment, and  by  reference  to  the  first  count  of  the  indict- 
ment.  It  merely  states  by  way  of  introduction,  that 
/.  H.  had  '^  by  means  of  the  false  and  material  testi- 
mony of  the  said  defendant  in  the  first  count  mention- 
ed," been  unlawfully  and  untruly  found  guilty.  Now 
that  is  a  very  loose  assertion  that  the  defendant  had 
been  sworn  on  that  trial*  It  is  not  an  averment  of  fact, 
that  he  was  sworn,  and  gave  testimony.  To  give  efiect 
to  the  object  of  the  count,  it  ought  to  have  been  dis- 
tinctly averred  that  the  defendant  had  been  examined 
as  a  witness  on  oath,  and  that  he  had  on  such  examina- 
tion sworn  to  such  and  such  facts.  I  think  that  if  we 
were  to  .take  all  this  by  intendment,  as  we  are  here 
desired  to  do,  we  should  be  establishing  as  a  precedent 
a  very  loose  and  inefficient  mode  of  charging  perjury— 


The  King 
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a  very  great  and  serious  offence,  and  which  has  hitherto        1826. 
been  required  to  be  charged  with  great  precision  and 
certainty.  '    v. 

Richards 

Batlby,  J. — I  have  no  doubt  as  to  the  validity  of 
the  first  objection.  I  did  for  some  time  entertain  a 
difficulty  upon  the  fifth  count,  but  I  now  think  it  is 
insufficient.  I  think  also  that  the  assignments  of  per- 
jury in  the  first  four  counts  are  not  free  from  objection ; 
they  are  very  loosely  charged  (a). 

LiTTLEDALE,  J.,  coucurred. 

Rule  absolute  for  arresting  the  judgment. 

(a)  HoLROYD,  J.,  was  absent. 

The  like  decision,  for  the  same  reasons,  was  given  in  another  case, 
against  a  defendant  named  Stevens,  under  precisely  similar  circum- 
stances. 


The  Chamberlain  of 'London  v.  Compton. 

1  HIS  was  a  rule  calling  upon  the  defendant  to  shew  A  bye  law, 
cause,  why  a  writ  of  procedendo  should  not  issue  to  the  ^ot  beii^^ 7ree 

mayor,   aldermen,  and  sheriffs  of  the  city  of  London,  of  the  Pew- 
,  ,      _  .  _  .nil  terers'  Com- 

to  proceed  m  this  cause.     It  was  an  action  or  debt  to  pany  shall  ex- 
recover  the  penalty  of  51. ,  alle&:ed  to  have  been  forfeited  ercise  the  trade 

'^  ,  ,     °  of  a  pewterer 

by  the  defendant  for  exercising  the  trade  of  a  pewterer  within  the  city 
within  the  city  of  London,  he  not  being  free  of  the  ^  ^     law  m^ 
Pewterers'  Company.  The  action  was  originally  brought  restraint  of 

trade  and  is 

in  the   mayor's   court  of  London,  and  removed  from  void  without 
thence  into  this  court  by  the  defendant  by  writ  of  P.^of  of  a  spe- 

•^  .  cial  custom  to 

habeas  cprpus  cum  causa,  to  which  the  following  return  support  it. 
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was  made.    That  the  city  of  London  is  an  ancient  city ; 
that  there  is  a  custom  in  the  city^  that  if  any  custom  is 
hard  or  defective,  or  any  thing  newly  arising  should 
need  amendment,  the  mayor  and  aldermen,  with  the 
consent  of  the  commonalty,  should  ordain  fit  remedy; 
so  as  such  ordinances  be  consonant  to  good  faith  and 
reason,    and  in  nowise  prejudicial  to  the  king  or  his 
people,  nor  in  any  manner  repugnant  or  contrary  to  the 
laws  and  statutes  of  England;  that  the  customs  of 
London  are  confirmed  by  statute  7.  Hen.  2. ;  that  in  a 
common  council  held  29ih.July,  1774,  the  lord  mayor, 
aldermen,    and    common    council    ordained^     **  That 
whereas  the  master,  wardens,  and  commonalty  of  the 
mystery  of  pewterers  of  London  are  and  have  been  by 
divers  ancient  charters  or  royal  letters  patent  established 
and  incorporated  a  company,  and  now  are  a  company, 
by  the  name,  &c.,  and  have  enjoyed  sundry  privileges 
and  immunities.    And  whereas  by  an  act  passed  4  Hen. 
8,  entitled,  "  An  act  made  for  pewterers  and  true  weights 
and  beams,''  the  mayor  of  London  and  the  master  and 
wardens  of  the  said  craft  of  pewterers  for  the  time  being 
are  to  have  search  of  all  deceivable  metal  or  workman- 
ship of  tin  or  pewter,  within  the  city  and  suburbs, 
wheresoever  it  be  made  within  this  realm,  or  without 
and  brought  to  be  sold  therein ;  And  whereas  all  per- 
sons using  the  trade  of  a  pewterer  within  the  city  and 
liberties  ought  to  be  of  the  said  company  of  pewterers, 
and  it  hath  never  been  known  that  any  person  hath  fol- 
lowed the  said  trade  within  the  said  city  and  liberties, 
unless  he  was  a  member  of  the  said  company,  until  of 
late  persons  being  freemen  of  London  have  exercised 
the  same   and  bound  apprentices^  whereby  such  ap- 
prentices may  become  free  of  other   companies^  by 
means  whereof  the  trade  carried  on  by  such  persons 
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will  not  be  inunediately  under  the  care  and  inspection 
of  the  said  company  of  pewterers,  nor  will  the  said 
company  be  able  to  rectify  abuses  or  frauds  committed 
in  the  workmanship  of  pewter,  &c.  For  remedy 
whereof  be  it  enacted,  ordained,  and  established,  that 
every  person,  not  being  already  free  of  this  city,  exer- 
cising the  trade  of  a  pewterer  within  the  city  or 
liberties,  shaU  be  made  a  freeman  of  tiie  company  of 
pewterers ;  and  that  no  person  exercising  the  said  trade 
shall  be  admitted  by  the  chamberlain  of  the  city  into 
the  freedom  of  any  other  company^  and  that  if  any 
person  shall  exercise  the  trade  of  a  pewterer  within  the 
city  or  liberties,  not  being  free  of  the  said  company  of 
pewterers,  he  shall  forfeit  5/.;"  that  such  ordinance 
was  still  in  full  force  and  effect,  and  that  defendant  was 
taken  in  an  action  brought  against  him  in  the  mayor's 
court  otLondoHy  for  infringing  this  bye  law.  Upon  this 
return  a  rule  for  a  procedendo,  on  the  behalf  of  the 
plaiiitiff^  had  been  obtained. 
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Bernard  shewed  cause.  This  is  a  bye  law  in  re- 
straint of  trade.  As  such  it  is  void,  without  a  special 
custom  to  support  it.  No  such  custom  is  set  out  in 
this  return.  , Consequently  the  return  is  bad;  it  fur- 
nishes no  answer  to  the  writ  of  habeas  corpus :  and 
forms  no  ground  for  the  application  for  the  procedendo. 
For  all  these  positions,  Harrison  v.  Godman  (a)  is  a 
clear,  direct  and  decisive  authority.  (Here  the  Court 
stopped  him.) 


Bolland  and  C.  JB.  Law,  contrst.  The  return  is 
good.  This  is  a  bye  law,  not  in  restraint,  but  for  the 
regulation  of  trade ;  and  therefore  it  is  valid,  without 

(fl)  1  Burr.  12. 
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any  special  custom  to  support  it.     WannelPs  case  {a), 
Rex  V.   Harrison  (A),  and  Hesketh  y*  Braddock  (c). 
But,  even  if  it  were  necessary  in  this  case  to  set  out  a 
custom  in  support  of  the  bye  law,  that  has  in  effect  been 
done  ;  for  the  return  does  set  forth  an  act  of  parliament, 
the  4.  Hen.  8,  which  was  passed  before  the  bye  law 
was  made,  which  is  the  foundation  of,  and  authority 
for  the  bye  law,  and  which  refers  to,  and  proves  the 
existence  of,  a  custom  for  making  the  bye  law,     [jEfo/- 
royd,  J.     But  you  have  not  set  out  the  act  of  parUa- 
ment;  you  have  only  recited  it :  we  cannot,  therefore, 
take   judicial  notice  of  it,  for  it  is  not  a  public  act. 
Bayley,  J.     It  is  clearly  not  a  public  act ;  it  is  a  mere 
local  act,  authorising  the  corporation  of  London  to  in- 
spect all  manufactured  articles  of  pewter  within  the 
city.]    The  authority  given  by  the  act  is  to  inspect  all 
manufactured  articles  of  pewter,  wherever  manufactured, 
when  brought  within  the  city  of  London.    The  object 
and  application  of  the  act,  therefore,  is  public,  for  it 
affects  a  particular  branch  of  manufacture  in  whatever 
part  of  the  kingdom  carried  on  ;   such  an  act  seems  in 
the  proper  sense  of  the  word  to  be  a  public  act :   and  if 
so,  its  recital  in  this  return  is  sufficient  to  call  upon  the 
court  to  take  judicial  notice  of  it  as  a  pubUc  act.     Be- 
sides, this  return  is  good  upon  authority.      In  Wa- 
ganor's  case  (d)  it  was  resolved,  that  a  custom  that  no 
person  not  free  of  the  city  of  London  should  keep  a  shop 
for  the  sale  of  wares  within  the  city,  and  a  bye  law 
founded  thereon,  were  good ;  and  yel  the  return  in  that 
case  went  no  further  than  the  present,  and  was,  indeed, 
almost  exactly  like  it.    The  bye  law  there  was  at  least 
as  much  in  restraint  of  trade  as  the  present,  and  the 

(a)  1  Str.  675.  (6)  3  Burr.  1322. 

(c)  3  Burr.  1847.  (rf)  8  Rep. 
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return  which  fiapported  it  only  by  reciting  a  general 
custom  to  make  bye  laws,  and  a  general  act  to  enable 
and  preserve  that  custom^  was  held  to  be  proper  and 
sufficient.  But,  lastly,  the  cause  of  action  here  does 
not  exceed  the  sum  of  51. ;  therefore  the  case  is  within 
the  provisions  of  the  21  Jac,  1,  c.  23,  and  the  proceed- 
ings caimot  be  removed  from  the  inferior  court. 
[Bay ley,  J.  It  may  be  doubted  whether  that  statute 
applies  to  a  case  exactly  like  the  present.  Holroyd,  J. 
And  if  it  does,  you  do  not  want  our  interference  to 
award  a  procedendo,  because  you  may  proceed  in  the 
court  below,  as  if  no  writ  of  habeas  corpus  had  been 
granted.]  The  strong  authority  in  support  of  this 
return  is  Waganor's  case,  and  relying  upon  that,  it  is 
submitted  that  the  return  is  good,  and  that  a  pro- 
cedendo ought  to  issue. 
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Bayley,  J. — ^The  short  answer  to  theargument  raised 
upon  the  4  Hen.  8,  is,  that  that  is  not  a  general  public 
act,  but  applies  only  to  one  particular  branch  of  trade, 
in  respect  of  which  it  empowers  the  corporation  of 
London  to  search  for  and  examine  certain  manufactured 
articles  within  the  city.  That  statute  does  not  at  all 
aflPect  the  question  whether  every  person  trading  in 
pewter  within  the  city  of  London,  must  or  must  not  be 
a  member  of  the  Company  of  Pewterers,  it  has  therefore 
no  bearing  upon  the  present  case.  The  distinction 
upon  which  all  the  decisions  for  and  against  bye  laws 
like  the  present,  namely,  bye  laws  made  in  restraint  of 
trade,  have  been  founded,  is  this ;  that  such  a  bye  law 
made  in  aid  of  a  special  custom  may  be  supported,  but 
without  a  special  custom  cannot.  That  is  clearly  laid 
down  in  the  case  of  Harrison  v.  Godman,  and  was  the 
ground  upon  which  the  judgment  of  the  court  proceeded. 
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Lord  Mansfield  there  said :  '/  This  bye  law  is  a  re- 
straint upon  trade ;  it  is  founded  upon'  the  general 
power  of  making  bye  laws  in  the  city  of  London.  Now 
under  a  general  power  to  make  bye  laws,  it  is  certain 
that  a  bye  law  cannot  be  made  to  restrain  trade.  As 
this  power  to  make  bye  laws  to  restrain  trade  is  not  set 
out,  we  cannot  presume  it.  We  cannot  take  judicial 
notice  of  any  particular  custom  supporting  such  a  bye 
law,  when  no  such  particular  custom  is  set  out."  And 
Denison,  3.,  **  Concurred^  that  the  court  could  not  take 
judicial  notice  of  any  such  particular  custom  to  warrant 
this  bye  law  without  its  being  set  out.?  It  is  unne- 
cessary to  go  through  the  other  cases  in  which  the  same 
distinction  is  recognised.  The  law  laid  down  in  Ear* 
rison  v.  Godman  is  clear  and  good  law,  and  acting  upon 
that  authority,  I  am  bound  to  say  that  this  bye  law 
being  in  restraint  of  trade,  and  no  special  custom  being 
set  out  in  support  of  it,  is  bad,  and  consequently  that 
the  return  is  insufficient,  and  the  rule  for  a  procedendo 
must  be  discharged. 


HoLROYDy  J. — I  am  also  clearly  of  opinion  that  this 
is  a  bad  return.  No  general  custom  to  make  bye  laws 
can  support  a  bye  law  in  restraint  of  trade.  Harrison 
y.  GodmaUy  therefore,  is  expressly  in  point  here,  for  this 
is  a  bye  law  in  restraint  of  trade,  and  can  only  be  sup- 
ported by  setting  out  a  special  custom  to  make  that 
particular  bye  law ;  and.no  such  custom  is  set  out. 


LiTTLEDALE,  J. — ^The  retum  is  clearly  insufficient. 
There  is  nothing  before  us  which  can  authorise  us  in 
taking  notice  that  the  bye  law  ever  existed.  The  retum 
in  Waganor's  case  was  undoubtedly  similar  to  this ;  but 
the  decision  there  did  not  turn  upon  that  point,  and  the 
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return  therer  did  recite  the  custom,  which  this  return 
does  not.  Nothing,  however^  short  of  setting  out  and 
alleging  the  custom  as  a  fact,  will  suffice :  no  recital  of 
it  will  do.  This  is  a  bye  law  in  restraint  of  trade^  and 
a  custom  to  make  such  bye  laws  is  certainly  not  to  be 
favoured.  Lord  Holt  eiqpressed  himself  of  that  opinion 
in  the  case  of  The  Mayor  of  Winton  v.  JVilks,  (a),  and 
I  entirely  concur  with  him  on  the  point.  In  Waganor^s 
case,  it  is  said,  ''  It  was  resolved  that  there  (is)  a  dif- 
ference between  such  a  custom  within  a  city,  &c.,  and 
a  charter  granted  to  a  city,  Sec.,  to  such  effect ;  for  it  is 
good  by  way  of  custom  but  not  by  grant ;  and  there- 
fore, no  corporation  made  within  time  of  memory  can 
have  sudi  privilege,  unless  it  be  by  act  of  parliament. 
So  a  custom  that  goods  foreign  bought,  and  for^gn 
sold,  within  a  city  shall  be  forfeited,  is  good,  as  appears 
Dyer,  M.  10,  and  11  Eliz.  279  ;  but  such  privilege 
cannot  begin  by  charter.'^  Now,  if  the  king's  charter 
cannot  confer  a  privilege  which  operates  to  restrain  trade, 
surely  a  bye  law,  unsupported  by  a  special  custom,  can- 
not be  allowed  so  to  operate;  and  there  is  nothing 
upon  the  face  of  the  return  to  shew,  that  the  company 
to  which  it  is  contended  the  defendant  is  bound  to  be- 
long, has  existed  from  time  immemorial.  Upon  the 
whole,  therefore,  this  return  contains  no  evidence  of  the 
existence  of  any  custom  to  support  this  bye  law,  and  as 
the  bye  law,  being  in  restraint  of  trade,  cannot  stand 
without  such  support,  the  return  is  bad  in  toto;  and 
consequently  there  is  no  ground  for  granting  a  proce- 
dendo. 

Rule  discharged. 


The 
Chamber- 
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of 
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V.      ' 
COMFTON. 


J5o//am{  then  applied  for  leave  to  amend  the  return, 

(a)  1  Salk  203. 
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1826.        but  the  Court  said  that  in  such  a  case  they  ought  not 
to  lend  the  corporation  any  favour  or  assistance,  and 


The 
Chamber-     therefore  refused  the  application. 

LAIN 
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The  King  v.  J.  S.  S.  Cooke  and  others. 


Indictment        1  HIS  was  an  indictment  against  James  Stamp  Sutton 

against  A.^  B,y   rt  » 

€.,  and  D.,for  Cooke,  Richard  Stafford  Cooke,  Richard  Jenkinson,  and 

charging  *'  ^-  ^'^^'  ^^^  conspiring  together,  -  with  divers 
they  conspired  Other  persons  to  the  jurors  unknown/^  to  injure  and 
^ers^oiher  aggrieve  Sir  George  Jerningham,  bart.,  by  the  means, 
persons  un-       and  in  the  manner  set  forth  in  the  indictment.    The 

known.    A., 

and  JB.  were  defendants,  J.  S.  S.  Cooke  and  U.  Jenkinson,  severally 
found  "nor^^  pleaded  not  guilty.  The  defendant  Mills  had  not 
guilty,"  and  appeared  to  the  indictment,  and  JJ.  S.  Cooke  pleaded 
«gui?^^of  °^  peerage  in  abatement.  To  this  plea  there  was  a  de- 
conspiring  murrer,  and  judgment  afterwards  given  of  respondeat 
had  pleaded '  ouster  (a.)  Pending  the  proceedings  on  this  plea,  the 
of  ^"^Vnd  B  ^  ^^^^^^  ^«^s  taken  down  against  the  other  two  defendants 
-  but  neither  he  who  had  appeared  and  pleaded  not  guilty,  and  at  the 

Jear?d  Ttake  *"^  ^^^^^  ^^^'^'  ^'^  ^^  ^^^  ^^^^  ^^^^es  for  the  counly 
their  trials.       of   Gloucester,    1824,  the  jury    acquitted  Jenkinsm, 

awe™  ^r  ^  ^^  *^^^^  ^'  ^'  ^'  ^0^^^  "  guilty  of  conspiring  with 
judgment  a-     his  brother  Richard  Staford  Cooke.''    Since  the  con- 

gamst  B,,  or        .     .         .r     j  /»     j         tT    r»    ^ 

to  suspend  it  viction,  the  detendant  R.  S.  Cooke  had  pleaded  over  to 

be^irie^^^^^  the  indictment.     In  Michaelmas  term  hst,  CampbeU 

Held,  that  the  obtained  a  rule  to  shew  cause  why  the  judgment  against 

concW^a.  ^'  ^'  ^'  ^^^^^  should  not  be  arrested,  or  at  least  sus- 

gainst  B.,  as  a  pended,  until  Richard  Stafford  Cooke  should  have  been 
general  ver-       i  i..    .     x  •  i  i 

diet  of  guilty;  Drought  to  trial,  on  the  ground,  first,  that  this  was  in 

ment'^ft  ^'^  ^''  ^'  ''  ^^^>  ^^'^  --''  -  PP'  ^^4  and  354. 

given  against  him,  without  reference  to  what  the  verdict  might  be  on  the  trial  of  C. 


HILAEY  TERM,  SIXTH  AND  SEVENTH  GEO.  IV. 

effect  a  conviction  of  one  individual  of  a  conspiracy, 
which  could  not  by  law  be  supported ;  and  second,  that 
R.  S.  Cooke,  with  whom  J.  S.  S.  Cooke  was  convicted 
of  conspiring,  might  hereafter  be  tried  and  acquitted,  in 
which  case,  J.  S.  S.  Cooke  slso  would  be  entitled  to  a 
verdict  of  not  guilty.  He  cited  Rex  v.  Kinnersley  and 
Moore  (a),  Regina  v.  Heme  (i),  Rex  v.  Nicolb  (c), 
and  Rex  v.  Scott  and  Hams  {d). 

Taunton,  Russell,  and  Talfourd,  now  shewed  cause. 
The  cases  cited  when  this  rule  was  obtained,  are  all 
authorities  against  the  ^motion.  In  Rex  v.  Kinnersley 
and  Moore  it  was  expressly  held  that  where  two  are 
indicted  for  conspiring  together,  and  one  only  is  tried 
and  convicted,  judgment  may  be  given  against  him, 
before  the  trial  of  the  other.  In  Rex  v.  Nicolls  it 
was  expressly  held  that  one  conspirator  may  be  con- 
victed after  the  other  is  dead ;  ^'  exception  was  taken," 
says  the  reporter,  ^*  that  one  alone  cannot  be  guilty  of  a 
conspiracy,  and  here  is  but  one  convicted:"  but  the 
court  over-ruled  this,  on  the  authority  of  Kinnersley's 
case,  where  judgment  was  given  against  him  before  the 
other  had  pleaded.'^  Rex  v.  Scott  and  Hams,  was  an 
indictment  for  a  riot,  and  upon  a  motion  in  arrest  of 
judgment,  on  the  ground  that  two  defendants  only  had 
been  convicted,  whereas,  three  persons,  at  the  least, 
were  necessary  to  constitute  a  riot.  Lord  Mansfield  said, 
"  six  were  indicted,  two  of  them  were  acquittisd :  two 
are  dead,  untried.  The  jury  have  found  these  two  to 
be  guilty  of  a  riot;  consequently  it  must  have  been  toge- 
ther with  those  two  who  have  never  been  tried ;  as  it 
could  not  otherwise  have  been  a  riot:"  and  the  rule  wa^ 
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(fl)  1  Str.  193. 
(c)  2  Str.  1297, 


(6)  1  Str.  195,  cited. 
\d)  3  Burr.  1222, 
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issfi.        disduttgecL    These  aie  modern  deoisioiiBy  bat  the  |mn- 
The  KiKo     ^^^  ^''^  wfakhihey  sre  founded  is  aneieiit;  for  in 


V*  l%0dey*s  case  (a).  Lord  Hale  expressed  it  as  his  opinion^ 

and  others.  ^^^  where  one  is  found  gnihy  on  an  indictment  for  a 
conspiracy,  if  the  other  doth  not  come  in  upon  process, 
or  if  he  dies  pending  the  suit,  judgment  may  be  had 
against  the  other:  and  he  cites  cases. from  the  Year 
Book,  24.  Ed.  3,  3  and  4,  in  support  of  that  opinion. 
Upon  these  authorities,  and  especially  upon  that  of 
Kinnersley^s  case,  which  seems  not  distinguishable  from 
the  present,  it  is  clear  that  judgment  may  regularly  be 
given  against  the  defendant,  Jr  S.  S.  Cooke,  althou^ 
the  party  with  whom  he  has  been  convicted  of  conspir- 
ing, has  not  yet  been  tried.  Then  if  judgment  may  be 
given,  what  groimd  is  there  for  either  arresting  or  sus- 
pending it  ?  It  cannot  be  arrested,  unless  the  record  is 
imperfect ;  but  here,  there  is  Or  perfect  record,  and  the 
verdict  amounts  to  a  general  verdict  of  guilty.  At 
most,  therefore,  the  judgment  can  only  be  suspended 
until  R.  S.  Cooke  has  been  tried ;  and  even  for  that 
there  is  no  pretence.  It  is  said  that  he  may  be  ac- 
quitted, and  that  in  that  case  J.  S.  S.  Cooke  would  be 
entitled  to  an  acquittal  also.  In  the  first  place,  that 
is  a  mere  surmise,  upon  which  the  court  cannot  pro- 
perly act;  for  if  they  were  thus  to  interfere  in  the 
present  case,  they  might  with  equal  propriety  be  cal- 
led upon  to  interfere  in  the  same  way  in  every  case 
of  principal  and  accessary.  In  the  second  place,  the 
acquittal  of  the  one,  would  not,  upon  this  indictment,  be 
the  acquittal  of  both.  It  is  indeed  said,  in  Rexr. 
.Grimes  (b),  that  the  acquittal  of  one  person  is  the 
acquittal  of  another  upon  indictment  of  conspiracy;  but 
that  is  only  in  cases  where  two  only  are  indicted,  and 

(a)  1  Ventr.  234.  (6)  3  Mod.  220. 
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where  it  is  neither  laid  nor  proved  that  they  conspired         i826 . 

with  others  unknown.    Here  the  indictment  does  charge 

that  the  defendants  conspired  together,  and  with  divers      *""  v? 

other  persons  unknown, and  the  j ury  have  in  effect  found       ^a^^ 

by  their  verdict  that  that  allegation  is  true.    Upon  the 

whole^  therefore,  it  is  submitted  that  there  is  no  ground 

for  making  this  rule  absolute  in  either  of  its  alternatives. 

Campbelly  in  support  of  the  rule.    The  allegation 
that  this  defendant  conspired  with  other  persons  un- 
known, is  not  only  not  proved,  but  is  negatived  by  the 
verdict;  because  the  jury  in  finding  that  he  conspired 
with  Richard  Stafford  Cooke,  must  have  meant,  and 
mast  be  taken  to  have  meant,  that  he  conspired  with 
him  only.    Then  there  is  good  ground  for  arresting  the 
judgment,  for  this  is  not  a  perfect  or  general  verdict; 
but  a  verdict  of  guilty  of  part  only  of  the  offence  charged 
by  the  indictment.    The  fact  that  R.  S.  Cooke,  the 
supposed  co-conspirator,  has  appeared  and  pleaded, 
differs  this  case  from  all  those  that  have  been  cited,  and 
takes  it  out  of  the  operation  of  the  rule  of  practice,  as 
laid   down   by  Lord   Hale,  and  subsequent  judges. 
[Abbott,  C.  J.    He  did  not  plead  over  till  after  the 
trial  of  J.  S.  S.  Cooke  ;  therefore  that  argument  falls 
to  the  gromid].    One  of  the  four  defendants  had  not 
pleaded  at  the  time  of  the  trial,  and  it  was  a  joint  in- 
dictment against  all    four;   the  principle^   therefore, 
seems  to  apply.    This  case  is  analogous  to  that  of  prin- 
cipal and  accessary  after  the  fact,  and  must  be  governed 
by  the  same  rules  of  practice.    Now,  accessaries  after 
the  fact  cannot  be  tried  before  the  conviction  or  at- 
tainder of  their  principal,  unless  they  consent  io  it  (a), 
and  even  where  they  do  consent,  and  are  convicted, 

(a)  1  Hale,  632.    2  Hawk.  c.  29,  s.  45.    Archb.  Cr.  PL  402. 
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1826.        judgment  must  be  respited  until  after  :tbe  eoavietion 

rr^v^Q     of  their  principal  (a).    Even  in  cases  of  treason^  the 

V.  rule  is  the  same ;  for  though  in  high  treason  there  are 

and  aSiers.     ^^  accessaries  after  the  fact,  those  who  in  felony  would 

be  accessaries  after  the  fact,  being  principals  in  hig^ 

treason;  still  in  their  progress  to  conyiction,  they  must  be 

treated  as  accessaries,  and  not  as  principal  traitors  (i). 

This    defendant   is  found    guilty  only   of   conspiriug 

with  one  who  has  not  yet  been  tried ;  if  that  one  should 

hereafter  be  acquitted,  the  present  conviction  must  be 

hbld  wrong :  the  ICourt  therefore  will,  at  least,  respite 

the  judgment  until  the  propriety  of  the  conviction  can 

be  ascertained,  in  order  to  prevent  the  possibility  of  a 

man  being  punished  now  for  an  offence  of  which  he  may 

hereafter  turn  out  to  be  innocent. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  must 
be  discharged.  It  is  first  argued  that  the  jury,  by  thifi 
verdict,  have  negatived  the  allegation,  that  J.  S.  S. 
Cooke  conspired  with  persons  unknown,  and  have  found 
that  he  conspired  with  R.  S.  Cooke,  and  with  him 
only ;  and  consequently,  that  JR.  S>  Cooke,  not  having 
yet  been  tried,  this  is  a  conviction  of  one  person  of  a 
conspiracy.  I  cannot  say  that  I  am  satisfied,  that  the 
verdict  has  such  an  operation,  or  ought  to  recej.ve  such 
a  construction ;  perhaps  I  entertain  some  doubt  upon 
the  point,  but  I  do  not  think  it  material  to  decide  it 
The  jury  certainly  have  not  found,  expressly,  that  J.  & 
S,  Cooke  did  not  conspire  with  persons  unknown; 
and  without  such  a  finding  I  cannot  consider  that  the 
indictment  is  not  supported  by  the  verdict  in  all  its 
allegations.     Then  it  is  said  that  £.   S.  Cogke.  haft 

(a)  1  Hale,  623.    2  Id.  224.    Archb.  Cr.  PI.  399, 
(6)  1  Hale,  238.    Archb.  Cr.  PI.  401, 
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appeared^  and  pleaded^  and  that,  that  fact  distinguishes 
the  present  from  those  cases ;  which^  otherwise^  are  cer- 
tainly direct  authorities  against  this  motion.  But  when  v. 
did  he  appear  and  plead  ?  Not  till  after  J.  S.  S.  Cooke  and^others. 
had  been  convicted;  therefore,  at  the  time  of  the  trial, 
there  was  no  plea  by  R.  S.  Cooke,  and  no  judgment  of 
respondeat  ouster  against  him.  Lastly^  it  is  said, 
that  jR.  S.  Cooke  may  hereafter  be  acquitted ;  in  whi<;h 
case^  the  conviction  of  J.  S,  S.  Cooke  must  necessarily 
be  bad.  He  certainly  may  be  acquitted ;  but  that  is  a 
mere  sunnise^  upon  which  we  cannot  act  so  as  to  arrest 
or  respite  a  judgment  upon  a  defendant^  who  at  present 
appears  to  be  duly  and  legally  convicted.  The  rule^ 
therefore,  must  be  discharged. 

Bayley^  J. — I  am  of  the  same  opinion.  I  think 
Rex  V.  Kmnersley  and  Moore,  is  a  clear  authority 
against  this  motion.  I  do  not  con'sidet  the  form  of  this 
verdict  as  presenting  any  objection  ;  it  is  not  conclusive 
as  a  verdict  against  R.  S.  Cooke,  but  it  is  clearly  con- 
clusive against  /.  S.  S.  Cooke,  I  do  not  altogether  see 
the  analogy  contended  for  between  this  case>  and  that  of 
principals  and  accessories ;  but  an  accessory  moy,  with 
his  own  consent,  be  tried  before  his  principal ;  and  if 
he  is  convicted,  may^  I  apprehend,  be  sentenced.  If  the 
principal  is  afterwards  acquitted,  the  sentence  upon  the 
accessory  falls  to  the  ground ;  it  is  ipso  facto  reversed. 
Sanchar^s  case  (a).  Here  we  cannot  presume  that 
R.  S.  Cooke  is  not  guilty  of  this  indictment;  and  until 
that  appears,  at  least,  here  is  a  regular  verdict  of  guilty 
against  J.  S.  S.  Cooke  ;  and  I  see  no  reason  why  that 
verdict  should  not  be  followed  up  by  judgment. 

(o)  9.  Rep.  117. 
VOL.  III.  2  N 
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HoLROYD,  J. — I  am  also  of  the  same  opinion.  There 
seems  to  me  to  be  no  ground  either  for  arresting  or 
respiting  the  judgment  against  this  defendant.  The 
verdict-  is  not  conclusive  against  his  brother ;  but  I 
have  heard  nothing  that  convinces  me  that  it  is  not 
conclusive  against  himself.  Even  if  his  brother  should 
hereafter  be  acquitted,  a  presumption  upon  which  we 
cannot  act,  still  it  by  no  means  necessarily  follows  that 
the  two  verdicts  would  be  inconsistent  or  repugnant;  or 
that,  upon  this  indictment,  the  acquittal  of  the  one, 
would  be,  in  law,  the  acquittal  of  the  other. 


LtTTiEDALE,  J.,  coucurrcd. 


Rule  discharged. 


An  alterna- 
tive charge  in 
a  conviction  is 
bad.    Convic- 
tion on  6  G.  4, 
c.  108,8.49, 
for  being  on 
board  a  boat 
liable  to  for- 
feiture, by  s.  3, 
for  having 
casks  attached 
thereto, "  of 
the  descrip- 
tion used,  or 
intended  to  be 
used,  for  the 
smuggling  of 
spirits ;" 
quashed  for 
uncertainty. . 


The  King  v.  Henry  Pain. 

L  HE  defendant  had  been  convicted  on  stat.  6  Geo.  4, 
c.  108>  s.  49,  of  having  been  found  on  board  a  boat, 
liable  to  forfeiture,  by  s.  3,  of  the  same  act^  and  ad- 
judged to  serve  in  the  navy  for  five  years  under  s.  80. 
By  s.  3  it  is  enacted,  *^  that  if  any  vessel  or  boat,  not 
being  square  rigged,  belonging  in  the  whole  or  in  part 
to  his  Majesty's  subjects,  or  whereof  one  half  of  the 
persons  on  board,  or  discovered  to  have  been  on  board, 
the  said  vessel  or  boat,  shall  be  subjects  of  his  Majesty, 
shall  be  found  in  any  part  of  the  British  or  Irish  chan- 
nels, or  elsewhere  on  the  high  seas,  within  one  hundred 
leagues  of  any  parts  of  the  coasts  of  the  United  Kang- 
dom,  or  shall  be  discovered  to  have  been  within  the 
said  limits  or  distances,  having  on  board,  &c.,  or  con- 
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veying  or  having  conveyed  in  any  manner^  any  brandy        i826. 
or  other  spirits,  in  any  cask  or  package  of  less  size  or 
content  than  forty  gallons^  (excepting  only,  &c.),  or  any      '    v' 
casks  or  other  vessels  whatsoever,  capable  of  containing         Pain. 
liquids,  of  less  size  or  content  than  forty  gallons,  of  tht 
sort  or  description  used,  or  intended  to  be  used,  or  Jit  or 
adapted  for  the  smuggling  of  spirits,  S^c,  [unless  the  said 
'*  casks,"  as  aforesaid,  are  really  necessary  for  the  use 
of  the  said  vessel  or  boat,  or  are  a  part  of  the  cargo  of 
the  said  vessel  or  boat,  and  included  in  the  regular 
official  documents  of  the  said  vessel  or  boat],  then  and 
in  such  case  the  said  spirits,  together  with  the  casks  or 
packages  containing  the  same,  &c.,  and  also  the  vessel 
or  boat,  shall  be  forfeited." 
The  conviction  was  in  the  following:  form  : — 

Town  and  Port  of  Dover,  1  Be  it  remembered,  that 
in  the  County  of  Kent,  S  on  the  27th  day  of  Janu- 
ary, in  the  year  of  our  Lord,  1826,  at  Dover,  within 
the  town  and  port  of  Dover,  in  the  county  of  Kent,  an 
information  was  exhibited  by  J.  W,,  esquire,  an  officer 
of  customs,  who  was  directed  by  the  commissioners  of 
his  Majesty's  customs  to  prefer  the  same  before  us,  J". 
F.  and  H.  L.,  esquires,  two  of  his  Majesty's  justices  of 
the  peace  in  and  for  the  said  town  and  port  of  Dover, 
in  the  county  of  Kent  aforesaid,  against  H,  P.,  which 
said  information  charged  that  the  said  if.  P.  being  a 
subject  of  his  Majesty,  and  a  seaman  and  seafaring 
man,  and  fit  and  able  to  serve  his  Majesty  in  his  naval 
service,  and  being  liable  to  be  stopped,  arrested,  and 
detained  for  the  offence  hereinafter  mentioned,  was 
within  six  months  now  last  past,  that  is  to  say,  on  the 
21st  day  of  January,  in  the  year  of  our  Lord  1826, 
discovered  to  have  been  on  the  high  seas  on  board  a 
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1826.  certain  boat  liable  to  forfeiture  under  the  provisions  of 
a  certain  act  of  parliament  relating  to  the  revenue  of 
customs,  for  that  the  said  boat,  not  being  square  rig- 

Pain.  g^^  a.nd  belonging  in  the  whole  to  his  said  Majesty's 
subjects,  on  the  day  and  year  last  aforesaid,  was  disco- 
vered to  have  been  in  a  certain  part  of  the  British  chan- 
nel, having  in  a  certain  manner  attached  to  the  said 
boat,  divers,  to  wit,  twenty  casks,  capable  of  containing 
liquids,  of  less  size  and  content  than  forty  gallons  each, 
and  of  the  sort  and  description  used  or  intended  to  be 
used  for  the  smuggling  of  spirits,  the  said  casks  not 
being  really  necessary  for  the  use  of  the  said  boat,  and 
included  in  the  official  documents  of  such  boat,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided  ; 
the  said  H.  P.  being  discovered  to  have  been  on  board 
the  said  boat  at  the  time  of  her  becoming  and  being  so 
subject  and  liable  to  forfeiture.  And  the  said  H,  P.  was, 
on  the  day  and  year  last  aforesaid,  for  the  olFence  afore- 
said, stopped,  arrested,  and  detained  by  one  J.  S,,  he 
the  said  J.  S.  being  then  and  there  an  officer  of  cus- 
toms, and  by  him  taken,  brought,  and  carried  into  a 
certain  place  on  land  in  the  United  Kingdom^  to  wi<i, 
into  the  town  jand  port  of  Dover  aforesaid,  whereby  the 
said  if.  P.  became  liable  to  serve  his  said  Majesty  in 
his  naval  service  for  the  term  of  five  years,  which  of- 
fence hath  been  duly  proved  before  us  the  said  justices; 
and  it  appearing  to  us  the  said  justices,  that  the  said 
H.  P.  is  a  seafaring  man,  and  fit  and  able  to  serve 
his  Majesty  in  his  naval  service,  we  the  said  justices  do 
therefore  adjudge  the  said  if •  P»  to  serve  in  his  Majes- 
ty's  naval  service  for  the  term  of  five  years.  Given 
under  our  hands  and  seals.  Sec." 

Piatt  now  moved  to  quash  the  conviction,  for  four 
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objections  ;  first,  the  casks  are  described  to  be  such  as  1826. 

are  "  used  or  intended  to  be  usied  for  the  smuggling  of     r^T^u^ 
spirits,"  which  is  an  alternative  proposition,  and  in  a  v. 

conviction  is  clearly  bad,  upon  decided  authorities,  Kex 
V.  North  (a).  Had  the  word  ^'and'*  instead  of  ^*or" 
been  used,  it  would  have  been  well  enough.  Here, 
however,  there  is  too  much  ambiguity  in  the  charge, 
and  as  this  act  of  parliament  is  highly  penal,  it  must  be 
construed  with  strictness.  Secondly,  the  statement  that 
the  casks  were  in  **  a  certain  manner"  attached  to  the 
boat,  is  too  general;  the  manner  ought  to  have  been 
expressly  shewn.  Third,  the  boat  is  only  stated  to  have 
been  discovered  *'  in  a  certain  part  of  the  British  chan- 
nel," without  shewing  that  it  was  within  one  hundred 
leagues  of  the  coast  of  the  United  Kingdom,  pursuing  the 
language  of  the  statute.  The  Court  will  not  take  judi- 
cial notice  of  the  width  of  the  British  channel,  and  there- 
fore, unless  the  vessel  was  within  one  hundred  leagues 
of  the  coast  of  Great  Britain,  it  is  no  offence  under  this 
statute,  DeybeVs  case  (ft).  Fourth,  tJxe  conviction  does 
not  negative  all  the  exceptions  of  the  act  of  parliament ; 
for,  although  the  casks  may  not  have  been  necessary  for 
the  use  of  the  vessel,  nor  included  in  the  documents  of 
the  vessel,  yet,  they  may  have  been  a  part  of  the  cargo ; 
ill  which  case,  there  is  an  exemption  from  the  penalties 
of  the  act.  [Abbott J  C.  J.  I  think  the  last  three  objec- 
tions are  untenable.  It  appears  to  me  to  be  unnecessary 
to  state  in  what  manner  the  casks  were  attached  to  the 
boat.  With  respect  to  the  next  objection,  we  must  give 
a  reasonable  interpretation  to  the  words  "  in  any  part,  of 
the  British  or  Irish  channels,  or  e/5et(;Aere,*  within  one 

(a)  Ante  38.      See  Foley  on  Convictions,  2d  ed.  by  Dowling, 
part  2,  c.  1 .     Rex  v.  Sadler,  2  Chit.  519.  ' 

{b)  4  B.  &  A.  243. 
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1836.        hundred  leagues  of  any  part  of  the  United  Kingdom." 
If  the  vessel  is  found  in  the  British  or  Jmft  channel^  and 
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V.  it  is  so  expressed  in  the  conviction,  I  think  that  is  suf- 

ficient. Then,  as  to  the  fourth  objection^  I  think,  it 
was  unnecessary  to  negative^  that  the  casks  were  a  part 
of  the  cargo;  because,  if  they  were,  they  ought  to  have 
been  included  in  the  regular  oiEcial  documents  of  the 
vessel,  which  fact  is  expressly  negatived  in  the  con- 
viction. Upon  the  first  objection,  which  is  more  mate- 
rial, we  shall  hear  the  Attorney  General]. 

Copley,  A.  G«,  and  H.  J.  Shepherfl,  contr^*  The 
words  ^^  used  or  intended  to  be  used  for  the  smuggUng 
of  spirits,''  must  be  taken  as  matter  of  mere  description, 
and  not  as  constituting  the  definition  of  the  offence. 
The  word  "  description"  over-rides  the  following  sen- 
tence, and  if  so,  then  there  is  no  ambiguity  pro- 
duced by  the  use  of  the  word  "  or."  The  statute 
merely  illustrates  the  description  of  casks  which  shall 
be  the  cause  of  forfeiture,  by  saying  such  as  are  ordi- 
dinarily  **  used  or  intended  to  be  used,  or  fit  or  adapted 
for  the  smuggling  of  spirits."  [Bayley,  J.  The  words 
*'  intended  to  be  used,"  apply  to  some  mental  operation 
in  the  party  charged,  and  that  is  put  alternatively  in 
the  conviction].  Surely  the  whole  of  that  sentence  is 
connected  with  the  word  *'  description,"  and  does  not 
constitute  the  offence  charged.  It  is  unnecessary  to 
describe  particularly  the  sort  of  casks ;  it  is  sufficient 
to  say  such  a  description  of  casks,  as  is  ordinarily  used, 
or  intended  to  be  used  for  smuggling.  The  sort  or 
description  of  casks  used  or  intended  to  be  used  fpr  such 
a  purpose  is  matter  of  notoriety.  [  Bayley,  J.  There 
are  three  descriptions  of  casks  mentioned  in  the  statute  ; 
one,  the  sort  that  is  actually  used,  another  such  as  is 
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ini/ended  to  be  used»  and  the  other  such  as  is  adapted         ies)6. 
for  the  purpose  of  smuggUng ;  you  ought  to  have  said     r^;^^^ 
distinctly  which  descriptiojfi  these   casks    fell  uinler.  v. 

Abbott,  G.  J.  You  might  have  said  "  therdescriptipn  ^^*^* 
fit  and  adapted  for  smuggling/'  or  the  sort  of  cask  uised 
and  intended  to  be  used  -/'  but  here  you  put  it  in  the 
alternative.  Littledale,  J.  Suppose  casks  to  be  used,  al- 
t<^ether  different  in  shape,  which  had  never  been  used 
for  the  purpose  of  smuggling  before,  then  the  language 
of  the  statute  would  not  be  satisfied]*  Then  they  would 
fall  under  the  words  "  fit  or  adapted,"  whether  they 
were  the  sort  ordinarily  used  or  not«  [^oyley,  J.  ,You 
ought  to  have  designated  which  of  the  three  descap^ 
tions  these  casks  fell  under;  any  one  would  have  d^ne. 
Abbott,  C.  J.  They  inay  be  all  different  Uungs ;  and 
in  a  conviction  there  must  be  certainty].  There  is  no 
ambiguity  here  so  as  to  affect  the  substance  of  the  con- 
viction. The  defendant  has  sustained  no  prejudice  in 
his  defence;  for  it  was  competent  to  him  to  shew  that 
these  were  not  casks  used  or  intended  to  have  been  used 
for  smuggling.  A  conviction  does  not  require  so  much 
certainty  as  an  indictment.  Though  an  alternative 
charge  may  be  bad  in  an  indictment,  is  does  not  follow 
that  it  would  be  so  in  a  conviction.  In  Rex.  v,  Mid-^ 
dkhurst  (a).  Lord  Mansfield  said,  '^  upon  indictments 
it  hath  been  determined  that  an  alternative  charge  is  not 
good,  (as  forged  or  caused  to  be  forged)  ;  though  one 
only  need  be  proved,  if  laid  conjunctively,  (as  forged  and 
caused  to  be  forged)  ;  but  I  do  not  see  the  reason  of  it ; 
the  substance  is  exactly  the  same,  the  defendant  must 
come  prepared  against  both  ;  and  it  makes  no  difference 
to  him  in  any  respect.  But  this  is  an  order;  and  being 
good  in  substance,  needs  not  be  literally  so  strict/* 

(a)  1  Burr.  399. 


522  CASES   IN   THE   KING'S   BENCH,  . 

1826.        [Bayley,  J.    That  was  the  case  of  an  order,  and  there 
J,^i7^^      is  an  acknowledcced  distinction  between  an  order  and  a 

The  Kino  .     .     ^        *     .  ,  ■       ,  i» 

V.  convictionj.     And  yet  very  penal  consequences  oiten 

Pain.        follow  upon  an  order  of  justices ;  and  there  is  nor.  Beii4 

sible  reason  why  one  should  require  more  certainty*  thant 

the  other. 

Abbott,C.  J.-^Whether  the  decision  in  Rex  y.  Midn 
dlehurst  is  correct^  is  not  a  question  now  before  us,  bait 
that  is  a  direct  authority  to  shew,  ^hat  in  an  indictment, 
the  objection  taken  to  this  conviction  would  be  fatal; 
and,  I  know  of  no  authority  which  says,  that  a  convic* 
•  tipn  must  not  have  as  much  certainty  as  an  indictment. 

Now  this  act  of  parliament  mentions  three  sorts  or 
descriptions  of  casks,  which,  if  found  on  board,  or 
attached  to  a  vessel,  will  render  it  liable  to  forfeiture. 
One  is  a  sort  which  is  used ;  the  second,  is  that  intended 
to  be  used ;  and  the  third,  that  which  is  fit  or  adapted 
for  the  purpose.  Having  mentioned  these  three,  as  dis- 
tinct descriptions  of  casks,  I  think  the  conviction 
should  have  set  forth  under  which  of  the  three  the 
casks  in  question  fell.  It  is  a  very  nice  and  subtle  ob- 
jection, and  quite  beside  the  merits;  nevertheless,  ihe 
party  is  entitled  to  the  benefit  of  it,  as  a  defect  of  form. 

Baylby,  J.  (a),  and  LiTTtBDALB,  J.,  concurred. 

Conviction  quashed. 

(a)  Holroyd,  J.,  was  absent. 
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Bane  v.  Methuen  and  two  others  (a).  1B24. 

1  HIS  was  an  action  of  trespass,  and  brought  against  Ifanactofpar- 
the  defendants,  (two  magistrates  and  a  constable),  for  ju^ce  of  the^ 
an  assault  and  fabe  imprisonment.    The  first  count  of  peace  jurisdic- 
the  declaration  stated,  that  the  defendants  assaulted  the  offence,  it  im- 
plaintiff  and  imprisoned  him,  and  caused  him  to  be  de-  P^^edly  em- 

*  *^  powers  him  to 

tatoedin  prison  for  a  long  space  of  time ;  and  the  aeeond  make  out  a 
cout  was  for  a  common  assault.    Plea— Not  guilty.      bri^before 

him  anyper- 

Atthe  trial,  before  JBe</,  C.  J.,  at  the  last  summer  J^ths^^of- 
assizes  for  Wiltshire,  the  plaintiff  proved  that  a  notice  fence. -Where,^ 

therefore  a 

of  action  had  been  duly  served  on  the  two  defendants,  party  neglect- 
as  maficistrates  of  that  county*  as  required  by  statute,  ^  ^  attend  a 

^  •"  *  "^  '  summons 

and  his  apprehension  and  imprisonment.  granted  by  a 

For  the  defendants,  the  following  warrant  was  given  X^^with 
in  evidence :  an  offence 

under  the  ma- 
licious trespass 

"  County  qf  WiltSrto  wit. -^To  the  constables  of  Cos-  ^*!jjpj^  ^• 
tk  Combe,  in  the  said  county,  and  to  all  other  consta-  that  he  might 
bles,  tithing-men,  and  others  whom  it  may  concern.        l^t toa ^r^" 

'' Forasmuch,  asi  William  Taylor,  of  the  parish  of  hendand  bring 
Castle  Combe,  in  the  said  county,  shopkeeper,  hath  this  ^^g  ^^  ^ 
day  made  information  and  complaint  upon  oath  before  answer  the 

char&re  al— 

US,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  though  it  was 
the  said  county,  that  he  hath  good  cause  to  suspect,  jnsistedthathe 

•^  .    .      °  *■  had  no  power 

and  doth  suspect,  that  William  Bane,  late  of  Castle  to  do  so  until 
Combef  in  the  said  county,  saddler,  did,  on  Thursday  ^^  convic- 
the  6th  of  February^3Bt,  wilfully  and  maliciously  break 
the  windows  of  an  uninhabited  dwelling-house  in  the 
said  parish  of  Castle  Combe,  the  property  of  the  said 

(a)  This  case  is  taken  from  Mr.  J.  B,  Moore's  Reports  in  the 
Common  Pleas, 
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1824.         William  Taylor,  by  shooting  at  the  same  with  a  gun ; 

^'^^^-^       and  the  said  William  Bane  having  been  duly  summoned 

V,  to  appear  before  us  to  answer  the  said  complaint^  hath 

Methuen     neglected  so  to  do :  these  are,  therefore,  to  commaiid 

you  in  his  Majesty's  name  to  apprehend  and  bring 

before  us,  or  some  other  of  his  Majesty's  justices  of  the 

peace  for  the  said  county,  as  shall  be  assembled  at  the 

petty  sessions,  to  be  holden  at  the  Methuen  Arms,  in 

Corsham,  in  the  said  county,  the  said  WiUiam  Bane, 

on  Wednesday,  the  19th  of  the  present  month,  to  answer 

unto  the  said  complaint,  and  to  be  further  dealt  with 

according  to  law.     Herein  fail  you  not.     Given  under 

our  hands  and  seals,  the  5th  day  of  March,  1823. 

''  Signed,  8tc/' 

It  was  then  proved,  that  the  plaintiff  had  been  served 
with  a  summons  to  appear  before  the  ms^strates,  pre- 
viously to  the  above  warrant  being  granted,  but  that  he 
had  neglected  to  do  so,  nor  did  he  offer  any  excuse  for 
his  non-attendance;  and  on  his  being  brought  ap  under 
the  warrant,  and  it  having  been  proved  that  he  had 
shot  at  and  broke  Taylor's  windows  as  therein  stated, 
he  was  convicted  in  the  sum  of  12.  9«.  under  the  mali- 
cious trespass  act,  1  Geo.  4,  c.  56.  Under  these  cir- 
cumstances, his  Lordship  was  of  opinion,  that  as  the 
plaintiff  had  neglected  to  attend  the  summons  in  the 
first  instance,  and  as  the  magistrates  were  authorised  to 
convict  him  on  ex  parte  evidence  and  the  information 
made  to  them  at  the  time  of  granting  the  warrant,  that 
they  were  empowered  to  bring  him  before  them  previ- 
ously to  such  conviction.  And  he  referred  to  Haw- 
kins* Pleas  of  the  Crown  (a),  where  it  is  laid  down  to 
be  clear,  that  "  wherever  a  statute  gives  to  any  one 

(a)  Book  II.,  c.  13,  s.  15. 
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justice  of  peace  a  jurisdiction  over  any  offence^  or  a 
power  to  require  any  person  to  do  a  certain  thing  or- 
dained by  such  statute,  it  impliedly  gives  a  power  to 
erery  such  justice  to  make  out  a  warrant  to  bring  before 
him  any  person  accused  of  such  offence^  or  compellable 
to  do  the  thing  ordained  by  such  statute : "  and  in  12 
JBep.  {a),  it  was  resolved^  that  as  the  statute  7  Jac,  1, 
c.  6,  gave  power  to  two  justices  of  peace  to  require  any 
person  to  take  the  oath  of  allegiance^  the  law  implicit^ 
gave  them  power  to  make  a  warrant  to  have  the  body 
before  them^  for  quando  lex  aliquid  alicui  concedit^ 
conceditur  et  id  sine  quo  res  ipsa  esse  non  potest.  A 
nonsuit  was  accordingly  directed  to  be  entered,  but 
leave  was  given  the  plaintiff  to  move  to  set  it  aside,  and 
that  instead  thereof  a  verdict  might  be  etitered  for  him, 
for  40^.,  in  case  the  Court  should  be  of  opinion  that 
the  defendants  were  not  authorised  in  having  him 
brought  before  them  under  the  warrant  in  question. 
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Mr.  Serjeant  Vaughan  having,  in  the  last  Michaelmas 
term^  accordingly  obtained  a  rule  nisi^  on  the  ground 
that  there  was  no  clause  in  the  statute  1  Geo.  4,  to 
empower  the  magistrates  to  issue  a  warrant  for  the  ap- 
prehension of  the  plaintiff  until  after  conviction : 


Mr.  Serjeant  Pell,  and  Mr.  Serjeant  Bosanquet,  now 
shewed  cause,  and  submitted,  that  it  was  an  established 
principle,  that  where  a  justice  of  peace  has  authority 
over  an  offence,  and  issues  a  summons  to  bring  the  of- 
fending party  before  him  for  a  breach  of  the  peace,  and 
he  neglects  or  refuses  to  attend  such  summons,  the  ma- 
gistrate, on  proof  of  its  having  been  served  on  him,  may 
issue  his  warrant  to  bring  the  party  before  him.     Inde- 

(tf)  Page  131. 
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pendently  of  this  general  rule,  the  statute  in  question^ 
which  was  passed  for  the  summary  piiniBfanlent  of*  per- 
sons wilfully  or  maliciously  damaging  or  committing 
trespasses  on  public  or  private  property,  authorised  the 
defendants^  as  magistrates,  to  issue  their  warrant'  to 
apprehend  the  plaintiff  and  bring  him  before  them; 
for>  by  the  first  section  it  is  enacted,  that  **  if  any  per- 
sons shall  wilfully  or  maliciously  do  or  commit  any 
damage  to  or  upon  any  building,  &c.,  and  shall  be 
thereof  convicted  within  four  calendar  months  next 
after  the  committing  of  such  injury,  before  any  justice 
of  peace  for  the  town  or  place  where  such  offence  shall 
have  besen  committed,  every  person  so  offending,  and 
being  thereof  convicted,  shall  pay  to  the  person  ag- 
grieved, such  a  sum  as  shall  appear  to  such  justice  to 
be  a  reasonable  satisfaction  and  compensation  for  the 
damage  or  injury  committed,  not  exceeding  the  sum  of 
5/.^  and  in  default  of  payment,  immediately,  or  within 
such  time  as  the  justice  shall  appoint  at  the  time  of 
conviction,  such  justice  may  commit  such  offender  to 
the  house  of  correction,  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  three  calendar  months." 
And  the  form  of  the  conviction,  as  set  out  in  the  4th 
section  of  the  statute,  is  conclusive  to  shew,  that  the 
offending  party  must  be  before  the  magistrate  at  the 
time  of  the  conviction,  and  if  such  party  refuses  to 
attend  on  summons,  a  warrant  maybe  issued  for  his 
apprehension  previously  to  the  conviction.  And  in 
Chetwynd's  Supplement  to  the  23d  edition  of  Bum^s 
Justice  (a),  the  form  of  the  warrant  to  apprehend  on  an 
information  for  a  wilful  trespass  is  given,  as  referring 
to  the  1st  section  of  the  act  (6).  But,  independently 
of  this,  the  3d  section  empowers  constables,  to  appre- 

(a)  Page  558.  (6)  Mr.  Chetwynd  was  tbe  framer  of  the  act. 
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bend  offenders  without  any  warranty  and  take  them        1324. 

before  a  justice  of  the  peace,  who  may  proceed  with       ':^-^^' 

respect  to  them  as  directed  by  the  act ;  and  here^  the  t. 

plaintiff  was  not  only  sworn  to  have  committed  the     Methubm 
^  .  ,  "^  and  others. 

offence  with  which  he  was  charged,  but  he  was  ulti- 
mately convicted  upon  it.  Even  supposing  the  statute 
to  be  out  of  the  question,  the  defendants  had  a  general 
authority  vested  in  them,  as  magistrates,  to  cause  the 
plaintiff  to  be  apprehended ;  for,  in  the  case  of  The 
Queen  v.  Simpsoriy  Mr.  Justice  Eyre  said  (a),  "  It  is 
the  duty  of  a  party  summoned  to  attend  his  time  and 
place.  In  informations  and  indictments,  no  judgment 
can  be  given,  unless  the  defendant  appears.  The  de- 
fendant may  indeedhave  judgment  of  outlawry  passed 
against  him; 'but  that  is  for  his  contempt  in  not  appear- 
ing. And  if  the  judges  of  superior  courts  cannot  proceed 
to  judgment,  unless  the  defendant  appears,  a  fortiori,  jus- 
tices of  peace  cannot.  Some  acts  of  parliament  indeed 
give  justices  of  peace  a  power  of  proceeding  upon  de- 
fault ;  but  exceptio  probat  regulam  in  rebus  non  ex- 
ceptis.  It  seems  to  me,  therefore,  that  the  party  should 
have  been  apprehended  by  warrant."  Although,  in 
Shergold  v.  Holloway  (6),  it  was  resolved,  that  a  magis- 
trate has  no  power  to  grant  a  warrant  to  apprehend  a 
party,  and  that  he  can  only  issue  a  summons ;  yet  there 
the  question  arose  on  a  civil  contract,  as  to  the  payment 
of  wages;  and  the  statute  5  Eliz.,  c.  4,  did  not  expressly 
empower  justices  of  the  peace  to  order  the  payment  of 
wages.  So,  although  in  Hill  v.  Bateman  (c),  it  was 
held,  that  in  an  action  against  a  magistrate  for  a  com- 
mitment, he  must  shew  the  regularity  of  his  conviction, 
yet  there  the  magistrate  committed  the  party  in  the  first 
instaince,  without  previously  attempting  to  levy  a  pe- 

(a)  10  Mod.  250.         (6)  2  Str.  1002.  (c)  1  Str.  711. 
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nalty  incurred  by  him,  by  a  distress,  and  which  ought 
to  have  been  done.  On  these  grounds  the  plaintiff  was 
most  properly  nonsuited. 

Mr.  Serjeant  Vaughan,  in  support  of  the  rule,  ad- 
mitted, that  it  now  appeared  to  him  that  the  magistrates 
had  jurisdiction  to  apprehend  the  plaintiff  and  bring 
him  before  them,  by  the  provisions  of  the  statute  1  Geo. 
4,  and  the  rule  was  accordingly 


Discharged. 


Where  an  in- 
fant, under  the 
age  of  21 
years,  not  qua- 
lified by  pro- 
perty, nor 
naving  been  in 
fact  summon- 
ed, personated 
his  father  as 
a  juror,  and 
joined  in  a 
verdict  of 
guilty  against 
a  person  in- 
dicted of  per- 
jury:— Held, 
that  this  was  a 
mis-trial,  and 
in  the  absence 
of  all  fraud  or 
practice  on 
the  part  of  the 
defendant,  the 
Court  granted 
a  new  trial. 


The  King  v.  Thomas  Tremain. 

X  HIS  was  an  indictment  against  the  defendant,  for 
wilfiil  and  corrupt  perjury.  At  the  last  spring  assizes, 
for  the  county  of  Cornwall,  before  Burroughs  J.,  the 
defendant  was  found  guilty.  In  Easter  term,  the 
Court  granted  a  rule  nisi,  for  a  new  trial,  on  affidavits, 
disclosing  the  following  circumstances  : — ^The  case  was 
appointed  to  be  tried  by  a  special  jury,  but  all  the  spe- 
cial jurymen  summoned,  not  being  in  attendance^  a 
tales  was  prayed  on  the  part  of  the  crown.  In  the  tales 
panel  annexed  to  the  record,,  was  the  name  ^^  John 
Williams,*'  and  that  name  being  called  by  the  associ- 
ate, a  person  who  answered  thereto,  went  into  the  box, 
and  being  sworn  of  the  jury,  joined  with  the  rest  in 
returning  the  verdict.  After  the  trial  was  concluded, 
it  was  discovered,  that  the  name  of  the  person  who 
thus  answered  was  Richard  Henry  Williams,  the  son 
of  John  Williams ;  that  he  was  an  infant  under  the  age 
of  twenty-one,  being  only  of  the  age  of  twenty  years 
and  six  months ;  that  he  had  not  been  summoned  on 


The  King 
r. 
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the  jury,  and  that  he  was  not  qualified  in  respect  of        i82d. 

property  to  Berve,  being  possessed  of  no  freehold  or 

copyhold  estate  whatever.    It  appeared  from  the  affida* 

vit  of  the  young  man  himself,  that  his  father  had  been     Tremain. 

summoned  to  attend  as  a  juryman  at  the  assizes ;  but 

that  being  unable,  from  illness,    to  appear,    he  had 

requested  the  deponent  to  attend   for  him;  that  he 

attended  accordingly ;  and  that  upon  hearing  the  name 

of  John   Williams  called,   he  answered   thereto,   and 

went  into  the  box,  and  took  the  juryman's  oath,  not 

knowing  that  there  was  any  harm  in  so  doing.     Under 

these  circumstances,  the  Court  granted  the  rule  nisi, 

on  the  ground  that  there  had  been  a  mis-trial. 

Manning,  and  M.  D.  Hill,  now  shewed  cause. 
This  is  an  application  to  the  discretion  of  the  Court, 
and  is  not  founded  on  any  legal  objection  to  the  ver- 
dict. Hill  V.  Yates  (a).  In  order  to  entitle  the  defend- 
ant to  avail  himself  of  this  objection,  if  any,  it  ought 
to  have  been  made  the  ground  of  challenge  to  the  poll,  at 
the  time  of  the  trial.  Infancy  is  a  ground  of  challenge 
to  the  poll,  Co.  Lit.  157  a;  2  Roll.  657, 1.  10.  \_Ab- 
bott,  C.  J.  Would  it  be  a  ground  of  error,  that  an 
infant  had  served  as  a  juryman  ?]  It  is  apprehended 
not,  because  every  thing  appears  regular  on  the  face  of 
the  record ;  and  as  the  record  now  stands,  no  motion 
could  be  made  in  arrest  of  judgment,  nor  could  a  writ 
of  error  be  brought.  The  irregularity,  if  any,  is  in  ex- 
traneous matter,  and  can  only  be  corrected  by  sending 
the  case  to  a  new  jury.  But  it  is  submitted,  that  as  the 
defendant  has  let  the  time  go  by  for  making  his  chal- 
lenge, he  has  waived  the  objection,  and  is  concluded. 
In   Wharton*s  case  (6),   eleven  jurymen   having  been 

(fl)  12  East,  229.  (6)  Yelv.  23. 
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1826.        sworn  on  one  day^  and  the  case  being  a^K^J^i^Q^  to  ano- 
Jj^'^^'       ther  day,  in  consequence  of  the  twelfth  being  challenged 
V.  by  the  prisoners,  the  counsel  for  the  crown^  on  the 

Tbemain.  subsequent  day,  proposed  to  challenge  one  of  the  eleven, 
who  had  been  previously  sworn,  for  a  cause  which 
existed  on  the  first  day,  but  did  not  come  to  the  know- 
ledge of  the  counsel  until  afterwards,  and  the  Court 
held,  that  the  challenge  came  too  late.  In  Doveyy* 
Hobson  (a),  where  a  person  not  summoned  to  serve  on 
a  jury,  answered  to  the  name  of  a  person  who  was,  and 
served  in  his  room,  the  Court  were  of  opinion,  thatthoe 
ought  to  be  a  venire  de  novo ;  but  that  was  expressly  on 
the  ground,  that  the  objection  had  been  made  befoR 
the  verdict  was  taken.  In  Hill  v.  Yates  (&),  which 
was  considered  by  the  twelve  judges,  it  was  solenmly 
decided,  that  where  the  son  of  a  juryman,  summoned 
and  returned,  having  answered  to  his  father's  name 
when  called  on  the  panel,  and  served  as  one  of  the  jury 
on  the  trial  of  a  cause,  it  was  not,  of  itself,  a  sufficient 
ground  for  setting  aside  the  verdict,  as  a  mis-trial ;  and 
Lord  Ellenborough,  in  delivering  judgment,  said,  that  if 
the  Court  were  to  listen  to  such  an  objection,  they 
might  set  aside  half  the  verdicts  given  at  every  assizes, 
where  the  same  thing  might  happen  from  accident  and 
inadvertence,  and  possibly  sometimes  from  design,  es- 
pecially in  criminal  cases.  In  the  Case  of  a  Juryman{c), 
it  was  held  by  the  twelve  judges,  that  where  12.  C. 
answered  to  the  name  of «/.  C,  on  the  sheriff's  panel,  at 
the  trial  of  a  prisoner  for  a  capital  felony,  it  is  mere  mat- 
ter of  challenge,  and  after  verdict  cannot  be  taken  ad- 
vantage of  by  the  party  convicted,  as  a  mis-trial.  These 
are  authorities  to  shew,  that  the  Court  will  not,  on  light 
grounds,  disturb  a  verdict  where  no  injustice  appears 

(fl)  2  Marsh,  154.        (ft)  12  East,  229.        (c)  Id.  p.  231  (n). 
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to  huve  been  done ;  and  none  is  here  suggested.  It  is  la^^e. 
no  objection  to  the  capacity  of  this  person  to  be  sworn, 
that  he  was  nnder  age,  for  by  law,  every  male  person  ^  v. 
«ftheageoftwekeyJar8,andupw«d8;maybe^om  ^'— 
to  his  allegiance  in  the  leet.  Com.  Dig,  Allegiancey  b ; 
Co.  IAL  68  b.  1726;  7  Rep.  6  b.  1  Bui  190. 
Neiflier  is  it  any  objection  that  he  was  not  qualified  in 
respect  of  property ;  nor  does  it  seem  to  be  any  objec- 
tion to  him,  that  he  was  not  summoned.  Rex  v.  Hunt  {a). 
But  admitting  all  these  to  be  valid  objections,  still  they 
are  only  available  by  way  of  challenge,  and  cannot  be 
taken  advantage  of  after  verdict.  If  the  present  appli- 
cation were  granted,  it  would  open  a  door  for  the 
mischievous  practices  suggested  by  Lord  EUenborough, 
inHUl  V.  Ycaes,  and  encourage  persons  to  take  the 
cfaaooe  of  a  verdict  in  their  favour,  on  a  first  trial,  and 
reserve  sooh  objections  in  the  event  of  an  adverse  verdict. 

C  F.  Wilhams,  [with  whom  was  R.  Bayly'],  contr^. 
The  cases  cited  on  the  other  side  are  wholly  inappli- 
cable to  the  difficulty  arising  in  this  case.  In  the  fitst 
place,  an  ii^ant  is  utterly  disqualified  from  serving  on 
a  jury,  by  statute  7  and  8  Wm.3,  c.  32,  s.  4,  by  which 
it  is  declared,  that  young  men  under  21  years  of  age> 
shall  not  serve  upon  juries.  Secondly,  he  is  disquali- 
fied by  want  of  property ;  and,  thirdly,  he  was  never 
summoned,  and  that  is  a  decisive  answer  to  the  argu- 
mejit  that  the  objection  should  have1)een  taken  by  way 
of  chall^ige ;  for  if  he  was  never  returned  on  the  venire 
ffbcias,  he  was  no  juror,  and  error  might  be,  assigned 
&r  that  defect,  Fines  v.  Nortonib).  [Th6  Court  here 
stopped  him]. 

(a)  4B.  &A.  430. 

(6)  Cro.  Car.  278.     See  Norman  v.  Beaumont,  Willes,  484 ; 

Wray  v.  Thorn,  Barnes.  453,  and  Willes,  488. 

VOL.  III.  2  o 
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1826.  Abbott,  C.  J. — I  am  of  opinion  that  there  ought  to 

be  a  new  trial.     I  do  not  see  how  a  challenge,  properly 
^JT*'"     so  called,  could  have  been  taken  to  this  person,  he  not 
Tremain.     having  been  summoned  as  a  juror.     If  he  had  been  re- 
turned on  the  panel,  then  a  challenge  would  have  been 
the  proper  mode  of  objecting  to  him.    No  person,  on 
either  side  of  this  case,  appears  to  have  been  awaxe  that 
this  young  man,  who  had  thus  intruded  himself  into 
the  box,  was  not  the  party  really  returned  upon  the 
jury.    The  cause  being  to  be  tried  by  a  special  jury, 
the  tales,  if  prayed,  would  be  to  be  taken  from  some 
other  list,  and   a  tales  being  prayed,  this  person  is 
supposed  to  be  taken  from  that  other  panel.    I  am 
aware  of  the  difficulty  mentioned  by  Lord  Elknborough, 
in  Hill  V.  Yates,  that  this  objection  would  afford  an 
opportunity  for  practice — ^that  by  under-hand  contri?-* 
ances  a  party  might  get  a  person  who  is  disqualified,  to 
answer  for  another,  and  so  serve  on  the  jury,  reserving 
to  himself  the  power  of  bringing  the  objection  forward, 
if  the  verdict  should  be  against  him.     There  is  that  dif- 
ficulty certainly,  and  it  is  necessary  to  guard,  as  well 
as  we  can,  against  such  practices,  but  I  do  not  know 
that  we  should  be  justified,  merely  from  the  apprehen- 
sion of  mischief  that  may  arise  in  some  cases  hereafter, 
by  reason  of  illegal  practices  of  that  kind,  in  going  the 
l^gth,  [which  we  must  do,  if  we  refuse  this  rule],  of 
saying,  without  any  practice  on  either  side,  that  a  ver- 
dict pronounced  by  a  jury,  on  which  a  person  incompe- 
tent both  by  reason  of  non-<age  and  want  of  qualification, 
has  served,  ought  to  stand,  partic^ularly  in  a  case  so 
hi^ly  penal.    I  think  we  must  not  suffisr  ourselves  to 
be  influenced,  on  the  present  occasion,  by  an  apprehen- 
sion o(  ill-consequences  that  may  arise  in  other  cases 
hereafter.     Indeed,  it  is  not  very  likely  that  such  prac- 
tices can  be  of  frequent  occurrence,  or  that  many  persons 
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would  be  likely  to  interpose  and  serve  on  a  jury>  to        i826. 

whom  such  an  objection  as  this  would  arise.   Consider* 

ing  the  way  in  which  this  objection  has.  occurred,  and 

that  we  are  not  restrained  by  any  technical  rule  of  law,     Trbmain. 

I  think  we  are  bound  to  look  to  the  facts  of  this  parti- 

ticular  case*  and  say,  that  the  only  mode  of  correcting 

this  error,  is,  to  make  the  rule  absolute  for  a  new  trial. 

It  is  quite  clear,  that  it  cannot  be  corrected  in  any 

other  way. 

Bayley,  J. — I  am  of  the  same  opinion.  The  affi- 
davits which  have  been  filed,  free  the  defendant  from 
all  blame  in  this  proceeding,  which,  indeed,  appears  to 
have  arisen  from  mistake  only.  In  *^  the  case  of  the 
Jurymaii^  (a),  before  Mr.  Baron  £yre,  the  man  who 
served  on  the  jury,  had  been  duly  summoned,  though 
by  a  wrong  name ;  and  he  was  also  duly  qualified  to 
serve :  and  in  the  case  of  Hilly,  Yates,  there  was  reason 
to  suppose  that  the  party  who  actually  served  was  qua- 
lified to  serve  on  the  jury.  In  the  present  case,  there 
are  greater  difficulties,  for  this  young  man  is  an  infant ; 
he  is  not  qualified  in  respect  of  property,  and  he  has 
not  been  summoned,  or  returned  on  the  panel.  I  ap- 
prehend that  one  of  the  objects  of  taking  juries  from 
panels  is,  that  notice  may  be  given  to  the  parties  before 
the  jurors  come  to  the  assizes,  so  as  they  may  know  to 
whom  they  may  direct  their  challenges.  In  one  or  two 
cases  in  Croke  Elizabeth  {b)  it  was  held,  that  if  one  man 
be  returned  in  the  venire  facias,  and  a  different  man  in 
the  distringas,  who  serves  as  the  juror,  it  is  error.  In 
Hasset  v.  Payne  (c),  which  was  the  case  of  an  attaint, 
one  George  £.,  was  returned  upon  the  venire,  and 
upon  the  distringas  Gregory  E.  was  returned,  and  ap- 

(a)  12  East,  231  (n).  (b)  FermorY.  Borrington^  Cro.  Eliz.  232 . 

(c)  Id.  256. 
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1826.        peered  in  lieu  of  George  E.,  and  was  sworn,  and  tried 
the  matter,  and  the  whole  Court  were  of  opinion  that 
iT""     this  was  only  a  trial  by  eleven  jurors,  and  Ihe  attaint 

Tremain.       ^3  g^^iJ^ 
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HoLROYj),  J. — It  appears  to  me,  that  in  this  case 
we  could  not  pronounce  a  judgment  upon  the  verdict 
against  the  defendant.  The  affidavits  acquit  the  de- 
fendant  of  all  fault  in  the  transaction,  and  discharge 
him  of  any  priviJ;y,to  this  young  man's  serving  on  the 
jury.  The  verdict  has  been  found  by  eleven  compe- 
tent jurymen  only.  The  twelfth  is,  by  law,  incom- 
petent, h^  not  having  attained  the  age  at  which  the 
law  considers  him  of  capacity  to  judge  on  matters  of 
this  kind ;  and  that  being  so,  we  ought  not  to  pass 
judgment  upon  a  verdict  so  found,  particularly  in  so 
serious  a  crime  as  perjury.  To  support  a  judgment,  it 
must  be  founded  on  a  verdict  delivered  by  twelve  com- 
petent jurors.  This  man  was  incompetent,  and,  there- 
fore, there  has  been  a  mis-trial. 

LiTTLBDALE,  J. — I  think  there  ought  to  be  a  new 
trial.  It  is  admitted  on  all  sides,  that  if  a  person  is  re- 
turned on  the  panel,  who  is  incompetent  to  serve  on 
the  jury,  it  is  a  cause  of  challenge ;  but  in  this  case, 
the  young  man  was  not  returned  on  the  panel,  nor  was 
he  summoned.  He  was,  therefore,  no  juror  at  all,  and 
it  is  but  the  verdict  of  eleven  men.  We  may  con- 
sider this  case  in  the  same  light  as  if  the  ground  of 
challenge  had  appeared  on  the  record ;  in  which  case, 
it  would  be  clearly  error;  and  the  fact  being  now 
admitted,  that  this  young  man  was  under  age  at  the 
time,  I  am  decidedly  of  opinion  that  there  has  been  a 
mis-trial. 

Rule  absolute  for  a  new  trial. 
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The  King  v.  The  Justices  of  the  Borough  of 

Leicester.  ^^^^ 

1826. 

JjAST  term  the  Court  decided  on  motion,  that  a  man-     After  the  de- 
damus  would  lie  to  the  justices  and  the  clerk  of  the  ^^^^"  °^ 
peace  of  a  borough,  to  permit  the  attorney  on  behalf  of  upon  a  rule . 
certain  persons,  contributors  to  the  county  rate,  to  in-  Ramus' Ae^" 
spect  and  take  copies  of  the  last  two  rates  made  for  the  question  de- 
borough,  and  all  orders  made  for  the  expenditure  of  be  again  di»- 

the  same,  and  the  several  orders  of  sessions  made  cussed^asa 
-  special  case, 

thereon,  and  all  other  proceedings,   and    documents  until  there  is  a 

relating  thereto  (a).  '^"^  "'^^  *^ 


the  writ. 


Tindal  now  moved  to  set  down  a  special  case  for 
argument,  for  the  purpose  of  having  the  question  so 
decided,  more  solemnly  determined,  but 

The  CorRT  said,  this  could  not  be  permitted.  The 
justices  might  make  their  return  to  the  mandamus,  and 
then  the  question  might  be  discussed,  but  the  Court 
haying  already  determined  the  question  on  the  rule 
nisi,  they  could  not  suffer  it  to  be  again  discussed,  until 
a  return  was  made. 

Tindal  took  nothing  by  his  motion. 

(a)  Vide  ante  p.  433. 
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1826.  T.  WiCKES  V.  Clutterbuck,  Esq.  (a). 

A  warrant  of  JL  HIS  was  an  action  of  trespass  for  an  assault  and 
under  the  sta-  ^^^^  imprisonment.  The  declaration  stated  that  the 
tute5G.3,c.  defendant,  on  the  18th  May,  1822,  with  force  and 

14,  for  fishing  „  ,  ,    .     i  ,  i        ,  . 

in  a  private      arms,  &c.,  caused  an  assault  to  be  made  on  the  plain 

^t  dT'  ^**^"  ^^'  *^  ^^*'  ^*  ^^®  parish  of  Aldenham,  in  the  liberty  of 
sent  of  the  St.  Alban,  in  the  county  of  Hertford,  and  then  and 
sts^^'^thTt^fte  ^^^^^  caused  him  to  be  apprehended  and  seized^  and 

offence  was  laid  hold  of,  and  to  be  forced  and  compelled  to  go  from 
committed  in         ,      «  ,   .         , ,.  ,        j  i  •      >  i.-  i. 

an  enclosed      ^^^  ^^  ^  certain  public  road,  and  king  s  common  high- 

^und,  and  if  ^a.y,  situate  and  being  at  the  parish  aforesaid,  in  the 

It  does  not,  it         "^  .       °  ^ 

cannot  lie ;       liberty  aforesaid,  in  the  county  aforesaid,  in  a  certain 

viction  stati°"  ^^^'  ^^'  through,  and  along  divers  public  roads,  streets, 

the  offence  to  and  places,  into  a  certain  place,  called  Watford,  in  the 

taking  or'^de-^  county  of  Hertford ;  and  to'  be  there  imprisoned,  and 

stroyingof  fish  kept  and  detained  in  prison  for  a  long  space  of  time,  to 

consent  of  the  ^^U  for  the  space  of  two  hours  then  nei^t  following ;  and 

owner,  the  ^^  ^jjg  expiration  thereof,  to  go  and  be  taken  from  thence 

place  not  be-  ^  .  . 

ing  in  any  i:^nto,  and  into  a  certain  common  prison,  called  the  house 

Sock  ^but  in  ^^  corfcction,  at  the  borough  of  St.  Alban,  in  the  county 

other  enclosed  of  Hertford,  aforesaid ;  and  to  be  then  and  there  un- 

private  pr^  lawfully  imprisoned,  and  kept,  and  detained  in  prison 

perty,  was  to  there,  without  any  reasonable  or  probable  cause  what- 

bnngitwitiiin  n         i  n    -  .      i.       i 

the  terms  of  soever,  tor  a  long  space  of  time^  to  wit,  for  the  space  of 
the  statute.       seven  days,  then  next  following,  contrary  to  the  laws  and 

customs  of  this  realm,  and  against  the  will  of  the  plain- 
tiff, whereby  he  was  then  and  there  not  only  greatly 
hurt,  bruised,  and  woimded,  but  was  also  thereby  greatly 
exposed  and  injured  in  his  credit  and  circumstances. 
The  defendant  pleaded  the  general  issue. 

(a)  This  case  was  decided  in  C.  P.,  and  we  are  favoured  with  the 

report  by  J.  B,  Moorcy  Esq. 
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At  the  trial  before  Mr.  Baron  Graham  at  the  sum- 
mer assizes^  at  Hertford j  1823,  it  appeared  that  on  the 
16th  Mayy  1822,  the  plaintiff  was  fishing  in  a  pond,  or 
reservoir,  belonging  to  the  Grand  Junction  Canal  Com- 
pany, which  was  surrounded  by  enclosures,  except  in 
one  part,  which  was  bounded  by  the  high  road,  and 
on  which  a  railing  was  placed,  in  order  to  prevent 
passengers  from  falUng  in ;  and  that  the  plaintiff  was 
standing  in  the  road,  and  fishii^  with  a  rod  and  line 
over  the  railing.  On  the  17th  May,  the  defendant,  as 
one  of  the  magistrates  of  the  county  of  Hertford, 
issued  a  warrant  for  the  apprehension  of  the  plaintiff, 
and  which  was  as  follows : 

/'  County  of  Hertford,  to  wit. — ^To  the  constables  of 
Bushy f  in  the  said  county,  and  also  to  Henry  Simmons, 
especially. 

*^  Forasmuch  as  complaint  upon  oath  has  been  made 
unto  me,  whose  hand  and  seal  is  hereunto  set,  one  of 
his  Majesty's  justices  of  the  peace  for  the  said  liberty 
and  county,  that  T.  Wickts,  of  the  said  parish  of 
Bushy,  in  the  said  county,  corn-dealer,  did,  on  the 
16th  May  instant,  take,  kill,  and  destroy,  or  attempt  to 
take,  kill,  or  destroy,  the  fish  in  a  reservoir,  in  the  parish 
of  Aldenham,  in  the  said  liberty,  being  the  private  pro- 
perty of  the  Hon.  and  Rev.  William  Capel,  and  with- 
out his  consent :  These  are  therefore,  in  his  Majesty's 
name,  to  require  you,  the  said  constables,  and  Henry 
Simmons,  or  some,  or  one  of  you,  to  apprehend  and 
bring  before  me,  or  some  other  of  his  Majesty's  justices 
of  the  peace  for  the  said  liberty  and  county,  the  body  of 
the  said  T.  Wickes,  to  answer  to  the  said  complaint,  and 
to  be  dealt  with  according  to  law.  Given  under  my 
hand  and  seal,  the  17th  day  of  May,  1822." 

On  the  plaintiff  being  brought  before  the  defendant. 
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1806.        he  convicted  him  in  the  penalty  ci  51.,  \1n60t  the  stateite 
'  6  Geo.  3,  c.  14,  for  fishing  in  enclosed  ground ;   ind 
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V.  on  the  plaintiff  lefiising  to  pay  that  sum,  the  defendant 

ordered  him  to  be  sent  to  St.  Alban  gaol,  under  the 
following  warrant  of  commitment., 
liberty  of  St.  Alban' s,  in  the  county  of  Hertford. 
To  Henry  Simmons,  constable  of  Watford,  and  also 
to  the  keeper  of  the  house  of  correction  at  St.  Alban% 
in  the  said  liberty. 

''Forasmuch  as  Joseph  Wickes,  of  the  parish  lof 
Bushy,  in  the  said  county,  com^ealer,  is  convicted 
before  me,  Robert  Clutterbuck,  Esq.,  one  of  his  majesty's 
justices  for  the  peace  for  the  said  liberty  and  county,  on 
the  complaint  of  the  Hon.  and  Rev.  William  Capel, 
and  on  the  oath  of  Thomas  Harrison,  servant  to  the 
Grand  Junction  Canal  Company,  for  fishing  with  a  rod 
and  line  in  a  pond  or  pool  of  water,  commonly  known 
by  the  name  of  the  reservoir,  in  the  parish  of  Alden- 
ham,  in  the  ^aid  liberty,  on  the  16th  day  of  May  instant, 
the  right  of  fishery  in  the  said  pond  or  pool,  being  the 
private  property  of  the  Hon.  and  Rev.  William  CapeL — 
And  whereas,  the  said  Joseph  Wickes  is  convicted  by 
me,  the  said  justice,  in  the  penalty  of  5/. ;  and  the  said 
Joseph  Wickes  refusing  to  pay  the  same,  these  are, 
therefore,  to  require  you,  the  said  Henry  Simmons,  to 
convey  the  said  Joseph  Wickes  to  the  house  of  cor- 
rection at  St.  Alban's,  and  deliver  him  to  the  keeper 
thereof;  and  you,  the  said  keeper  of  the  said  house  of 
correction,  are  hereby  required  to  receive  the  said  Joseph 
Wickes  into  your  custody^  in  the  said  house  of  cor- 
rection, and  him  safely  keep  for  the  space  of  seven 
days,  unless  the  said  penalty  of  5/.  shall  be  sooner  paid. 
Given  under  my  hand  and  seal  tiie  18th  d^y  of  May, 
18252." 
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The  conviction  was  as  follows  : 

^^  Be  it  remembered,  that  on  the  17th  day  of  May^  in 
the  third  year  of  the  reign  of  our  sovereign  lord  Geo.  4, 
8ic.»  and  in  the  year  of  oar  Lord,  1822,  at  Watford^  in 
the  liberty  of  St.  Alban%  in  the  county  of  Hertford,  the 
Hon.  and  Rev.  William  Capel,  owner  of  the  fishery 
within  a  certain  pond  or  pool  of  water,  called'  the  re- 
servoir, situate  in  the  parish  of  Aldenham,  in  the 
liberty  aforesaid,  cpmes  before  me^  Robert  Chittetbuck, 
Esq.,  one  of  the  justices  of  our  said  lord  the  king, 
assigned  to  keep  the  peace  of  our  said  lord  the  king, 
in  and  for  the  said  liberty  of  St.  Alban's,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanours,  in  the  said  liberty  committed, 
and  upon  oath  to  him  by  me  now  here  administered  on 
the  holy  Gospels  of  God,  giveth  me,  the  said  justice,  to 
understand,  and  be  informed,  that  on  Thursday,  the  16th 
day  May  instant,  at  the  parish  of  Aldenham,  in  the  liberty 
aforesaid,  Joseph  Wickes,  of  the  parish  of  BiLshy,  in  the 
county  of  Hertford^  corn-dealer,  did  attempt  to  take, 
kill,  or  destroy,  the  fish  in  a  certain  pond,  or  pool  of 
water,  called  the  reservoir,  situate  in  the  parish  of  Al- 
denham, in  the  liberty  of  St.  AlbarCs  aforesaid,  that  is 
to  say,  by  fishing  in  the  said  pond,  or  pool  of  water, 
caUed  the  reservoir,  with  a  certain  fishing  rod  and 
fishing  line,  with  intent  to  take,  kill,  or  destroy  the  fish 
preserved  therein,  without  the  consent  of  him  the  Hon. 
and  Rev.  William  Capel,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided,  he,  the  said 
WilUam  Capel,  being  then  and  there  owner  of  the 
fishery  within  the  said  pool,  or  pond  of  water,  called  the 
reservoir,  and  the  said  Joseph  Wickes,  not  then  and 
there  having  "any  just  right,  or  any  just,  reasonablCj,  or 
probable  claim,  or  cause,  to  take,  kill,  carry  away,  or 
destroy  any  of  the  fish,  or  to  attempt  to  take,  kill,  or 
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destroy  any  fish  in  the  said  pond,  or  pool  <tf  water,  called 
the  reservoir,  wherein  the  said  fish  were  attempted  toibe 
taken,  killed,  or  destroyed,  by  the  said  Joseph  Wiches  as 
aforesaid,    the  said  reservoir  not  then  being  in  any 
parish,  park,  or  paddock,  or  in  any  garden,  orchard, 
or  yard,  adjoining  or  belonging  to  any  dweUing-house, 
but  then  being  in  other  enclosed  ground,  then  and  there 
being  private  property,  in  theparish  of  jl/cieTiAam  afore- 
said, whereby  and  by  force  of  the  statute  in  that  case 
made  and  provided,  the  said  Joseph  Wickes,  hath  for- 
feited for  his  said  offence,  the  sum  of  5/.  to  the  said 
William   Capel,  the  owner  of  the  fishery  aforesaid; 
whereupon  the  said  William  Capel,  owner  of  the  fishery 
aforesaid,  prayeth  the  judgment  of  me,  the  said  justice, 
in  the  premises,  and  that  the  said  Joseph  Wickes  may 
be  forthwith  apprehended  and  brought  before  me  to 
answer  the  said  complaint ;  whereupon  afterwards,  to 
wit,  on  the  18th  day  of  May,  in  the  year  aforesaid,  he, 
the  said  Joseph  Wickes,  being,  by  virtue  of  my  warrant, 
brought  before  me,  the  justice  aforesaid,    at    WaU 
ford  aforesaid,  in  the  liberty  aforesaid,  to  answer  the 
said  complaint  contained  in  the  said  information ;  and 
having  heard  the  same  read,  and  the  said  William  Capel 
being  also  present  before  me,  and  complaining  before 
me,  against  the  said  Joseph   Wickes,  of  and  for  the 
offence  aforesaid,  and  praying  that  he  may  be  convicted 
thereof:  the  said  Joseph  Wickes  is  asked  by  me,  the 
said  justice,  if  he  can  say  any  thing  for  himself,  why 
he,  the   said  Joseph  Wickes,  should  not  be  convict- 
ed of  the  premises  above  charged  upon  him  in  form 
aforesaid :  to  which  he,  the  said  Joseph  Wickes,  does 
not  make  any  defence  against  the  charge  preferred 
against  him.     And  further,  on  the  18th  day  of  May, 
in  the  fliird  year  aforesaid,  at  Watford  aforesaid,  in  the 
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liberty  aforesaid^  Thomas  Harrisq^,  a  servant  in  the  em- 
ploy of  the  Grand  Junction  Canal  Company,  a  credible 
witness,  cometh  before  me,  the  said  justice,  in  his 
proper  person,  and  before  me,  the  said  justice,  to  wit, 
on  the  said  day  and  year  last  aforesaid,  at  Watford 
aforesaid,  in  the  liberty  aforesaid,  being  duly  sworn, 
touching  the  premises,  upon  the  holy  Gospel  of  God, 
upon  his  corporal  oath,  to  him  the  said  Thomas  Har- 
rison, then  and  there  administered  by  me,  the  said 
justice,  (I,  the  said  justice,  having  then  and  there  full 
.power  and  authority  to  administer  the  said  oath  to  the 
said  Thomas  Harrison),  deposeth,  sweareth,  and  upon 
his  oath,  aforesaid,  affirmeth  and  saith,  in  the  presence 
of  the  said  Joseph  Wickes,  that  on  the  16th  day  of  May, 
in  the  year  aforesaid,  he  saw  the  said  Joseph  Wickes, 
in  the  parish  of  Aldenham  aforesaid,  in  the  liberty  afore- 
said, attempt  to  take,  kill,  or  destroy  the  fish  in  a  cer- 
tain pond,  or  pool  of  water,  called  the  reservoir,  situate 
in  the  parish  of  Aldenham,  in  the  liberty  aforesaid,  (that 
is  to  say),  by  fishing  therein,  with  a  certain  rod  and 
Une,  with  intent  to  take,  kill,  or  destroy  the  fish  pre- 
served therein,"  and  that  the  said  pond  or  pool  of  water, 
called  the  reservoir,  was  not  then,  nor  is,  in  any  park 
or  paddock,  or  in  any  garden,  orchard,  or  yard  ad- 
joining or  belonging  to  any  dwelling-house,  but  then 
was,  and  is,  in  other  enclosed  ground,  then  and  there 
being  private  property,  in  the  parish  of  Aldenham, 
aforesaid ;  and  that  the  said  William  Capel  then  and 
there  was,  and  is,  the  true  and  lawful  owner  of  the 
fishery  in  the  whole  of  the  said  pond,  or  pool  of 
wtiter,  called  the  reservoir*  And  thereupon  he,  the 
said  Joseph  Wickes,  having  heard  the  said  evidence  so 
given  against  him  as  aforesaid,  is  asked  by  me,  the  said 
justice,  if  he  has  any  thing  to  say  or  prove  in  answer  to 


541 

1826. 


Wickes 

V. 

Clutter- 
buck. 


542 


16S6. 


WiC&ES 
V, 

Clutter- 
buck. 


OASES    IN    THE    KIKg's    BENCH, 

such  evidence,  or  to  shew  why  he  should  not  be  convicied 
of  the  offence  above  charged  upon  him,  in  form  ^re*' 
said.  In  r^ly  to  which  question,  he,  the  said  Joseph 
Wkkes,  made  use  of  these  words:  "I  shall  not  say 
any  thing  until  I  have  seen  my  attorney/'  And  because 
the  said  Joseph  Wickes  doth  not,  nor  can  say  or  prove 
any  thing  in  his  own  defence,  tou^ching  or  concerning 
the  offence  so  charged  upon  him  as  aforesaid,  or  shew 
vrby  he  should  not  be  convicted  of  the  some  offence ; 
and  inasmuch  as  the  said  Joseph  Wickes  has  not  proved, 
or  offered  any  evidence  to  prove,  nor  hath  alleged  that  he 
had  the  authority  or  consent  of  the  said  William  Capel, 
or  of  any  owner  of  the  said  fishery,  to  take,  kill,  cafry 
away,  or  destroy,  or  to  attempt  to  take,  kill,  or  destroy 
any  fish  in  the  fishery  aforesaid,  or  any  just  right,  or  any 
just,  reasonable,  or  probable  claim  or  cause,  or  any 
right  or  claim  whatsoever  so  to  do.  Therefore  it  is,  on 
the  18th  day  of  May,  in  the  3d  year  of  our  saverdgn 
bMfd  the  king  aforesaid,  at  Watford  aforesaid,  in  the 
Kberty  aforesaid,  by  me,  the  Said  justice,  adjudging 
upon  the  testimony  of  the  said  Thomas  Harrison,  a 
credible  witness  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  case  made  and  proyided,  that  he, 
the  said  Joseph  Wickes,  is  guilty  of  the  <^ence  so 
charged  upon  him  as  aforesaid ;  and  that  he,  the  said 
Joseph  Wickes,  be,  and  is  hereby,  by  me,  the  said  Jus- 
tice, ccmvicted  of  the  offence  aforesaid,  according  to  the 
statute  aforesaid.  And  I,  the  said  justice,  do  avirard 
and  adjudge  tor  such  offence,  that  he,  the  said  Joseph 
Wu^s,  hath  forfeited  the  sum  of  6/.  to  the  said  WiUiam 
Capel,  the  owner  of  the  fishery  of  the  said  pond,  or  pod 
of  water,  called  the  reservoir,  situate  in  the  pariah  of 
Aldenham,  in  the  liberty  aforesaid,  to  be  paid  as  the 
statute  aforesaid  doth  direct.     Given  under  my  hand 
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and^eiil  at  Watford  B&>te^id,  in  the  liberty  aforesaid, 
oQ'tk^  18th  day  of  May,  in  the  year  of  our  Lord,  1822. 

'*  Robert  CiiUTTEBBUcx/' 

The  plaintiff  was  accordingly  confined  in  St.  AlharCs 
gaol  for  seven  days,  and  brought  thid  action  for  false 
imprisonment,  on  the  grounds  that  he  had  not  been 
guilty  of  an  offence,  within  the  statute  5  Geo.  3 ;  and 
that  the  warrant  of  commitment  and  conviction  were 
bad  on  the  face  of  them,  as  the  former  did  not  state  the 
reservoir  was  in  enclosed  ground,  and  that  it  did  not 
appear  in  the  conviction,  that  any  inquiry  was  made 
before  the  defendant,  whether  the  pond  or  reservoir 
was  private  property.  For  the  defendant,  it  was  sub- 
mitted, that  the  conviction  was  conclusive,  as  it  stated 
the  reservoir  to  be  in  enclosed  ground,  which  was  suffi-^ 
cient  to  bring  it  within  the  statute ;  and  the  case  of 
Brittain  v.  Kinnaird(a),  was  relied  on.  The  learned 
Baron  was  of  opinion  that  the  conviction  did  not  bring 
the  offence  within  the  third  section  of  the  statute,  and 
that  the  reservoir  could  not  be  considered  as  enclosed 
ground,  which  must  be  confined  to  private  property, 
as  a  pond  or  pool.  The  jury  accordingly  found  a  ver* 
diet  for  the  plaintiff,  damages  35/. 
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Mr.  Sergeant  Teuldy,  in  the  last  Michaelmas  term, 
obtained  a  rule  nisi,  to  set  it  aside,  on  the  ground,  that 
whether  the  reservoir  was  in  enclosed  ground  or  not,  the 
conviction  was  conclusive  on  the  face  of  it,  and  by 
which  the  plaintiff  must  be  bound ;  and  more  particu- 
larly so,  as  the  defendant  acted  within  the  scope  of  his 
jurisdiction;  and  consequentiy,  that  this  action  could 
not  be  maintained. 

Mr.  Serjeants  Vaughan  and  Lawes  now  shewed  cause, 

(o)  4  Bayly  Mooi^,  50. 
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and  submitted,  that  the  verdict  could  not  be  disturbed 
either  by  law  or  fact,  and  that  the  damages  were  ex- 
tremely moderate.  The  defendant  had  been  guilty  of 
two  distinct  acts  of  trespass;  the  first  in  causing  the 
plaintiff  to  be  apprehended  under  the  warrant  of,  and 
the  second  for  causing  him  to  be  imprisoned  und^  the 
warrant  of,  commitment ;  and  although  the  conviction 
may  be  an  answer  to  the  one,^  it  can  form  no  good 
ground  of  defence  to  the  other:  the  plaintiff  had  no 
previous  notice  that  he  was  a  trespasser,  and  if  the 
were  so,  the  owner  of  the  reservoir  should  have  brought 
his  action,  instead  of  applying  to  the  defendant  to  grant 
his  warrant  for  his  apprehension.  The  nature  of  the 
offence  for  which  the  plaintiff  was  sought  to  be  ap- 
prehended, should  have  been  expressed  on  the  face  of 
that  instrument;  and  the  warrant  of  commitment 
should  have  stated  the  charge  which  the  plaintiff  was 
called  on  to  answer.  In  Hawkins^  Pleas  of  the  Crown, 
vol.  2,  c.  13,  s.  11,  it  is  said,  that  it  seems  to  be 
holden  in  Boucher^s  case  (a),  that  where  an  officer 
arrests  a  man  by  force  of  a  warrant  from  a  magistrate 
pro  certis  causis  without  shewing  any  cause  in  parti- 
cular, he  cannot  justify  himself  in  an  action  brought 
against  him  for  such  arrest,  ^thout  setting  forth  the 
particular  cause  in  his  plea;  since,  if  there  were  no 
good  cause  to  justify  the  granting  of  the  warrant,  the 
magistrate  ought  to  answer  for  it,  not  the  officer.  If  a 
party  be  convicted  of  an  offence,  and  the  magistrate 
afterwards  causes  another  to  be  inserted  in  the  con- 
viction, he  cannot  protect  himself  by  an  ex  post  facto 
discovery.  At  all  events,  it  must  preserve  the  conmiit- 
iXient  in  terms,  and  be  in  strict  conformity  with  it.  In 
Rogers  v.  Jones,  clerk,  (not  yet  reported),  which  was 
tried  at  the  last  summer  assizes,  at  Hertford,  before 
Mr.  Justice  Park,  and  was  an  action  of  trespass  and 

(a)  Cro.  Jac»  81. 
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false  imprisonment,  against  a  magistrate,  who  pleaded 
not  guilty ;  and  it  appeared  that  he  had  committed  the 
plaintiff  for  cutting  down  trees  without  the  consent  of 
the  owner;  and  the  plaintiff  proved  a  commitment 
signed  by  the  defendant,  and  delivered  to  the  constable, 
which  recited  a  wrong  statute,  and  the  conviction  was 
afterwards  returned  to  the  quarter  sessions ;  the  learned 
judge  was  of  opinion  that  the  conviction  was  not  of 
itself  a  sufficient  justification  to  the  defendant,  inasmuch 
as  the  plaintiff  was  taken  into  custody  under  an  impro- 
per commitment ;  and  on  a  motion  for  a  new  trial,  in 
the  last  Michaelmas  term,  the  case  of  Gray  v.  Cook- 
son  {a),  was  rehed  on,  to  shew,  that  if  a  ccmviction  be 
good  on  the  face  of  it,  it  would  justify  the  convicting 
magistrate  at  the  trial,  under  the  general  issue,  in  an 
action  for  false  imprisonment ;  yet  the  Court  held,  that 
the  magistrate  was  bound  by  the  erroneous  commitment, 
which  was  not  cured  by  the  conviction  :  and  here  the 
vrarrant  of  committal  is  clearly  bad,  as  it  did  not  state 
that  the  reservoir  was  in  enclosed  ground  ;  although  in 
Brittain  v.  Kinnaird^b),  it  was  decided,  that  a  party 
is  estopped  from  disputing  a  fact>  if  a  justice  of  peace 
has  jurisdiction,  if  no  defect  is  apparent  on  the  face  of 
the  conviction ;  yet  that  instrument  must  pursue  the 
terms  of  the  warrant  of  commitment,  or  the  plaintiff 
might  be  charged  with  an  offence  which  he  was  not 
bound  by  law  to  answer.  The  statute  5  Geo,  3,  applies 
to  locality  only,  and  to  constitute  m-  offence  within  it,  the 
attempt  to  fish  must  be  in  enclosed  ground,  and  in 
private  property.  So  there  must  be  a  breaking  and  en^ 
tering  of  such  ground,  to  render  a  party  a  trespasser. 
But  here  the  plaintiff  was  standing  in  the  highway,  and 
in  Lisle  v.  Brown  (c),  it  was  expressly  decided,  that  a 

(a)  16  East,  13.  (6)  4  Bayly  Moore,  50. 

(c)  1  Marsh.  127 ;   S.  C.  5  Taunt.  440. 
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stream  of  nvater  running  by  the  side  of  a  jitce  of 
ground,  which  is  enclosed  on  every  side  except  that 
on  which  it  is  bounded  by  the  water,  is  not  a  Btream  in 
enclosed  ground,  within  the  meaning  of  the  statute^  so 
as  to  subject  a  person  fishing  therein,  to  the  penalty 
inflicted  by  that  act.  Although  a  warrant  may  be  in 
general  terms,  yet  in  cases  of  misdemeanour,  it  should 
state  the  nature  of  the  offence,  and  here  the  wanrapt  of 
commitment  to,  set  out  the  offence,  by  taking,  or  attempt- 
ing to  take,  fish,  which  in  point  of  fact,  is  no  offence,  as 
it  is  not  stated  that  the  plaintiff  was  fishing  in  enclose 
ground.  In  Hawkins*  Pleas  of  the  Crown,  vol.  2,  c.  13, 
s.  10,  it  is  laid  down,  that  it  is  clear  that  a  constable 
cannot  justify  any  arrest,  by  force  of  a  warrant  from  a 
justice  of  the  peace,  which  expressly  appears  cm  the 
face  of  it  to  be  for  an  offence  whereof  a  justice  of  peace 
hath  no  jurisdiction  ;  and  again,  vol.  2,  c.  16,  s.  16,  it  is 
said,  that  a  committal  ought  to  set  forth  the  crime  alleged 
against  the  party,  with  convenient  certainty,  otherwise 
the  officer  is  not  punishable^  by  means  of  ^uch  mitti- 
mus, for  suffering  the  party  to  escape ;  if  when  a  con- 
viction is  given  in  evidence,  it  is  to  have  the  effect  of 
protecting  a  justice  of  peace,  at  all  events,  it  will  ope- 
rate as  an  estoppel  to  any  imperfections  or  informalities 
in  the  warrants  of  apprehension  and  committal;  al- 
though if  the  party  committed  had  applied  for  a  habeas 
corpus,  he  must  have  been  discharged  out  of  custody, 
and  the  gaoler  was  not  bound  to  detain  him  under  an 
insufficient  warrant.  In  Rex  v.  Cordon  (a),  the  Court 
thought  that  a  tight  hand  ought  to  be  holden  over  sum- 
mary convictions ;  and  that  they  ought  to  be  kept  to  a 
proper  degree  of  strictness,  and  not  to  be  made  arbi- 

(a)  4  Burr.  2281.    See  Faykyon  Corwictions,  2d.  edit,  by  Dowling, 

pt.  ii.,  c.jl. 
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trarily;  tnd  without  authority.    If  the  conviction  be        i826. 
bad  on  the  face  of  it,  it  is  quite  clear,  that  it  cannot 
be  supported,  according  to  the  late  decision  of  this 
Court  in  C/ociJ   v.  Turfery  (a).    Here  the  words  in 
the  statute  are  in  the  alternative;  and  in  the  conviction 
it  is  not  stated  that  the  plaintiff  was  fishing  in  a  pond^ 
or  pool ;  nor  does  it  appear  to  whom  it  actually  be- 
longed^ or  whose  private  property  it  was.     Mr.  Capel 
does  not  appear  to  have  had  any  interest  in  the  soil, 
but,  on  the  contrary,  it  was  proved  that  he  merely  rented 
the  exclusive  privilege  of  fishing.    Besides^  it  might  be 
a  free  or  several  fishery ;  and  it  is  described  in  the  con- 
viction generally  as  being  the  fishery  of  Mr.  Capel. 
At  all  events,  it  should  have  been  specifically  stated  who 
the  owner  of  the  lands  was,  or  on  whose  property  the 
reservoir  was  situated,  for  private  property  can  only 
refer  to  enclosed  ground.     Here,  too,  it  must  be  ob- 
served, that  the  imprisonment  took  place  previously  to 
the  conviction  being  drawn  up  and  returned  to  the 
sessions ;   it  was,  therefore,  not  only  begun,  but  con- 
tinued without  any  legal  authority ;  and  the  warrants 
of  apprehension  and  committal  are  conclusive  evidence 
of  the  acts  of  the  defendant.    The  conviction,  therefore, 
does  not  operate  as  an  estoppel  for  every  purpose,  and 
cannot  cure  the  defect  in  the  original  warrant,  under 
which  the  plaintiff  was  committed,  and  which  must  be 
taken  per  se,  and  independently  of  the  conviction.   This 
being  a  mere  misdemeanour,  the  nature  of  the  offence 
should  have  been  fully  specified  in  the  warrant;  but 
the  statement  there  only  amounts  to  a  civil  trespass 
for  attempting  to  take  the  fish  of  another.    Both  war- 
rants are  open  to  the  same  objection,  as  in  neither  is 

(fl)  2  Bing.  318. 
VOL.   III.  2  P 
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the  offence  stated  to  have  been  committed  in  enclosed 
ground,  or  as  falling  within  the  provisions  of  the  sta- 
tute, or  that  it  did  not  amount  to  felony  within  the 
first  section  of  the  act.     In  Hilly,  Bateman,  (a)  which 
was  an  action  of  false  imprisonment,  against  a  magis- 
trate, for  having  convicted  the  plaintiff  for  destroying 
game,  it  was  held,  that  in  actions  of  that  nature,  the 
justices  are  obliged  to  shew  the  regularity  of  their  con- 
victions, and  that  the  informations,  8cc.,  upon  which 
their  convictions  are  grounded,  must  be  produced  and' 
proved  in  court ;   and  in  Rex  v.  Daman  (ft),  a  con- 
viction founded  on  this  statute  was  quashed,  as  the  in- 
formation and  the  evidence  did  not  allege  or  prove 
that  the  proceeding  was  at  the  instance  of  the  owner  of 
the  fishery.     Morgan  v.  Hughes  (c),  is  conclusive  to 
shew  that  a  warrant  per  se,  will  not  justify  a  magistrate 
in  committing  a  par^y,  and  that  a  commitment  by  him 
without  any  information,  is  a  nulUty ;  and  if  a  conviction 
is  of  itself  conclusive,  and  to  operate  as  an  estoppel,  it 
will  be  replete  with  mischief,  as  a  magistrate  may  insert 
an  information  or  summons  in  it,  although  none  has, 
in  fact,  been  taken  or  granted.     In  Massey  v.  Johnson 
(d),  the  first  warrant  was  clearly  bad,  but  the  Statute 
of  Limitations  was  an  answer  to  it ;  and  in  Hall.  v.  Dra- 
cow  (e),  where  there  was  a  seizure  of  spirituous  liquors, 
under  the  excise  laws,  the  case  was  not  confined  to  the 
conviction  alone,  which  only  formed  part  of  the  evi- 
dence.   So  here,  as  the  warrant  of  apprehension  and 
commitment  were  both  bad,  they  could  not  be  cured  by 
the  conviction ;  and  more  particularly  so,  as  the  plaintiff 
was  apprehended  and  imprisoned  before  the  conviction 
was  drawn  up. 

(a)  1  Str.  700.  (6)  2  Barn.  &  Aid.  378.  (c)  2  T.  R.  225. 

(d)  12  East,  07.        (e)  Sir  W.  Bl.  1289, 1332. 
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Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  Cross,  in  sup- 
port of  the  rule,  premised  that  this  was*  a  question  of 
xonfiiderable  importance,  not  only  as  far  as  regarded  the 
magistrates  of  the  country,  but  the  community  at  large ; 
and  that  every  intendment  must  be  made  in  favour  of 
the  former,  when  they  acted  in  their  magisterial  capa- 
city. There  can  be  no  question  but  that  the  defendant 
was  fully  justified  in  issuing  his  warrants  for  the  appre- 
hension and  commitment  of  the  plaintiff^  although  he 
has  alleged  in  the  declaration,  that  he  was  imprisoned 
without  any  reasonable  or  probable  cause ;  but  the  con- 
viction is  the  only  instrument  by  which  the  defendant 
can  be  bound  or  rendered  answerable  to  the  plaintiff, 
and  the  constable  or  officer,  who  executed  the  war- 
rant, can  alone  be  answerable ;  and  if  the  action  had 
been  brought  against  him,  he  must  have  justified  under 
it.  In  Hawkins'  PL  C.  vol.  2,  c.  13,  s.  26,  it  was  said, 
that  if  a  warrant  be  for  the  peace  or  good  behaviour,  it 
is  advisable  to  set  forth  the  special  cause  upon  which  it 
is  granted ;  but  if  it  be  for  treason  or  felony,  or  other 
offence  of  an  enormous  nature,  it  is  said  that  it  is  not 
necessary  to  set  it  forth :  and  it  seems  to  be  rather 
discretionary  than  necessary  to  set  it  forth  in  any  case* 
Here  the  commitment  was  under  the  statute,  and  the 
plaintiff  was  detained  in  custody  for  refusing  to  comply 
with  its  provisions,  and  the  conviction  alone  is  sufficient 
to  justify  the  defendant  in  this  action,  without  the  pro- 
duction or  assistance  of  the  former  warrants.  The  sta^ 
tutes  21  Jac.  1,  c.  12,  and  24  Geo.  2,  c.  44,  must  be 
taken  in  pari  materia  as  to  magistrates  being  allowed 
to  plead  the  general  issue,  and  give  the  special  matter 
in  evidence  under  it;  and  the  latter  requires  the  ma- 
gistrate to  be  joined  for  the  protection  of  the  officer, 
when  acting  in  obedience  to  the  warrant,  for  being 
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answerable  on  account  of  any  defect  or  jurisdictioD  of 
snch  magistrate.  Even  if  the  warrant  were  perfect,  it 
would  afford  no  ground  of  justification  to  the  jutice 
who  granted  it,  and  he  would  not  be  bound  to  produce 
it  in  an  action  of  this  description.  In  Rogers  v.  Janes, 
the  warrant  recited  a  different  statute  from  that  under 
which  the  party  was  committed ;  but  here  the  nature  of 
the  offence  is  recited,  and  is  equivalent  to  a  judgment. 
The  warrant  of  commitment  must  be  taken  to  be 
founded  on  the  conviction,  and  when  that  was  givien  in 
evidence,  it  was  conclusive  of  all  the  facts  stated  in  it, 
and  could  alone  be  looked  at.  If  a  party  is  indicted 
for  murder,  it  is  necessary  to  state  that  he,  with  malice 
aforethought,  did  make  an  assault,  &c. ;  but  the  war- 
rant of  commitment  need  only  state  that  he  had  been 
guilty  of  murder,  without  setting  forth  the  nature  of  the 
odence  with  all  the  formalities  required  in  the  in- 
dictment. Here  the  commitment  was  for  the  same 
offence  for  which  the  plaintiff  was  convicted,  and  any 
conviction  reciting  the  sentence  is  sufficient,  if  it  recites 
the  subject  matter  of  the  sentence,  without  referrmg  to 
all  the  material  facts  or  nature  of  the  offence.  The 
case  of  Briitain  v.  Kinnaird  is  decisive  to  shew  that  the 
defendant  had  jurisdiction.  There  the  defendant  found, 
that  a  vessel  of  a  certain  description  was  a  boat ;  if  it 
were  not  so,  he  would  have  had  no  jurisdiction  to 
convict ;  and  yet  it  was  held  that  the  owner  could  not 
be  let  into  evidence  to  shew  that  she  was  not  a  boat 
within  the  meaning  of  the  statute  under  which  he  was 
convicted.  So  here,  whether  the  plaintiff  had  been 
guilty  of  an  offence  within  the  meaning  of  the  statute 
5  Geo.  3>  was  a  question  for  the  defendant  alone ;  and 
it  must  be  taken  that  he  ascertained  whether  he  had 
been  fishing  in  enclosed  ground  or  not  before  he  had 
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drawn  up  the  coaviction ;  and  as  it  is  there  i^tated  in  the 
affirmative,  it  is  a  complete  answer  to  the  plaintiff's  right 
to  recover.  It  was  the  duty  of  the  defendant  to  take  the 
information  or  complaint  made  to  him,  which  need  not 
have  been  in  writing,  nor  was  he  bound  to  record  it, 
but  he  might  thereupon  issue  his  warrant,  and  direct 
tiie  plaintiff  to  be  brought  before  him,  and  although 
there  may  be  a  clerical  error  in  the  warrant  of  commit- 
ment, yet  the  conviction  stands,  as  a  res  judicata,  by 
which  the  locus  in  quo  has  been  adjudged  to  be  in  en- 
closed ground  and  private  property.  In  Massey  v. 
Johnson,  it  was  determined  that  a  conviction  was  con- 
clusive, and  might  be  drawn  up  at  any  time,  and  that  it 
was  sufficient  to  recite  the  information  therein,  without 
producing  it.  So  here,  the  conviction  contains  a  suffi- 
cient statement  of  the  offence  to  bring  it  within  the 
statute ;  and  in  Gray  v.  Cookson  (a).  Lord  EHenbo- 
rough  said,  **  when  the  conviction  is  produced  at  the 
trial,  as  of  the  date  when  it  took  place,  it  would  so  ap- 
pear, and  it  still  comes  to  the  same  question,  whether  the 
Court,  in  a  collateral  enquiry,  will  look  out  of  the  record 
of  conviction  for  the  time  when  it  took  place,  but  I  think 
that  we  ought  to  give  credit  to  it;"  and  he  concluded  by 
observing,  *'  that  he  had  always  considered,  that  if  a  con- 
viction were  produced  at  the  trial,  which  would  justify 
the  imprisonment,  that  it  was  sufficient,''  and  as  here  the 
conviction  was  good  on  the  face  of  it,  it  was  conclusive 
as  against  the  plaintiff,  and  a  complete  answer  to  the 
present  action. 
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concerns  so  honourable  and  respectable  a  body  as  the 
magistrates  of  this  country,  is  of  itself  sufficient  to  ren- 
der it  important.  Although  they  may  not  have  all  the 
acquirements  to  be  obtained  from  legal  study,  it  must 
still  be  considered  that  they  act  for  the  love  of  their 
country  ;  the  laws  of  which  must  be  respected,  as  well 
as  the  magistrates  who  exercise  them.  Suma  ratio  et 
sapienta  boni  cicus  ut  omnus  dignitate  eadem  contusera. 
Justices  of  the  peace  are  sufficiently  protected  by  the 
law,  unless  they  act  from  wrong  or  improper  motives ; 
but  every  intendment  must  be  made  in  their  favour,  and 
if  they  err,  they  may  tender  amends  to  the  party  injured, 
so  as  to  bar  him  from  any  right  of  action  he  might  other- 
wise have.  A  magistrate  cannot  be  presumed  to  have 
acted  from  improper  motives,  nor  can  it  be  inferred,  that 
he  was  wrong  ab  initio ;  by  making  such  tender,  he  merely 
admits  that  he  was  liable  to  err,  and  that  he  was  willing 
to  make  reparation  to  the  party  injured.  It  has  been 
said,  that  this  is  a  technical  objection  only,  but  it  is  far 
from  it,  and  as  the  plaintiff  has  obtained  a  verdict  for 
36/.,  it  might  afford  ground  for  alarm,  if  it  were  not  so. 
It  is  Unnecessary  to  go  into  the  requisites  of  the  infor- 
mation, or  any  of  the  proceedings  which  took  place  pre- 
viously to  the  warrant  of  commitment;  for  if  that  be 
defective  in  itself,  it  gets  rid  of  the  argument,  that  the 
objection  is  technical  only.  If  the  plaintiff  had  wilfully 
trespassed  on  the  land  of  the  owner  of  the  fishery,  and 
was  fully  aware  of  the  consequences  that  might  follow, 
it  would  be  a  different  question ;  but  he  Was  imprisoned 
for  seven  days,  and  there  is  no  ground  stated  on  the 
wiirrant  of  commitment  to  authorise  such  an  imprison- 
ment. Although  he  has  not  actually  suffered  to  the 
amount  of  35/.,  yet  it  must  be  considered,  that  he  not 
only  underwent  confinement,  but  that  he  must  after- 
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wardB  Buffer  pain  of  mind  from  the  recognition  of  his 
imprisonment;  and  therefore  the  verdict  does  not  appear 
to  be  uQreasonable,  or  the  damages  too  large.  It  must 
be  recollected  that  this  was  a  proceeding  on  the  statute 
5  Geo*  3,  c.  14.  Previously  to  that  statute,  the  pro- 
perly in  a  fishery  was  so  connected  with  the  freehold, 
that  an  invader  of  its  profits  was  only  liable  to  a  civil 
action,  in  which  the  party  complaining  had  a  right  to 
recover  damages,  according  to  the  extent  of  the  injury 
or  wrong  done  him.  The  legislature,  in  passing  that 
act,  looked  rather  to  the  invasion  of  property,  than  the 
value  of  the  fish.  Fish  found  in  a  pond  or  stream  in  a 
park,  are  of  no  greater  value  than  those  which  may  be 
found  in  a  place  of  like  description  on  a  common ;  and 
yet,  if  a  person  be  found  guilty  of  taking  them  in  the 
one,  he  is  liable  to  tran^ortation;  in  the  other,  to  a  civil 
action  only.  ^The  first  section  of  the  statute  enacts,  that 
in  case  any  person  shall  thereafter  enter  any  park  or 
paddock,  fenced  in  and  enclosed,  or  into  any  garden, 
&c.,  in  or  through  which  any  river  or  stream  of  water 
shall  run  or  be,  or  whefein  shall  be  any  river,  stream, 
pond,  pool,  moat,  stew,  or  other  water,  without  the  con- 
sent of  the  owner  or  owners  thereof,  or  shall -be  aiding 
or  assisting  in  the  stealing,  taking,  killing,  or  destroying 
any  fish,  or  shall  receive  or  buy  any  such  fish,  knowing 
the  same  to  be  so  stolen  or  taken,  and  being  thereof 
indicted  within  six  calendar  months  next  after  such 
offence  sfaaJl  have  been  cojnmitted,  before  any  judge  or 
justices  of  gaol  delivery,  for  the  county  wherein  such 
park,  paddock,  or  garden,  8cc.,  shall  be,  and  shall  on 
indictment,  be  by  verdict  or  confession,  convicted  of  any 
suchofience  as  aforesaid,  the  person  so  convicted  shall  be 
transported  for  seven  years :  and  the  third  section  con- 
tains a  provision,  as  to  persons  taking  or  destroying  fish 
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in  any  river  or  stream,  pond>  pool,  or  other  water,  not 
being  in  any  park,  paddock,  or  garden,  but  in  any  other 
enclosed  ground,  which  should  be  private  property,  in 
which  case,  any  person  being  lawfully  convicted,  should 
forfeit  the  penalty  of  51.  to  the  owner  of  the  fishery, 
which  sum  must  either  be  paid  down  on  conviction,  or 
the  magistrate  convicting  may  order  the  party  to  be 
committed  to  the  house  of  correction  for  any  time  not 
exceeding  six  months.     This  being  a  penal  statute, 
requires  a  strict  construction ;  and  the  magistrate  has  in 
this  case  sought  to  defend  himself,  on  the  ground  that 
the  conviction  has  stated  the  offence  to  have  been  com- 
mitted in  enclosed  ground,  whilst  in  the  warrant  of  com- 
mitment, that  statement  is  altogether  omitted ;  and  it 
does  not  appear  whether  the  plaintiff  was  fishing  in  a 
stream  or  pond,  in  enclosed  ground  or  not,  but  merely 
that  the  plaintiff  was  fishing  in  a  pond,  or  pool  of 
water,  the  right  of  fishing  therein  being  private  property. 
If  such  pond  had  been  on  a  common,  or  contiguous  to 
the  sea  shore,  it  might  have  been  equally  private  pro- 
perty ;  and  there  can  be  no  doubt,  but  that  the  plaintiff 
might  have  fished  there  with  a  rod  and  line,  without 
being  subject  to  a  conviction.     He  was  imprisoned  for 
seven  days,  and  not  for  poaching,  for  it  appears  that  he 
was  merely  angling  with  a  rod  and  line,  for  his  own 
amusement,  and  was  standing  on  the  highway  at  the 
time.     With  respect  to  the  warrant  of  commitment,  it 
cannot  be  supported  by  authority ;  indeed,  the  contrary 
appears  from  Hawkihsl  Treaiise  on  the  Pleas  of  the 
Crown,  book  2,  c.  16,  s.  16,  where  that  learned  author 
in  treating  as  to  what  ought  to  be  the  form  of  a  com- 
mitment, states  that  it  ought  to  set  forth  the  crime 
alleged  against  the  party  with  convenient  certainty, 
otherwise  the  officer  is  not  punishable  for  suffering  the 
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party  to  escape ;  and  that  the  Courts  by  whom  he  is 
removed  by  habeas  corpus^  ought  to  discharge  or  bail 
him ;  and  that  this  doth  not  only  hold  where  no  cause 
at  all  is  expressed  in  the  commitment,  but  also,  where 
it  is  so  loosely  set  forth,  that  the  Court  cannot  adjudge 
whether  it  were  a  reasonable  ground  of  imprisonment. 
Here,  for  any  thing  that  appears  in  the  warrant  of  com- 
mitment, the  plaintiff  had  only  been  guilty  of  an  of- 
fence, for  which  the  owner  of  the  fishery  might  have 
had  a  remedy  by  action  ;  it  is  therefore  clear,  that  it  is 
bad  upon  the  face  of  it :  Lord  Cokeys  2d  Institute  (a)  is  a 
still  higher  authority  in  support  of  this  principle ;  it  is 
there  laid  down,  that,  ^'  the  cause  must  be  contained 
in  the  warrant,  as  for  treason,  felony,  &c.,  or  for  sus- 
picion of  treason,  felony,  &c. ;  otherwise  if  the  mitti- 
mus contained  no  cause  at  all,  if  the  prisoner  escape,  it 
is  no  offence  at  all ;  whereas,  if  the  mittimus  contained 
the  cause,  the  escape  were  treason  or  felony,  though  he 
were  not  guilty  of  the  offence ;  and  therefore,  for  the 
king's  benefit,  and  that  the  prisoner  may  be  more  safely 
kept,  the  mittimus  ought  to  contain  the  cause.''  If 
therefore,  the  warrant  of  commitment  in  this  case,  can 
be  deemed  to  be  operative,  it  would  tend  to  manifest 
mischief,  and  it  would  place  the  officer  executing  it  in 
a  state  of  jeopardy,  as  to  the  consequence  of  taking  a 
party  into  custody  under  it.  Indeed  it  might  go  so  far 
as  to  affect  human  life,  as  he  would  not  bd  at  all  war- 
ranted in  executing  it.  It  has  been  said,  however,  that 
although  the  warrant  might  be  bad  on  the  face  of  it, 
and  that  the  officer  might  not  be  justified  in  acting  un- 
der it,  still  that  it  would  not  entitle  the  plaintiff  to 
maintain  the  present  action  against  the  defendant,  as  a 
magistrate.     But  that  is  contrary  to  law  and  public 

(«)  Page  52' 
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policy,  for  by  the  statute  24  Geo.  2,  c.  44,  which  was 
pass^  for  the  protection  of  dfficei^  acting  in  obedience 
to  the  warrant  of  a  magistrate,  it  was  enacted  bjr  the  6th 
section,  that  no  action  should  be  brought  against  any 
constable,  or  oth^  officer,  for  any  thing  done  in  obedi- 
ence to  any  warrant  of  any  justice  of  the  peace,  until 
demand  had  been  made  according  to  the  formalities  re- 
quired by  that  statute ;  and  that  if  after  any  such  de- 
mandy  any  action  should  be  brought  against  any  such 
constable^  &c.,  without  making  the  justice,  who  signed 
or  sealed  the  warrant,  a  defendant  on  the  production 
and  proof  of  the  warrant  at  the  trial,  the  jury  shall 
give  their  verdict  for  the  defendant,  notwithstanding 
any  defect  of  jurisdiction  in  such  justice ;  and  th»t  if 
such  action  should  be  brought  jmntly  against  such  jus- 
tice, and  also  against  such  constable,  &c.,  theaa,  on  the 
proof  of  such  warrant,  the  jury  should  find  for  such 
constable,  8cc.  Here,  however,  the  assistance  of  the 
legislature  is  not  required,  for  in  trespass  there  can  be 
no  accessories,  but  all  the  parties  are  to  be  considered 
as  principals ;  and  the  defendant  has  been  the  primfiry 
cause  of,  and  the  main  contributor  to,  the  act  com- 
plained of,  by  directing  the  plaintiff  to  be  apprehended 
and  committed  in  the  first  instance,  and  the  case  of 
— —  V.  Boucher  {a),  is  an  authority  to  shew  that  an 
action  of  trespass,  for  false  imprisonment,  is  maintain- 
able against  a  justice  of  the  peace  in  a  case  of  this  de- 
scription;  there,  the  defendant  justified  that  the  mayor 
of  London,  being  justice  of  the  peace  within  that  city, 
commanded  the  defendant,  being  sergeant  at  mace,  to 
imprison  the  plaintiff;  and  Montague  the  then  recorder 
defended  the  officer ;  but  all  the  Court  held,  that  al- 
though the  mayor  or  magistrate  might  send  for  a  party 

(a)  Cro.  Jac.  81. 
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to  examine  him,  and  was  not  bound  to  shew  the  cause 
in  his  warrant,  nor  was  the  officer  to  know  the  cause, 
as  it  might  be  for  treason  or  felony,  which,  if  discovered, 
the  party  might  thereby  escape,  and  the  examination 
not  made,  and  justice  be  thereby  defeated,  yet  that 
when  the  party  was  come  before  the  mayor,  and  com- 
mitted to  prison,  then  the  cause  was  discov^ed ;  and 
when  a  party  is  impleaded  in  an  action,  he  ought  to 
shew  the  cause,  otherwise  the  plea  is  not  good.  So 
here,  the  defendant  caused  the  jdaintiiF  to  be  i^ipre- 
faended  and  brought  before  him  in  the  first  instance, 
and  afterwards  caused  him  to  be  imprisoned  under  a 
warrant  of  commitment,  which  did  not  disclose  the  na- 
ture of  the  offence  of  which  he  had  been  guilty,  so 
as  to  bring  him  within  the  terms  of  the  statute. 
The  cases  of  Rogers  v.  Jones,  and  Brittain  v.  Kinnaird, 
are  mainly  distinguishable  from  the  present,  as  here  the 
question  turns  on  the  form  of  the  warrant  of  commit- 
ment. In  the  latter  case  the  conviction  was  conclusive 
on  the  face  of  it,  as  to  the  facts  therein  stated ;  but 
here  the  warrant  of  commitment  was  produced  at  the 
trial,  from  which  it  appeared  that  there  was  no  founda- 
tion stated  for  the  plaintiff's  committal,  or  that  he  had 
been  guilty  of  any  offence  to  render  him  liable  to  impri- 
sonment. If  the  conviction  had  pursued  the  terms  of 
the  commitment,  it  would  have  been  clearly  bad,  fcut 
they  were  altogether  different,  and  there  might,  for  any- 
thing that  appears  to  the  contrary,  have  been  two  con- 
victions for  distinct  offences ;  and  although  the  convic- 
tion may  be  good,  yet  it  will  not  have  the  effect  of  sup- 
porting a  bad  commitment.  Where  a  magistrate  has 
jurisdiction,  all  the  proceedings  taken  before  him  should 
be  pointed  out,  and  if  he  has  been  guilty  of  any  irregu- 
larity or  informality  he  ought  to  suffer  for  it :  and  more 
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especially  so,  as  he  must  be  taken  to  be  competent 
to  discharge  the  duties  of  the  office  he  has  undertaken 
to  perform,  and  more  particularly  so,  as  he  has  a  sum- 
mary jurisdiction  given  him  by  the  policy  of  the  law ; 
end  all  the  proceedings  before  him  should  be  accord- 
ing to  the  due  course  of  law.     Here  the  defendant 
was  the  causa  causam,  by  issuing  the  warrants  of  ap- 
prehension and  commitment,  and  the  latter  does  not 
even  state  that  the  plaintiff  had  been  guilty  of  a  mis- 
demeanour ;  and  no  reason  can  be  assigned  why  the 
nature  of  the  offence  should  not  have  been  pointed  out, 
as^  required  by  the  statute.     Although,  in  the  case  of  a 
common  assault,  an  oral  information  may  be  taken,  yet 
here  it  was  incumbent  on  the  defendant  to  call  the 
plaintiff  before  him,  and  take  the  information  in  writing, 
so  that  it  might  be  acted  on  as  in  a  court  of  law ;  and 
as  the  warrant  of  commitment  omits  the  nature  of  the 
offence  altogether^  it  appears  to  me  to  be  such  a  sub- 
stantial defec^t  as  renders  it  void  altogether;  and  it 
would  be  sufficient  for  the  plaintiff's  purpose  if  it  had 
been  granted  illegally,  and  being  so,  it  cannot  be  cured 
by  the  conviction.     The  court  of  King's  Bench  has  fre- 
quently quashed  convictions  for  mere  clerical  errors 
appearing  on  the  face  of  them ;  and  here,  on  comparing 
the  commitment  with  the  conviction  and  the  terms  of 
ther  statute,  it  is  doubtful  whether  they  refer  to  one  and 
the  same  offence ;  or  even  if  they  correspond,  that  the 
former  was  taken  in  conformity  with  the^  statute,  as 
there  is  no  offence  substantially  charged  therein ;  and 
according  to  reason  and  policy,  it  should  set  forth  the 
nature  of  the  crime  for  which  the  party  stands  charged, 
and  more  particularly  so,  to  make  it  an  offence  within 
the  meaning  and  terms  of  the  statute,  which  might 
have  been  easily  followed,  and  xts  words  strictly  com- 
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plied  with :  if  not,  the  conviction  might  be  drawn  up 
contrary  to  the  information  ;  and  it  is  quite  clear  that 
a  magistrate  cannot  amend  the  substance  of  an  infor- 
mation^ or  supply  its  defects,  in  a  conviction  properly 
drawn  up.  Although  the  case  might  have  been  left 
differently  to  the  jury  ;  yet  as  justice  appears  to  have 
been  substantially  done,  there  is  no  ground  for  a  new 
trial.  Mistakes  must  frequently  occur  at  Nisi  Prius ; 
but  if  a  trifling  slip,  or  omission,  must  tend  to  the  incon- 
venience of  the  Court's  sending  causes  down  again  on 
that  account,  it  would  be  in  vain  to  try  them ;  and  if 
we  w^re  to  grant  a  new  trial,  in  all  probability,  the  jury 
would,  under  the  circumstances,  not  give  the  plaintiff 
less  damages  than  they  found  by  their  former  verdict, 
as  it  was  clear  from  the  evidence,  that  he  was  entitled 
to  recover  something  by  way  of  compensation  for  his 
imprisoniiient,  which  took  place  under  a  warrant  of 
commitment  improperly  issued  by  the  defendant  on  the 
plaintiff:  on  these  grounds,  I  am  of  opinion,  that  this 
rule  must  be  discharged. 
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Mr.  Justice  Park,  Mr.  Justice  Burroughs,  and  Mr. 
Justice  Gaselee,  concurring. 


Rule  discharged. 
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PRINCIPAL    MATTERS. 


ACCOUNTS. 

See  Sessiqns. 

AFFIDAVIT. 
See  Hundred,  1. 

APPEAL. 

See  Highways,  2,4. — Sessions. — 
Hundred. 

1 .  Where  an  appeal,  after  hearing  at 
one  sessions,  was  respited  i&ntil  the 
following  sessions,  in  consequence 
of  an  equal  division  of  opinion  on 
the  bench  as  to  the  merits : — Held, 
that  no  fresh  notice  of  trial  was 
necessary  for  the  following  sessions, 
although  in  practice,  the  rule  is 
otherwise,  as  to  respited  appeals. 
Rex  V.  Justices  of  BuckinghaTnr 
sUrey  6  G.4.  Page  23 

APPRENTICE. 

See  Settlement  bt  Apprentice- 
ship. 

Evidence,  1. — Conviction,  4. — 
Commitment  1. 

ATTORNEY. 

See  Town  Clerk. 


BAIL. 

It  is  an  invariable  rule  to  require  four 
bail  in  cases  of  felony.  Rex  v. 
Shaw,  6  G.  4.  Page  78 

BAILIFF. 
See  Jurisdiction. 

BLACK  ACT. 

See  Hundred,  1,  2,  3. 

BOROUGH. 

See  Corporation.  —  Mandamus. 
Quo  Warranto. 

BRIDGE. 

1.  Where  turnpike  trustees  erected  a 
bridge,  in  pursuance  of  the  powers 
given  them  by  the  act,  upon  a  road 
where  there  had  been  no  bridge  be- 
fore : — Held,  that  the  county  was 
primarily  liable  to  keep  it  in  repair, 
even  assuming  that  the  trustees 
had  funds  in  hand  applicable  to 
that  purpose.  Rex  v.  Oxfordshire, 
6  G.  4.  79 

2.  The  inhabitants  of  a  county  are 
not  liable  to  widen  a  public  bridge, 
by  force  of  their  obligation  to  re- 
pair it.     Rex  V.  Devon,  6  G,  4. 
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CONSPIRACY. 


CONSTABLE. 


BURNING. 
See  Hundred,  1,  2,  3,  4. 

BYE  LAW. 

A  bye  law,  that  no  person  not  being 
free  of  the  Pewterers'  Company 
shall  exercise  the  trade  of  a  pew- 
terer  within  the  city  of  London,  is 
a  bye  law  in  restraint  of  trade,  and 
is  void  without  proof  of  a  special 
custom  to  support  it.  Chamberlain 
of  London  v.  Compton,  6  and  7  G, 
4.  Page  503 

t:;ANAL. 

See  Poor  Rate,  2,  3,  10. 
CERTIFICATE. 

See  Settlement  by. 

CERTIORARI. 

See  Highways,  3. 

This  Court  will  not  grant  a  cer- 
tiorari to  remove  proceedings  in 
quare  impedit  from  the  court  of 
Great  Session  at  Chester  in  this 
Court,  where  a  special  verdict  is 
expected  to  be  found ;  the  proper 
course  is  to  remove  the  special  ver- 
dict, when  found  in  this  Court,  by 
writ  of  error.  Pickering  v.  Bishop 
of  Chester,  6  G.  4.  275 

CHURCH  RATES. 

See  Vestry,  1 . 

See  Mandamus.  —  Overseer  or 
Poor.— Sessions.—  Settlement 
BY  Certificate. 

CLERK  OF  THE  PEACE. 
See  Mandamus,  2,  3. 

CONSPIRACY. 
1.  Indictment  for  a  conspiracy  to  ex- 


tort money.  One  count  averred 
that  defendants,  in  pursuance  of  a 
conspiracy  to  extort  money  from 
the  prosecutor,  falsely  exhibited 
certain  indictments  against  him; 
another  count  averred  that  de- 
fendants, in  pursuance  of  the  like 
conspiracy,  offered  to  suppress  an 
indictment  pending  against  the  pro- 
secutor if  he  would  give  them  money 
for  so  doing.  The  jury  found  the 
defendants  guilty,  generally,  but 
found,  specially,  that  the  indict- 
ments, preferred  by  them  against 
the  prosecutor,  were  not  false: — 
Held,  that  the  averment  in  the  for- 
mer count  was  immaterial,  and  that 
the  latter  count  would  support  the 
conviction.  Rex  v.  Hollingbury, 
6  G.  4.  245.' 

2.  A  conspiracy  to  extort  money  is 
per  se  an  offence  at  common  law, 
and  need  not  be  charged  to  be 
attempted  by  unlawful  means. 

3.  Indictment  against  A.,B.,C»,  and 
D.,  for  a  conspiracy,  charging  that 
they  conspired  together,  wi^A  divers 
other  persons  unknown.  A,  and  B, 
were  tried.  A,  was  found  "not 
guilty,*'  and  B.  was  found  "  guilty 
of  conspiring  with  C" — C  had 
pleaded  before  the  trial  of  ^ .  and^.; 
but  neither  he  nor  2>.  appeared  to 
take  their  trials.  On  motion  to 
arrest  the  judgment  against  B,,  or 
to  suspend  it  until  C  should  be 
tried : — Held,  that  the  verdict  was 
conclusive  against  B.,  as  a  general 
verdict  of  guilty ;  and  that  judg- 
ment might  be  given  against  him, 
without  reference  to  what  the  ver- 
dict might  be  on  the  trial  of  C. 
Rex  V.  Cooke    6and7G.4.     510. 

CONSTABLE. 


1.  A  constable  arresting  a  man  on 
suspicion  of  felony,  is  bound  to  take 


CONVICTION. 


CORPORATION. 
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him  before  a  magistrate  as  soon 
as  he  reasonably  can.  Wright  v. 
Court,  6  G.  4.  Page  299 

2.  A  constable  has  no  right  to  detain 
a  prisoner  three  days  without  tak- 
ing him  before  a  magistrate,  in 
order  that  the  evidence  may  be  col- 
lected in  support  of  a  felony  with 
which  he  is  charged.  Id,  ib, 

3.  A  constable  has  no  right  to  hand- 
cuff a  prisoner,  except  he  has  at- 
tempted to  escape,  or  except  it  is 
necessary  in  order  to  prevent  his 
escaping.    Id,  ib. 

4.  The  6  G.  4,  c.  18,  s.  6,  merely  puts 
WBXTdtxitByOddressed  to  peace  officers , 
in  their  official  character,  on  the 
same  footing  on  which  warrants  ad^ 
dressed  to  them  by  name  stood 
previously,  and  therefore  does  not 
oblige,  but  only  authorizes  oflficers 
to  execute  the  former.  Gimbert  v. 
Coyney,  6  G.  4.  323 

5.  Actual  residence  in  the  parish  is 
essential  to  impose  upon  the  oc- 
cupier of  property  the  burden  of 
serving  the  office  of  constable.  Rex 
v.  Adlardy  6  G,  4.  416 

CONVICTION. 

See  Commitment,  Warrant,  1,  2. 

1 .  The  record  of  a  conviction  by  de- 
fault, upon  the  5  Ann.  c.  14,  must 
shew  that  the  defendant  has  been 
personally  summoned  to  appear  to 
the  information.  Bex  v.  Hall,  6 
G.  4.  19 

2.  Information  on  48  G.  3,tC.  143, 
for  selling  "beer  or  ale"  without 
an  excise  license,  is  bad,  and  a  con- 
viction thereon,  shewing  that  the  de- 
fendant had  sold  ale  oSy,  quashed. 
Rex  V.  North,  6  G.  4.  38 

3.  A  conviction  on  a  statute,  on  the 
face  of  it  not  pursuing  the  pro- 
visions of  the  statute,  nor  shewing 
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that  any  offence  has  been  commit-^ 
ted,  is  bad ;  and  although  it  has  not 
been  quashed,  its  invalidity  may  be 
taken  advantage  of,  on  the  trial  of 
an  action  of  trespass  for  a  distress 
taken  under  a  warrant  grounded  on 
it.    Gimbert  v»  Coyney ,  6  G.  4. 

Page  323 

4.  Conviction  on  the  4  G.  4,  c*  34, 
of  an  apprentice  for  misbehaviour, 
must  shew  on  the  face  of  it,  that  the 
defendant  is  an  apprentice  within 
the  4  G.  4,  c.  29,  which  extends 
previous  acts  to  apprentices,  upon 
whose  binding  out  no  larger  sum 
than  251,  has  been  paid.  Rex  v. 
TayZor,  6  and  7  G.  4.  491 

5.  An  alternative  charge  in  a  convic-^ 
tion  is  bad.  Conviction  on  6  G.  4, 
c.  108,  s.  49,  for  being  on  board  a 
beat  liable  to  forfeiture,  by  s.  3, 
for  having  casks  attached  thereto, 
"  of  the  description  used,  or  in- 
tended to  be  used,  for  the  smug- 
gling of  spirits ;"  quashed  for  un- 
certainty. Rex  V.  Painy  6  and  7 
G.  4.  517 

COMMITMENT. 

If  a  warrant  of  commitment  in  exe- 
cution manifestly  defective  an  the 
face  of  it,  shews  that  there  has  been 
a  conviction,  the  Court  will  not  no- 
tice the  defect,  until  the  conviction 
is  returned  into  Court.  Rex  v. 
ray Zor,  6  and  7  G.  4.  491 

COUNTY  RATE. 
See  Mandcambs,  2,  3.  , 

CORPORATION. 

See  Quo  Warranto. 

Where,  by  custom  or  charter,  a  par- 
ticular day  is  fixed  for  the  elec- 
tion of  the  burgesses  of  a  corpora- 
tion, it  is  the  duty  of  the  burgesses 
to  take  notice  that  the  election  will 
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take  place  on  such  particular  day, 
'  and  attend  to  exercise  their  elec- 
tive franchises  if  they  he  so  minded ; 
but  where  no  specific  day  is  fixed 
by  custom  or  charter,  and  the  bu- 
siness of  electing  burgesses  as  well 
as  other  business  may  be  done  on 
many  days  in  the  year,  notice  must 
'  be  given  to  the  resident  buigesses, 
of  a  corporate  meeting  for  such  pur- 
pose, and  in  such  reasonable  time 
as  to  give  them  all  an  opportunity 
of  attending  and  voting  at  the  elec- 
tibn ;  notice  therefore  by  ringing  a 
'  bdl,  fixed  at  the  top  of  the  Guild- 
hall of  a  corporation,  the  liberties 
of  which  extend  three  miles,  and 
in  which  there  is  an  indefinite  num- 
ber of  burgesses,  is  not  a  sufficient 
notice  of  a  corporate  meeting  for 
'  the  election  of  burgesses,  nor  can 
feither  a  custom  or  a  bye-law  ren- 
der such  a  notice  binaing,  unless 
it  appears  that  all  the  burgesses 
hav6  attended  for  the  purpose  of 
electing  burgesses.  Hex  v.  Hill, 
S  G.  4.  Page  219 

COSTS. 

The  court  has  no  power  to  award 
costs  to  prosecutors  by  indictment, 
nor  to  compel  a  defendant  to  go 
before  the  master.  Rex  v.  Rick- 
ardson,  6  G.  4.  22 

COURT  LEET. 

See  Mandamus. 


CURATE. 
See  Vestry. 

CUSTOM. 
See  Vestry. — Bye  Law. 


CUSTOIWFSJ. 

See  Habeas  Corpus  and  Convic- 
tion, 5.' 

» 

ELECTION. 
iSfecVESTRY,  1,2, 3 Corporation. 

EMANCIPATION.    '  ^ 

See  Settlement  by  Hiring  A:frb 
Service,  3,  4. 

EVIDENCE. 

See    New    Trial. — ^iNCs^osiriiBk- — 
Hundred,  4. .       . 

1 .  Secondary  evidence  of  the  contents 
of  an  indenture  of  apprenticeship 
thirty-seven  years  old,  and  supposed 
to  be  lost,  admissible^  if  reasonable 
diligence  has  been  used  to  o]]itain 
the  primary  evidence.  "What  is 
reasonable  diligence  in  making 
search  after  an  old  indenture 
which  is  functus  officio?  Rex  v. 
East  Farleigh,  6  G.  4.      Page  71 

EXCHEQUER. 

_  * 

See  Recognizances^ 

EXCISE. 
See  Conviction,  2. 

FALSE  PRETENCES. 

The  offence  of  obtaining  moBey>iiiider 
false  pretences,  created  by  30  G. 
2.  c.  24,  is  complete  only  mhtste 
the  money  is  obtained*  Pear^fm 
V.  M'Gouran,  6  G.  4.  .    177 

FELONY. 
See  Bail. 
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FISHERY. 

tSee  Warrant,  2. 

FRANCHISE. 

See  Jurisdiction. 

FRIEWPLY  SOCIETIES. 

Tl^  33,  G.  a,  c,  54,  s.  15,  which 
authorizes  justices,  on  complaint 
made  on  oath  by  any  member  of  a 
friendly  society, ."  to,  hear  and  de- 
termine in  a  summary  way  the 
matter  of  such  complaint,  and  to 
make  such  order  therein  as  to  them 
shall  seem  just,"  gives  them  no 
'  jurisdiction  beyond  the  actual  mat- 
'  tier  of  the  particular  complaint 
.  made.  "Hierefore,  wTiere  a  sick 
member  complained  that  the  stew- 
ards refused  to  pay  him  his  arrears 
of  allowance?,  and  the  justices  or- 
[  dered  that  the  arrears  and  costs 
should  be  paid,  and  that  the  com- 
piaihant  should  be  continued  a 
member : — Held,  that  the  justices 
had  exceeded  their  jurisdiction  in 
making  the  latter  part  of  the  order, 
and  that  the  stewards  were  not 
bound  to  obey  it.  Rex  v.  Soper, 
6  G.  4.  ,  Page  31 

HABEAS  CORPUS, 

A  prisoner  in  custody  of  an  officer  of 
custojn^,  fin  a  charge  of  smuggling, 
and  brought  up  by  habeas  corpus 
kVQcmtoi^  law,  may  controvert  the 
truth  of  tiie  return  to  the  writ,  on 
affidavit,  by  virtue  of  56  G.  3,  c. 
160,  «.  4.  Ex  parte  Beeching^  6 
G.  4.  174 

HIGHWAYS. 

1.  The  General  Highway  Act,  13  G. 
2g  2 


3,,  c,  78,  ss.  6  and  63,  does  not  au* 
thorize  the  surveyor  to  widen  a 
road  to  thirty  feet,  by  removing  a 
fence,  unless  the  fence,  supposed 
to  be  an  encroachment,  is  actually 
upon  the  highway.  Lowen  v.  Kaye, 
6  G.  4.  Page  1 70 

2,  Two  justices,  by  an  order  at  spe- 
cial sessions,  directed  a  footway  to 
be  diverted,  under  the  authority  of 

.  55  G.  3,  c,68,  s.  2,  against  which 
,  a  party  aggrieved  gave  notice  of 
appeal,  under  s.  3,  to  the  iiext 
quarter  sessions.  In  the  interval 
the  justices  gave  notice  to  the  apel- 
lant  that  they  had  abandoned  the 
order,  which  had  never  been  filed 
with  the  clerk  of  the  peace  pursu- 
ant to  the  statute : — Held,  that  the 
sessions  had  no  jurisdiction  to 
award  the  appellant  his  costs  of 
preparing  to  trj  the  appeal,  either 
under  the  appeal  clause  of  the  55 
G.  3,  or  under  s.  80,  of  13  G.  3, 
c.  78.     Rex  V.  Wing,  6  G.  4. 

170 

3.  Section  80,  of  the  General  High- 
way Act,  13  G.  3,  c.  78,  which 
takes  away  the  certiorari  does  not 
extend  to  cases  where  the  justices 
at  sessions  act  wholly  without  ju- 
risdiction. Therefore,  where  the 
justices  at  petty  sessions  made  j^n 
order  for  the  allowance  of  the  ac- 
counts of  a  surveyor  of  highways, 
which  accounts  had  not  previously 
been  verified  before  one  justice, 
pursuant  to  the  requisites  of  section 
48  of  the  act: — Held,  that  they 
acted  wholly  without  jurisdiction ; 
that  their  order  was  not  a  proceed- 
ing had  pursuant  to  the  act ;  and, 

'consequently,  that  certiorari  lay  to 
remove  it  into  this  court,  for  the 
purpose  of  having  it  quashed.  Rex 
V.  Justices  of  Somersetshire^  6  G. 
4.  273 
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HUNDRED. 


INCLOSURE. 


4.  A  notice  of  an  appeal  by  an  inha- 
bitant of  a  parish,  against  an  order 
for  stopping  up  an  unnecessary 
public  footway  under  the  authority 
of  55  G.  3,  c.  68,  s  2,  must  state 
that  the  appellant  is  "  injured,"  or 
"  aggrieved,"  pursuing  the  lan- 
guage of  s.  3,  tne  appeal  clause,  or 
the  party  will  have  no  locus  standi 
in  curi^.  Rex  v.  Justices  of  Essex, 
6  G.  4.  Page  483 

5.  A  river  or  creek  into  which  the 
tide  flows,  is  not,  therefore,  neces- 
sarily a  public  navigation.  Rex 
V.  Montague,  6  G.  4.  292 

6.  A  public  right  of  navigation  on 
such  a  river  or  creek,  may  be  ex- 

-  tinguished  either  by  legal  means, 
as  an  act  of  parliament,  a  writ  of 
ad  quod  damnum,  or  an  order  of 
commissioners  of  sewers;  or  by 
natural  causes,  as  the  retreat  of  the 
sea,  or  a  deposit  of  silt  and  mud. 

•    Id,  ib, 

7.  Where  a  public  road,  obstructing 
a  creek  once  navigable,  has  existed 
beyond  living  memory,  the  law  will 
presume  that  the  public  right  of 
navigation  has  been  destroyed  by 
some,  one  of  the  means  above  men- 
tioned.    Id*  ib. 


HUNDRED. 

1 .  An  affidavit  by  the  owner  of  pre- 
mises wilfully  set  on  fire,  "  that  he 
does  not  know  the  person  or  per- 
sons who  wilfully  set  fire  to  his 
premises  i**  but  not  adding,  or  any 
^  them;  does  not  satisfy  the  9 
6.  1 ,  c.  22,  s.  8,  and  will  not  sup- 
port an  act  on  against  the  hundred 
for  compensa^tion.  Rex  v.  Mtid- 
ford  Hundred,  6  G.  4.  2 

2.  The  9  O.  1,  c.  22,  s.  8,  requires 
that  all  the   servants  having  the 


care  of  property  wilfally  destroyed 
by  fire,  shall  be  exammcd  before 
a  magistrate,  before  the  owner 
can  sue  the  hundred  for  damans. 
Where,  in  an  action  on  this  statute, 
by  the  owner  of  property  wilfully 
destroyed  by  fire,  against  the  bun- 
dled, it  appeared  that  plaintiff's 
steward,  who  lived  a  mHe  atid  a 
quarter  from  the  property,  had  the 
general  superintendence  of  it,  and 
several  labourers  employed  under 
him,  worked  on  the  spot,  and  ha4 
the  actual  care  of  it,  but  the  stew- 
ard only  was  examined  before  a 
magistrate : — Held,  that  the  requi- 
sites of  the  statute  were  not  Com- 
plied with,  and  that  the  action  was 
not  maintainable.  Rex  v.  Hun- 
dred of  Mere,  6  G.  4.        Pag^  97 

3.  Queer e.  Whether  a  steward  is  a 
servant,  within  the  meaning  of  the 
above  act.     Id,  ib, 

4.  The  3  Geo,  4,  c.  33,  gives  a  sum- 
mary remedy  against  Sie  hundred, 
to  the  extent  of  30/.,  for  injury 
sustained  by  the  unlawfully  and 
maliciously  burning  any  house, 
barn,  or  stack,  &c.,  although  the 
injury  be. not  committed  by  a  riot- 
ous and  tumultuous  assembly :  and 
the  evidence  of  the  party  grieved 
is  admissible  before  the  quarter 
sessions  on  appeal,  as  well  as  be- 
fore the  justices  at  petty  sessioos. 
Rex  v.  Justices  qf  Somersetshire. 
6  G.  4.  44^ 


INCLOSURE. 

Where  an  inclosure  act  directed  the 
commissioners  to  fix  and  ascertain 
the  boundaries  of  a  parish,  and 
advertise  in  a  provincial  newspaper 
the  boundaries  so  fixed  and  ascer- 
tained, and  that  the  boundaries  so 
fixed  and  ascertained  should  be 


JURISDICTION. 

sj^i  forth  md  described  in  their 
awardy  s^nd  be  final,  binding,  and 
conclusive  on  all  parties  whatso- 
ever, and  the  commissioners  having 
advertised  one  set  of  boundaries, 
,    Mfhich  varied  from  those  described 
.  in  the  award: — Held,  that  their 
'  '.award  was  not  conclusive.     Eex  v. 
Washbrooke^  6  G.  4.       Page  386 

INDICTMENT. 
S^e  CoNSPiaACY,  1,  3. — Perjury. 

Indictment  charging  "that  defend- 
2int  in  a  church-yard,  unlawfully 
interrupted  and  obstructed  W,  C, 
I  clerk,  in  reading  the  order  for  the 
burial  of  the  dead,  and  interring  a 
corpse,  and  unlawfully,  by  threats 
and  menaces,  hindered  the  burial 
of  the  corpse:" — Held  bad  in  ar- 
rest of  judgment ;    first,  for  not 

.  averring  that  W.  €.  was  a  clerk 
in  holy  orders,  and  lawfully  acting 
as  such  in  the  burial  of  the  corpse ; 
and,  second,  for  not  setting  out 
the  particular  threats  and  menaces 
used  by  defendant.  Rex  v.  Ckeere, 
6  G.  4.  463 


JUSTICES. 
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JURY. 
See  Jurisdiction. 

JURISDICTION. 
See  Penalties. — Highways,  2. 

A  charter  of  Car.  2,  gave  to  the 
lord  of  an  ancient  liberty  the  exe- 
cution of  all  writs,  processes,  and 
precepts  of  his  majesty,  within  the 

.  liberty,  and  contained  a  non  intro- 
mittat  clause,  restraining  the  sheriff 
from  entering,  "  unless  it  touched 
his  majesty  or  his  crown,  and  un- 
less upon  default  of  the  bailiffs  and 
officers"  of  the  lord : — Held,  that 
by  virtue  of  this  charter  and  the 


provisions  of  stat.  27  Hen,  8,  c. 
24,  s.  7,  the  lord's  bailiff  was  bound 
to  obey  the  sheriffs  precept  for  re- 
turning jurors  from  the.  liberty  to 
the  quarter  sessions ;  and  that  for 
•  disobedience  to  such  a  precqpt  the 
justices  at  sessions  had  jurisdiction 
to  impose  a  fipe  on  the  bailiff. 
Rex  V.  Jar  am,  6  G.  4.  Page  361 

JURY. 
See  Jurisdiction. 

Where  an  infant,  under  the  age  of 
21  years,  not  qualified  by  property, 
nor  having  been  in  fact  summoned, 
personated  his  father  as  a  juror, 
and  joined  in  a  verdict  of  guilty 
against  a  pei*son  indicted  of  per- 
jury : — Held,  that  this  was  a  niis- 
trial,  and  in  the  absence  of  all 
fraud  or  practice  on  the  part  of  the 
defendant,  the  Court  granted  a 
new  trial.  Rex  v.  Tremain,  6 
and  7  G.  4.  527 

JUSTICES. 

See    Sessions.  —  Lani^lord   and 
Tenant. 


1.  In  a  notice  of  action  against  a 
magistrate,  under  24  G.  2,  c.  44, 
the  signature  of  the  plaintiff's  at- 
torney need  not  set  out  the  chris- 
tian name  at  length :  the  initial  is 
sufficient.  James  v.  Swifty  6  G. 
4.  302 

2.  Where  a  person  having  lost  a  bill 
of  "exchange,  which  he  supposes  to 
have  been  stolen,  goes  before  a  ma- 
gistrate, and  relates  the  circum- 
stance of  the  loss,  and  the  magis- 
trate grants  his  warrant  to  apprehend 
A.  B,  on^L  charge  of  having  "fe- 
loniously stolen,  taken  and  carried 
away"  the  bill  of  exchange,  (lan- 
guage which  the  complainant  did 
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LIBEL. 


MANDAMUS. 


not  use  when  he  laid  his  informa- 
ation),  and  upon  subsequent  in- 
yestigation  of  the  case,  it  turned 
out  to  be  no  felony : — Held,  that 
case  would  not  lie  for  msdiciously 
procuring  the  magistrate  to  grant 
his  warrant.  To  sustain  the  aver- 
ment of  malice,  the  charge  must 
be  wilfully  false.  Cohen  v.  Mor- 
gan, 6  G.  4.  Page  320 

3.  Informations  before  magistrates 
must  be  taken  as  nearly  as  possible 
in  the  language  used  by  the  party. 
Id,  lb, 

4.  A  justice  convicted  of  a  misde- 
meanour in  his  office,  must  attend 
in  person  to  receive  the  judgment 
of  die  Court ;  but  upon  an  affidavit 
of  age  and  infirmity,  the  Court  will 
dispense  with  his  personal  attend- 
ance. Rex  V.  Constable,  6  and  7 
G.  4.  488 

LANDLORD  AND  TENANT. 

An  order  and  adjudication,  founded 
on  11  G,  2,  c.  19,8.  4,  for  fraudu- 
lently and  clandestinely  removing 
goods  and  chattels,  not  exceeding 
Qie  value  of  501.,  to  avoid  a  dis- 
tress for  rent,  need  not  enumerate 
or  Specify  the  particular  goods  and 
Chattels  alleged  to  have  been  re- 
moved.    Rex  v.  Rabbitts,  6  G.  4. 

269 

LIBEL. 


The  copy  of  a  newspaper  delivered  at 
the  stamp-office  under  the  provi- 
sions of  the  statute  38  G.  3,  c.  78, 
is  conclusive  evidence  of  publica- 
tion, to  sustain  an  indictment  a- 
gamst  the  proprietor  for  a  libel 
contained  in  such  copy.  Rex  v. 
Arkphlitt,  6  G.  4.  182 


LORDS'  ACT. 

1.  An  insolvesit  was  brought  up  at 
the  assizes  under  the  compulsory 
clauses  of  the  Lords'  Act,  32  G.  3, 
c.  28,  ss.  16  and  17,  to  deliverin  a 
schedule  of  his  estate,  and  not  be- 
ing prepared  to  do  so  thea^  was 
remanded  generally ;  but  aa  more 
than  60  days  would  have  elapsed 
before  the  next  assizes,  the  Court, 
at  the  instance  of  the  prisoiier, 
made  an  order  upon  the  gaoler  to 
bring  him  up  at  the  subsequent 
assizes,  notwithstanding  the  .lapse 
of  60  days.    Rex  v.  Belk,  6  G.  4. 

396 

2.  An  order  to  bring  up  an  insolvent 
under  the  Lords*  Act  at  the  "  pext 
assizes,*'  will  not  authorise  the  ex- 
amination of  the  prisoner  at  a  spe- 
cial gaol  delivery.     Id.    <        '    ib. 

3.  An  insolvent  is  bound  to  insert  in 
his  schedule  a  cZam  which  he  even 
supposes  himself  erroneously  to 
have  upon  property,  as  psut  of  his 
estate  and  effects  within  the  mean- 
ing of  the  compulsory  clause3  of 
the  Lords'  Act.     Id.  ib. 

MANDAMUS. 
See  Oath. — Sessions,  2. 

1.  Mandamus  does  not  lie  to  allow 
the  inspection  of  the  records  of  a 
court-leet,  unless  the  party  assigns 
some  satisfactory  reason  for  the  in- 
spection .  Rex  V.  Mayor  of  Maid- 
stone, 6  G.4.  213 

2.  Mandamus  lies  to  the  justices  and 
the  clerk  of  the  peace  of  a  borough, 
to  permit  the  attorney  on  behalf 
of  certain  persons,  contributors' to 
the  county  rate,  "  to  in^t)e<A  and 
take  copies  of  the  last  two  rates 
made  for  the  borough,  and  aM  or- 
ders made  for  the  expendidure  of 


MARSHAL. 
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the  Mxae^  and  the  several  orders  of 
.  sessioDS  made  thereon,  and  all 
other  proceedings  and  documents 
relating  thereto."  Rex  v.  Justices 
of  Leicester y  6  G.  4.    Piige   433. 

Q*  Mandamus  to  the  justices  and  the 
clerk  of  the  peace  of  a  borough,  to 
pennit  the  attorney  on  behalf  of 
certain  persons,  contributors  to  the 
county  rate,  "  to  inspect  and  take 
copies  of  the  last  two  rates  made 
for  the  borough,  and  all  orders 
made  for  the  expenditure  of  the 
same,  and  the  several  orders  of 
sessions  made  thereon,  and  all 
other  proceedings  and  documents 
relating  thereto,"  does  not  lie  till 
after  application  for  such  inspec- 
tion made  to,  and  refused  by,  the 

'  justices  assembled  in  qwarter  ses- 
sions.    Id,  437 

4.  The  Court  will  not  grant  a  man- 
damus to  church- wardens  to  allow 
an  inspection  of  their  accounts, 
under  17  G.  2,  c.  38,  s.  1,  unless 
the  applicant  states  some  public 
gix>Qnd  for  desiring  such  inspection, 
and  s.  14  of  the  act,  which  im- 
poses a  penalty  upon  churchwar- 
dens wrongfully  refusing  an  inspec- 
tion, is  no  answer  to  3ie  applica- 
cation.  Rex  v.  Clear,  6  G.  4.  438 

5.  After  the  determination-  of  the 
Court,  upon  a  rule  nisi,  for  a 
mandamus,  the  question  decided, 
cannot  be  again  discussed,  as  a 
special  case,  until  there  is  a  return 
m£^de  to  the  writ.  Rex  v.  Justices 
cf  Leicester »  535 

MARSHAL. 

A' defendant  in  the  actual  custody  of 
the  Marshal  upon  criminal  process, 
in  Qonsequeoce  of  an  indictment 
m  this  Couit^  of  which  he  has  been 
convicted^  need   not  be   present 


when  a  motion  for  a  new  trial  is 
made  on  his  behalf.  Rex  v.  HoU 
lingbury,  6  G.  4.  Page  244 

NEW  TRIAL. 

Where  upon  the  trial  of  an  indict- 
ment for  a  misdemeanour,  a  wit- 
ness examined  before  a  grand  jury, 
was  not  examined  at  the  trial,  and 
a  witness  not  examined  before  the 
grand  jury  was  examined  at  the 
trial,  tnis  was  not  such  a  surprise 
upon  the  defendants  as  entitled 
them  to  a  new  trial.  Rex  v.  Hoi- 
ling  bury,  6  G.  4.  245 

NOTICE  OF  ACTION. 

See  JusTrcES. 

A  notice  of  action  to  magistrates  is 
not  vitiated  by  being  in  tiie  form  of 
a  declaration,  and  unnecessarily 
ample,  if  it  expresses  the  cause  of 
action  with  sUfBcient  dearness. 
Gimbert  v.  Coyney,  6  G.  4.     323 

NOTICE  OF  APPEAL. 

See  Highways,  1, 4. — Sessions. — 
Appeal. 

NOTICE  OF  TRIAL. 
See  Appeal. 

OATH. 

The  Court  will  not  grant  a  manda- 
mus to  the  mayor  of  a  corporation, 
to  hold  a  court-leet  for  the  purpose 
of  administering  the  oath  of  allegi- 
ance to  an  inhabitant  desirous  of 
taking  it.  Rex  v.  Mayor  of  Mmd" 
stom,  6  G.  4.  213 

ORDER  OF  JUSTICES. 
See  Landlord  and  Tenant. 
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PERJURY, 


PERJURY. 


OVERSEERS  OF  POOR. 

See  Settlement  bt  Certificate. 
— Sessions.— Mandamus,  4. 

1 .  Two  overseers,  one  of  whom  is  also 
sole  churchwarden,  do  not  consti- 
tute a  body  corporate  within  the 
meaning  of  the  49  G.  3,  c.  12, 
s.  17,  and  the  parish  property  does 
not  vest  in' them.  Woodstock  v. 
Gibsouy  6  G.  4.  Page  277 

2.  Where  an  order  of  removal  was 
directed  to  the  churchwardens  and 
overseers  of  the  parish  of  Z.,  and  it 
appeared  that  L.  was  a  vill,  and 
had  no  churchwardens : — Held, 
that  the  defect  was  mere  matter  of 
form,  and  might  be  amended  by 
the  justices  under  the  5  G.  2,  c.  1 19, 
s.  1.     Rex  V.  Amlwch,  6  (?.  4. 

303 

PENALTIES. 

See    Recognizances. — Jurisdic- 
tion. 

The  penalties  imposed  by  the  33d 
sect,  of  the  coal  act,  47  G.  3,  s. 
2,  c.  68,  cannot  be  recovered  upon 
information  before  a  magistrate  ; 
the  jurisdiction  of  the  magistrate 
being  confined  to  cases  where  the 
penalty  may  be  reduced  below  20Z. 
Thompson  v.  Poole,  6  G.  4. .     42 

PERJURY. 
SeeJvRY* 

1 .  Perjury  beixig  assigned  on  an  affi- 
davit made  before  a  Master  e;ctra- 
ordinai'y  in  Chancery,  for  the  pur- 

,  pose  of  superseding  a  commission 
of  baokrui^t  which  had  issued  a- 

>  gainst  the  deponen  t,  the  indictment 
after  stating  that  the  commission 
had  issued^  declaring  the  deponent 

^  a  bankrupt,  that  such  proceedings 
were  thereupon  had  under  and  by 


^rtue  ol*the  said  commisrioD,  that 
the  bankrupt  aflterwaids,  and  whilst 
the  commissioQ  was  in  force,  to 
wit,  OB,  &c.,  at,  &C.,  came  before 
the  Master  extraordinary,  and  then 
and  there  did  exhibit  a  certain  af<- 
fidavit,  concerning  the  commission 
and  the  proceedings  undec  the 
same,  entitled^  '<  In  the  matter  of 
J.  D,  a  bankrupt,"  and  was  then 
sworn  thereto,  and  the  defendant, 
well  knowing  the  premises  and  c6n- 
triving  unjustly  to  cause  the  cokn- 
mission  to  be  superseded,  did 
falsely,  &c.,  swear,  &c.,  with  an 
averment,  '^  all  which  said  matfers 
and  things  so  as  aforesaid  depol^ed 
and  sworn  by  the  laaid  J,  Z).  *were 
and  are  material  in  the  matter  of 
the  said  /.  D,  a  bankrupt,  ^^  before 
the  Lord  Chancellor :" — QtMer^, 
whether  the  perjury  was  well  as- 
signed on  the  affidavit  by  such  a 
general  averment,  without  going  «Q 
to  aver  that  the  affidavit  had  been 
used,  or  was  intended  to  have  been 
used  in  a  judical  proceeding.  Rex 
V.  Dtbdman^  6  €n.  4.  Pcbge  309 
2.  The  word  <<  commission,"  acc<xd- 
ing  to  the  context  of  the  sentew^e 
in  which  it  is  used,  may  nuemi 
either  the  instrument  by  whieh  au- 
thority is  given  to  ^' commission- 
ers," or  the  persons  to  whom  the 
auUiority  is  given.  Therefore, 
where  in  an  indictment  for  peijury 
assigned  on  a  petition  to  the  Lend 
Chancellor  to  supersede  a  commis- 
sion of  bankrupt,  the  indictaent, 
professing  to  set  forth  only  the-sub- 
stance  of  the  petition^  stated  *^  that 
at  the  several  meetings  b^re  the 
commission,  the  petitioner  declared 
openly,  and  in  the  presence  and 
hearing  of  G.  jB.,  an  assignee,"  so 
and  so,  and  it  appearing  from'4iie 
petition  itself,  that  the) allegation 


PERJURY; 


POOR  RATE. 
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tiiefem  wm  ^*  that  at  the  sererai 
OQieetifig»beft>redie  commissioners," 
the'p^titioiier  declaimed  so  and  so: 
-i^Hdld  that  this  was  not  a  fatal 
-  variance.  Page  399 

Si  An  indictment  for  peijury,  charg- 
ing* that  the  defendant  ^*  falsely 
and  maliciously  gave  false  testi- 
Titowy,*^  without  averring  that  the 
•  offence  was  **  wilfully,''  or  that  it 
was  "  corruptly"  committed,  is  bad 
in  arrest  of  judgment.  Rex  v. 
Richards,  6  and  7  G.  4.  494 

4.  Queere,,  Whether  an  indictment  at 
coimmon  law  for  perjury,  must  not 
charge  the  offence  to  have  been  wil- 

'  fully,  as  well  as  corruptly,  commit- 
ted.   Id,  ib. 

5,  The  first  count  of  an  indictment 
for  perjury  committed  on  a  trial, 
>h»vkg  charged  that  the  defendant 
was  sworn  and  examined  at  the 

'  tirial,  that  he  deposed  so  and  so, 
r  setting  out  the  evidence,  and  then 
assigning  perjury  thereon,  in  the 
uscial  way ;  the  fifth  count,  which 
assigned  perjury  on  an  aifidavit 
sworn  by  the  defendant  in  opposi- 
tionr  to  a  rule  for  a  new  trial  in  the 
previous  case,  after  averring  by 
way  of  introduction,  "that  by 
means  of  the  false  testimony  of  the 
defendant  in  the  first  count  men- 
tioned, the  prosecutor  was  unlaw- 
ftilly  convicted,"  proceeded  to  al- 
lege that  the  defendant  afterwards 
fiibelyswdrein  the' affidavit,  '*  that 
the  evidence  which  he  had  given 
on  the  said  trial  was  true;"  and 
then  assigned  the  peijury  by  aver- 
:niig  *'  that  whereas  in  truth  and  in 
l^.t,  the  evidence  which  the  de- 
fendant garre  on  the  said  trial '  was 
inot  tme^  but  was  false  in  the  par- 
Hculart  in  the  said  first  count  of 
this  inquifition  assigned  and  set 
f(Bmth>*^llB\d  insupportable  in  ar- 
rest of  judgment.  Id,  ib. 


POOR  HOUSE. 

See  Settlement  by  Sehvikg  .aij 
Office. 

> 

POOR  RATE. 

1.  An  agreement  was  entered  into 
between  the  owners  of  certain  lime 
stone   quarries  and  a  canal  com- 

'  pany,  whereby  the  former  cove- 
nanted to  deliver  to  the  latter, 
yearly  for  ever,  as  miLch  lime-stone 
as  they  should  require,  in  a  mer- 
chantable state,  paying  7c?.  per 
ton,  with  a  stipulation  that  if  the 
owners  neglected  to  supply  the 
stone  required,  the  company  should 
themselves  be  at  liberty  to  enter 
upon  the  quarries  and  work  them, 
paying  2d,  per  ton  to  the  owners  ; 
and  the  latter  having  made  default 
the  company  entered  upon'  and 
worked  the  quarries  on  the  terms 
stipulated : — Held  that  they  were 
not  rateable  occupiers  of  land  with- 
in the-  meaning  of  the  43  Eliz,  c. 
2.  Rex  v.  Trent  and  Mersey  Na- 
vigation, 6  G,  4,  Page  3 

2.  By  9  G,  3,  the  Oxford  Canal 
Company  are  entitled  to  take  cer- 
tain mileage  duties  upon  goods 
passing  along  their  canal ; .  but  by 
33  G.  3,  c.  80,  the  Grand  Junc- 
tion Canal  Company,  in  consider- 
ation of  the  injury  which  their  ca- 
nal was  likely  to  do  the  Oxford, 
agreed  to  pay  the  latter  what  are 
called  compensation  ratesin  lieu  of 
the  former  duties  for  the  same  sort 
of  goods  passing  along  the  Oxford 
to  and  from  the  Grand  Jtmctiony 
**  without  a^y  regard  to  the  dis- 
tance" which  they  migfatpass  along 
the  Oxford : — Held,  that  fte  com- 
pensation rates  were  eqnalljr  little 
to  be  assessed  to  the  poor,  v^ith  the 
mileage  duties,  pro  tanto,  in  each 
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and  every  parish  through  which  the 
Oxford  canal  passed.  Rex  v.  Ox- 
ford Canal,  6  G.  4.  Page  56 
3«  A  canal  company,  being  rateable 
to  the  poor  as  "  occupiers  of  land/* 
can  only  be  rated  by  the  same  es- 
timate as  other  lands  in '  the  parish, 
nan^ely,  according  to  the  ^ue  of 
their  tolls  to  be  let  by  the  year.  Id, 

ih, 

4.  By  a  private  inclosure  act,  the 
.    tithes  of  a  parish  were  aboli^d, 

and  in  lieu  thereof,  a  yearly  money 
payment  by  way  of  comp>ensation, 
(to  be  calculated  with  reference  to 
the  annual  value  of  the  tithes  and 
the  price  of  corn  for  a  certain  num- 
ber of  by-gone  years,)  directed  to 
be  made  to  the  vicar  quarterly, 
'^  free  and  clear  of  all  rates,  taxes 
and  deductions  whatsoever:"- Held, 
that  these  latter  words  exempted 
the  vicar  from  poor's  rates  in  re- 
spect of  the  money  so  directed  to 
he  paid  to  him.  Chat  field  v.  Eush- 
ton,  6  G.  4.  107 

5,  Where  the  tithes  of  a  parish  were 
extinguished  by  act  of  parliament, 
and  in  lieu  thereof  certain  annual 
com  rents  issuing  out  of  lands  in 
the  parish  were  substituted,  pay- 
able to  the  rector  quarterly,  with  a 
power  of  distress  and  sale  to  enforce 
payment : — Held,  that  the  money, 
when  paid,  was  rateable  to  the 
poor  in  the  hands  of  the  rector. 
Hex  V.  Boldero,  6  G.  4.  281 

6»  A  mere  right  of  common  is  not 
rateable.  Rex  v..  ChnrchUly  6  G. 
4.  313 

7.  Where  certain  persons,  as  bur- 
gesses of  a  town,  and  occupiers  of 
ancient  messuages  within  it,  had  a 
right  to  turn  cattle  upon  certain 
lands,  at  certain  periods  of  the  year, 
to  the  exclusion  of  the'  owners  of 
the  soih-^^Held^  that  they  had  a 


mere  right  of  common,  in  respect 
of  which  they  were  not  rateable  to 
the  poor.  Id,  Page  315 

8.  ^<  Inhabitant,  or  other,"  in  the  43 
Eliz.  c.  2,  s.   1,  means,  resident  ^ 
inhabitant    or    other    inhabitants. 
Rex  V.  North  Currey,  6  G,  3, 451. 

9.  Partners  resident  in  one  parish, 
but  holdmg  premises  and  cairying 
on  business  in  another  parish,  by 
means  of  a  servant  who  resides  on 
the  pi'emises,  are  not  inhabitant^ 
of  die  latter  parish  within  the 
meaning  of  the  43  Eliz^  c.  2,  s.  I, 
and.  are  not  rateable  to  the  poor  of 
that  parish,  in  respect  of  their  per- 
sonal property  situate  within  it. 
Id,  ih, 

10.  By  the  statutes  of  16  G.  3,  c. 
66\  25  G.  3,  c.  87;  and  30  G.  3, 
c.  60,  the  Dudley  Canal  Company 
was  incorporated,  but  none  of 
these  acts  contained  any  clause 
respecting  the  mode  in  which  the 
company  should  be  assessed  to  the 
parish  or  other  taxes.  By  the  33 
G.  3,  c.  121,  the  old  proprietors 
and  certain  new  ones  were  re-in- 
corporated, for  certain  purposes,  , 
with  the  same  powers  as  were  ^en 
by  the  previous  acts,  to  whic^  re- 
ference was  nmde;  and  this -act 
for  the  £rst  time  empowered  the 
company  to  m^e  collateral  euts. 
By  the  s.  34,  it  was  enacted,  that 
the  said  company  of  proprietors 
should  from  time  to  time  be  rated 
to  all  parliamentary  and  parodiial 
taxes  and  assessments,  for  or  in 
respect  of  the  land  and  grounds 
taken  and  used  by  the  sa^  com- 
pany, and  all  warehouses  and  other 
buildings  erected,  or  to  be  erected 
by  the  said  Company  of  Proprie- 
tors, as  other  lands,  grounds,  and 
buiMings  lying  near  to  the  said 
canal  and  coUaierul  cuts,  wece  or 
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should  be  rated  : — Held^  that  this 
ciaUse  was  not  to  be  construed  re- 
trospectively, so  as  to  divest  the 
parish  of  K.  of  the  right  of  assess- 
ing the  canal  to  the  relief  of  the 
poor,  by  including  in  the  rateable 
Valuation  the  profits  derived  from 
the  company* s  tormage  dues.  Rex  v. 
The  Dudley  Canal,  6  G,  4.      469 

QUO  WARRANTO. 
<Sfec  Corporation. 

1 .  A  quo  warranto  information  grant- 

•  ed  agadnst  a  person  whp  had  held 
tiie  incompatible  offices  of  capital 

. '  burgess  and  town*derk  of  a  bo- 
rough, before  and  since  the  32  G. 
3,  Q.*  68,  without  interruption.  Rex 
V.Bond, 6  GA,  211 

2,  The  Court  will  toot  file  a  quo  war- 
ranto information  against  one  cor- 
porator for  defect  of  title,  at  the 
instance  of  another  whose  title  is 
equally  defective,  although  the  lat- 
ter has  enjoyed  his  office  many 
yeais  uninterruptedly.  Rex  v.  Cow- 
ell,  6  G.  4.  242 

3.r  The  title  of  the  electors,  corpora- 
.    tors  de  facto,   cannot  be  put  in 
'  issue  in  a  quo  warranto  information 
against  the  elected.  Rex  v.  Hughes, 
6  G.  4.  250, 

4.  Quo  warranto  information,  for  the 
office  of  bailiff  of  a  borough,  de- 
scribing it  as  "  an  office  c?  great 
trust  and  pre-eminence  within  the 
borough,  .touching  the  rule  and 
government  of  the  borough,  and  the 

•  Section  and  return  of  burgesses  to 
serve  in  parliament  for  the  bo- 
rough.*' Pleas,  tiverring  liiat  de- 
fendant had  been  appointed  to  tiie 
office ;  "  without  this,  that  the  said 
office  is  an  office  touching  the  rule 
and  government  of  the  borough." 
Oenerai  replications,  taking  issue 


on  all  tlie  allegations  of  the  pleas 
except  the  traverse,  and  special 
replications,  setting  forth  several 
different  customs  for  the  appoint- 
ment of  the  bailiff.  Demurrer  and 
joinder : — Held,  first,  that  for  "  an 
office  of  great  trust  and  pre-emi- 
nence within  tlie borough,  touching 
the  election  and  return  of  burgesses 
to  serve  in  parliament,"  Quo  war- 
ranto would  lie :  second,  that  de- 
fendant not  having  traversed  that 
part  of  the  description,  had  admit- 
ted it:  and  third,  that  the  general 
replications  being  good,  the  demur- 
rer to  all  the  replications  was  bad, 
and  entitled  the  crown  to  judgment. 
Semble  that  the  special  replica- 
tions were  bad.  Rex  v.  M^Kay,  6 
G.  4.  263 

RATE. 
^    See  Poor  Rate, 

RECOGNIZANCES. 

The  cotirt  of  Excliequer  has  now  no 
jurisdiction,  either  under  the  4  G. 
3,  c.  1 0,  or  the  standing  writ  of 
privy  seal,  (whereby  it  is  empowered 
to  discharge,  mitigate,  or  com- 
pound forfeitures,  or  penalties  es^ 
treated  into  it  from  other  courts,) 
over  recognizances  forfeited  at  quar- 
ter sessions, whereof  the  yearly  dupli^ 
cate,  or  certificate,  required  by  the 
14th  section  of  the  3  G.  4,  c.  46,  haa 
been  forfeited  and  delivered  into  the 
Court.  Therefore,  where  a  recogni- 
zance for  appearing,  and  preferring 
an  indictment  at  a  court  of  quarter- 
sessions  had  been  forfeited,  and  cer- 
tified into  this  Court ;  and  the  for- 
feiture had  been  levied  by  the 
sheriff  of  the  county,  pursuant  to 
the  3  G.  4,  c.  46, ;  tihe  Court  held, 
they  were  not  authorized  to  order 
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the  discharge  of  the  recognizance, 
although  the  justice  of  peace,  before 
whom  the  recognizance  had  been 
taken,  did  not  comply  with  the  4th 
section  of  the  statute,  by  giving  the 
party  bound  a  Written  or  printed 
notice  of  the  time  and  place  at  which 
the  sessions  were  to  be  holden ;  and 
the  party  had  applied  for  relief  at 
'  the  ensuing  quarter-sessions,  which 
-  was  refused.  Rex  v.  Hankms,  6 
G.  4.  Page  148 

The  Court  has  still  jurisdiction  over 
penalties,  forfeitures,  &c.  occurring 
at  assizes.  Id,  ib, 

RECORDS. 
See  Mandamus,  ]. 

RIOT. 
See  Hundred. 

TOLLS. 
<&6TuRNPiKES  1,2.— PoorRate,10. 


SESSIONS. 

< 

See  Appeal. — Recognizances. — 
Highways.  —  Overseers  or 
PooR,2. — Settlement  BY  Cer- 
tificate.—Jurisdiction.  — 
Mandamus,  1,  2. — Hundred. 

L  "  The  next  sessions,"  in  the  17  G. 

.  2,  c.  38,  s.  4,  means  the  next  prac- 
ticable sessions.  Therefore,  where 
appellant  had  notice  of  the  allow- 
ance of  overseers'  accounts  on  the 
first  day  of  the  April  sessions, 
entered  and  respited  his  appeal  on 
the  first  day  of  the  Ju(y  sessions, 

.  and  tried  it  at  the  October  sessions : 
— Held,  that  the  proceedings  were 
regular.  Rex  v.  Thackwell,  6.  G. 
4.  121 

2f  The  sessions  being  equally  divided 
in  opinion  on  an  appeal  against  an 
order  of  removal,  quashed  the  or- 


der, instead  of  adjourning  the 
appeal : — Held,  that  even  suppos- 
ing their  judgment  to  be  erroneous, 
a  mandamus  would  not  lie  to  re- 
hear the  appeal.  Rex  v.  The  Jus- 
tices of  Monmouthshire,  6   G»  4. 

Page  4\0 

SETTLEMENT. 
See  Evidences,  1. — Inclosure* — 

By  Apprenticeship, 

Where  an  apprentice  to  an  inhabitant 
of  the  parish  of  /.,  regularly  and 
with  the  consent  of  his  master,  went 
into  the  parish  of  R.  on  Saturday 
night,  and  there  remained  till  Mon- 
day morning,  when  he  returned  to 
/.,  having  done  no  work  for  his  mas- 
ter while  absent ;  and  at  the  end  of 
four  years  left  his  master  with  lea^ve 
for  a  hdiday,  slept  one  night  at  R. 
and  then  absconded  :< — :Held,  that 
such  residence  in  the 'parish  of  7?. 
was  not  ah  inhabitation  within  the 
3  W,  and  M,  c.  11,  s.  8,  and  con- 
ferred no  settlement.  Rex  v.  likes- 
tone,  6  G.  4.  ^  45 

By  Certificate » 

Where  a  parish  certificate  35  years 
old,  was  granted  by  two  persons, 

.  who  described  themselves  on  the 
face  of  it  to  be  "  the  major  part  of 
the  churchwarden  and  overseer," 
and  there  was  evidence  on  one 
side,  that  both  before,  and  ever 
since  the  certificate  was  granted, 
but  one  overseer  had  acted  in  the 
parish ;  and  on  the  other,  that  in 
two  instances,  at  least,  two  over- 
seers had  been  appointed,  though 
only  one  had  acted : — Held,  that 
the  sessions  might  reasonably  intend, 
as  a  question  of  fact,  that  there  had 
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never  been  more  than  one  overseer 
appointed,  and  consequently,  that 
the  certificate  was  vaUd.  Rex  v. 
Earl  Shilton,  6  G.  4.      Page  339 

By  Hiring  and  Service, 

1 .  A  servant  in  husbandry  hired  him>- 
self  three  weeks  before  Martinmas, 
at  the  wages  of  4/.,  and  received 
Is.  earnest  from  his  master.  No 
time  was  mentioned.  He  was  to 
go  into  service  a  week  after  Mar- 
tinmas.  On  the  day  of  his  arrival, 
his  master  said,  'Mt  is  not  the 
custom  to  hire  servants  in  this 
parish  for  more  than  51  weeks, 
which  I  forgot  to  mention  to  you 
at  the  time  I  hired  you  at  jB.,  and 
therefore,  if  you  have  no  objection, 
I  must  hire  you  afresh  for  51  weeks, 
and  give  you  another  shilling  for 
earnest,"  which  the  servant  ac- 
cepted, and  remained  in  the  service 
until  the  Martinmas  following : — 
Held  that  the  sessions  did  right  in 
determining  that  this  was  no  settle- 
ment.    Rex  V.  Bottesfordy  6  G.  4. 

24 

2.  The  residence  of  forty  days  under 
a  contract  for  hiring  and  service, 
must  be  within  the  compass  of  a 
single  year,  in  order  to  acquire  a 
settlement,  but  it  seems  that  the 
year  is  not  to  be  computed  from 
the  day  on  which  the  service  ends. 
Therefore,  where  a  servant  had 
been  hired,  and  served  his  master 
for  several  successive  years,  and 
being  hired  again  on  Uie  2d  No- 
vembeTy  1811,  resided  with  him  in 
0.  until  the  14th  of  April,  1812, 
and  then  travelled  about  with  him 
until  the  year  was  out,  when  the 
contract  was  again  renewed,  and 
he  went  with  his  master  to  F, 
where  he  remained  forty  days,  and 


then  returned  to  O.  again,  where 
he  remained  38  days,  and  in  a 
month  afterwards  they  mutually 
parted  before  the  year  was  out : — 
Held,  that  the  servant's  settlement 
was  in  O.  and  not  in  F.  Rex,  v. 
Findon,  6  G.  4.  Page  144. 

3.  Anunemancipatedsonmayacquke 
a  settlement  by  a  bon^  nde  con- 
tract of  hiring  and  service  for  a 
year  with  his  father.  Rex  v.  Chil- 
lesfordy  6  G.  4.  155 

4.  An  nnemancipated  son  may  acquire 
a  settlement  by  a  bonsl  nde  con- 
tract of  hiring  and  service  for  a 
year  with  his  father,  in  a  parish 
where  the  latter  has  no  settlement, 
notwithstanding  the  3  &  4  TF.  & 
M.c,  11.    Rex  V.  WinsloWy  6  G.  4. 

163 


By  Serving  an  Office, 

1.  Where  'several  parishes  incorpo- 
rated under  the  22  G.  3,  c.  83, 
have  a  common  poor-house,  an  ap- 
pointment of  a  governor  by  one  of 
those  parishes  only,  is  bad.  Ser- 
vice as  governor  of  such  a  poor- 
house,  even  under  a  good  appoint- 
ment, would  not  confer  a  settle- 
ment; for  the  22  G.  3,  c.  83,  does 
not  constitute  the  office  of  governor 
a  public  office,  and  s.  39  provides 
that  nothing  in  the  act  contained 
shall  alter  or  affect  the  settlement 
of  any  person.  Rex  v.  Hambledon, 
5G.4.  215 

2,  Where  a  pauper  served  the  office 
of  clerk  of  a  chapel  in  an  extra- 
parochial  vill,  but  resided  in  an  ad- 
joining parish,  and  performed  some 
of  the  duties  of  his  office  in  that 
part  of  the  parish  in  which  he  re- 
sided: —  Held,  that  he  thereby 
gained  a  settlement  in  the  parish. 
Rex  V.  Amlwch,  6  G,  4.  303 
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By  Paying  Taxes, 

In  order  to  gain  a  settlement  under 
35  G,  3,  c.  101,  by  paying  rates, 
it  is  not  necessary  that  the  party 
should  be  rated  at  10/.  in  the  as- 
sessment ;  it  is  sufficient  if  the  te- 
nement be  in  fact  of  the  value  of 
10/.,  though  it  be  rated  at  a  less 
amount.  Rex  v.  St.  Dunstan,  6 
G.  4.  Page  37 S 

By  Renting  a  Tenement, 

1.  Where  a  pauper  hired  a  house 
and  land  three  weeks  after  May- 
day, 18120,  to  May-day,  1821, 
at  15/.  a  year;  and  at  May-day, 
1821,  hired  it  again  at  the  same 
rent  for  a  year;  and  resided  in 
the  house  and  occupied  the  l^nd 
from  the  date  of  the  first  hiring 
upwards  of  a  year,  and  paid  the 
rent : — Held,  that  this  was  renting 
a  tenement  within  the  intent  and 
meaning  of  the  59  G,  3,  c.  50, 
and  conferred  a  settlement.  Rex 
V.  Sturton  by  Stow^  6  G,  4.        50 

2.  Where  a  pauper's  btDther-id-law, 
without  any  authority  from  the  for- 
^ler,and  withouthisknowledge  hired 
a  house  at  18/.  a  year,  and  allowed 
the  pauper  to  remain  in  possession 
for  two  years,  and  a  quarter,  and 
then,  without  notice,  directed  him 
to  quit,  which  he  did  immediately, 
not  having  paid  any  rent  or  taxes 
during  the  time : — Held,  that  the 
pauper  was  a  tenant/  at  will,  and 
thereby  acquired  a  settlement  by 
renting  a  tenement  within  the 
meaning  of  the  13  and  14  Car,  2, 
<j.  12.     Rex  V.  Chediston,  6  G.  4. 

136 

3.  Landlord's  fixtures,  which  are  p^ur- 
cel  of  the  freehold,  may  be  taken 
into  the  valuation  of  a  1 0/.  tene- 
nement,  though  without  them  the 
tenement  wotdd  not  be  of  sufficient  i 


value  to  gain  a  settlement.     Rex 
V.  St,  Dunstan,  6  G,  4,  378 

4.  Taking  a  butcher's  stall,  attached 
to  the  freehold,  in  an  inclosed 
market-place,  to  which  the  pauper 
has  access  only  on  the  market  dayis, 
but  of  which  he  has  the  exclusive 
possession  on  those  days,  is,  it 
seems,  coming  to  settle  on  a  tene- 
ment within  the  meaning  of  the  1 3 
and  14  Car,  2,  c.  12,  s.  1 ;  buth^ 
can  be  considered  as  an  occupier  on 
the  market  days  only ;  and  there- 
fore where  the  pauper  occupied  such 
a  stall  for  38  market  days  during  a 
period  of  four  months  : — Held,  that 
he  gained  no  seitlemei4-  R^x  v. 
Caver  sham,  6  G.  4.         Page  429 

SMUGGLING.  ; 

See    Habeas   Corpus,  —  Convic- 
tion, 5. 

STATUTES— CITED    OR  COM- 
MENTED ON. 

Elizabeth, 
9,  c.  2.         Poor.  3,  107 

Charles  2. 

13  &  14,  c.  2.     Settlement.  136,  429 
31.  c.  2,     Habeas  Corpus.  174 

William  and  Mary, 
3,  c.  11,  s.  8.     Settlement.        45 


Ann, 

5,  c.  14.        Game. 
12.  St.  2,  c.  16,  s.  1.     Usury. 


19 
177 


George  I, 
9.  c.  22.     Black  Act.  1.  97 

George  ?. 

1 1.  c.  19,  s.  4.  Landlord  and  Tenant. 
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17.  c.  38,  s.  4.   Overseers'  Accounts. 

Page  121,  438 
20.  c.  19.     Apprentices.  491 

22.  c.  46.  Clerk  of  the  Peace.  124 
24.  c.  44.     Justices.  302 

30.  c.  24.     False  Pretences.         177 

George  3. 

5.  c.  14.     Fishery. 

9.  c.  14.     Oxford  Canal.  5Q 

13.  c.  78,  s.  6.  Highways.  184,  273. 

170 
22.  c.  83.     Poor.  215 

32.  c.  58.     Corporation.  211 

33.  c.  54.  Friendly  Societies.  31 
—  c.  80.  Grand  Junction  Canal.  5Q 
38.  c.78.  Libel.  182 
45.  c,  121,  s.  7.     Smuggling,      174 

47.  c.  68.       Coals.  42 

48.  c.  143.     Excise.  38 

49.  c.  12,  s.  17.  Overseers.  277 
55.  c.  68,  s.  2.  Highways.  483,  184 
66.C.  100,s.  4.  Habeas  Corpus.  174 
59.  c.  50.       Settlement.  50 

Creorge  4. 

1.    c.  56,  Malicious  Trespass.  521 

3.  c.    10.  Recognizances.  148 

c.  33.  Malicious  Injury.  442 

c.  46.  Recognizances.  1 48 

c.  1 00.  Smuggling.  1 74 

4,  c.  29.  Apprentices.  491 

6.  c.  108.  Smuggling.  517 

TAX. 

See  Settlement  by  paying. 

• 

TITHES. 
See  Poor  Rate,  "4,  5. 

TOWN  CLERK. 

See  Quo  Warbanto. 

Quare,  Whether  an  agreement, 
whereby  the  town-clerk  of  a  bo- 
rough undertook  that  in  conside- 
ration of  plaintiff  having  consented 
to  a  dissolution  of  partnership  with 
him  as  an  attorney,  '^he  would 


use  all  his  best  endeavours,  and 
exercise  his  influence  to  procure 
the  prosecutions  for  felony  arising 
in  the  town-clerk's  office,"  to  be 
divided  between  plaintiff  and  three 
others,  is  not  void,  as  being  con- 
trary either  to  the  22  G.  2,  c.  46, 
s.  14,  or  to  the  general  policy  of 
the  law.  Hughes  v.  Statham,  6 
G.  4.  .  Page  124 

TRADE. 

See  Bye-law. 

TURNPIKES. 

See  Bridge,  1. 

1.  A  turnpike  act  imposed  a  toll, 
first  upon  every  carriage  drawn  by 
horses;  then  upon  every  horse  not 
drawing :  and  then  upon  every  drove 
of  oxen  or  cattle :  with  a  proviso, 
**  that  no  more  than  one  toll  should 
be  taken  from  any  person  repassing 
on  the  same  day  with  the  same 
horses,  catde,  beasts,  and  carria- 
ges." Where  a  stage  coach,  drawn 
by  four  horses,  paid  the  toll  in  the 
morning,  and  in  the  evening  of  the 
same  day  repassed  with  the  same 
driver,  but  with  different  horses  and 
passengers: — Held  that  a  second 
toll  was  not  payable.  Waterhouse 
V.  Keene,  6  G.  4  190 

2.  The  same  act  enacted  **that  no 
action  should  be  commenced  against 
any  person  for  any  thing  done  in 

*  pursuance  of  the  act,  until  21  days' 
notice  should  be  given  to  the  clerk 
of  the  trustee?,  or  after  sufficient 
satisfaction  or  tender  thereof  made 
to  the  party  aggrieved,  or  after  six 
calendar  months  next  after  the  fact 
committed;  and  that  every  ^uch 
action  should  be  brought  in  the 
county  or  place  where  the  matter 
should  arise,  and  not  elsewhere ; 
and  the  defendant  should  and  might 
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VESTRY. 


WARRANT. 


at  hi3  election  plead  specially,  or 
the  general  is^e,  not  gwdty^  and 
give  evidence  Aat  the  same  was 

'  done  in  pursu^ahce  and  by  the  au- 
thority of  that  act."  In  assumpsit 
against  a  toll  collector,  to  recover 
the  amount  of  tolls  improperly  col- 
lected '  by  him : — Held,  that  the 
venue  Should  have  been  laid  in  the 
county  where  the  tolls  were  col- 
]^cted,  and  that  the  defendant  was 
entitled  to  21  days'  notice  of  action. 
.  Id.  Page  190 

3.  Where  a  turnpike  act  autlionzed 
the  trustees  to  take  at  each  and 
every  toll-bar,  on  the  whole  line  of 
road,  a  certain  scale  of  tolls;  and 
by  another  section  they  were  autho- 
rized at  a  meeting,  upon  notice 
thereof  to  be  affixed  on  all  the 
gates,  to  reduce  or  advance  all  or 

. «  any  of  the  tolls  granted  by  the  act : 
— Held,  that  the  trustees  had  no 
authority  to  reduce  or  advance  the 
tolls  at  some  gates  and  not  at  others. 
Rex  v.  Bury  and  Stratton  Roads, 
6  G.  4.  238 

USURY. 

1.  The  offence  of  usury  is  complete 
only  in  the  place  where  the  money 
is  received.  Pearson  v.  M'Gowran, 
6G.4.  177 

VENUE. 

See  Turnpikes,  2. 

VESTRY. 

'l.  Non-payment  of  church  rated  does 
not  disqualify  a  parishioner  from 
voting  in  vestry,  Faulkner  v.  El* 
ger,6G.4.  203 

2.  A  custom  for  ^*  the  parishioners" 
of  a  parish  to  elect  a  curate  tp  the 
perpetual  curacy  thereof,  will  not 


legalize  an  election. where  parish- 
ioners were  excluded  from  voting, 
and  the  rest  voted  by  ballot.  Id.  ib. 
3.  An  election,  by  ballot^  of  a  curate 
of  a  parish  by  the  parishioners,  is 
illegal  and  void.  Id.  ib, 

WITNESS. 

See  Evidence,  .Inclosure,  Hun- 
dred, New  Trial. 

WARRANT. 

I.  If  an  act  of  parliament  give  a  jus- 
.  tice  of  the  peace  jurisdiction  over 
an  offence,  it  impliedly  empowers 
him  to  make  out  a  warrant,  and 
bring  before  him  any  person  charg- 
ed with  such  offence. — Where, 
therefore,  a  party  neglected  to  at- 
tend a  summons  granted  by  a'ma- 
gistrate,  charged  with  an  ofience 
under  a  Inalicious  trespass  act,  I 
G.  4,  c.  5Q  : — Held;  that  he  might 
issue  his  warrant  to  apprehend  and 
bring  such  party  before  him  to  an- 
swer the  charge,  although  it  was 
insisted  that  he  had  no.  power  to  do 
so  until  after  conviction.  Bane  v. 
Methuen,  6G.A.  521 

A  watrant  of  commitment  under  the 
statute  5  O.  3,  c.  14,  for  fishing  ia 
a  private  fishery,  without  the  con- 
sent of  the  owner,  must  state,  that 
the  offence  was  committed  in  an 
enclosed  ground,  and  if  it  does  not 
it  cannot  be  cured  by  a  conviction 
stating  the  offence  to  have  been 
the  taking  or  destroying  of  fish 
without  the  consent  of  the  owner, 
the  place  not  being  in  any  park  or 
paddock,  but  in  other  enclosed 
ground,  being  private  property,  so 
as  to  bring  it  within  the  terms  of  the 
statute.  Wickes.  v.  Chitterbuck, 
6and7.C?.  4.       /  .366 
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